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JANUARY TERM, 1881. 


SARAH HALLMAN v. MONROE DELLINGER, 


Surety and Principal—Pros. Bond. 


A surety on a prosecution bond is not liable to his principal for costs.. 
(Remarks of RUFFIN, J., on the condition in the bond in this case as. 
affecting the liability of plaintiff and her surety to defendant for his. 
costs.) 


CLAIM and DeELIvERY tried at Fall Term, 1880, of Liy- 
COLN Superior Court, before Seymour, J: 

On the 15th of October, 1877, the plaintiff brought her 
action of claim and delivery for a horse, in the court of a 
justice of the peace, against the defendant, and at the same 
time gave a bond with one Jacob Kiser as her surety, in 
which they acknowledged themselves bound in the sum of 
one hundred dollars to the defendant, “ for the prosecution 
of the action and for the return of the property, if the return. 

1 


2 IN THE SUPREME COURT. 
HALLMAN v. DELLINGER. 


be adjudged, and for the payment of such sum as may be 
for any cause recovered against the plaintiff.” 

The justice issued his order to the sheriff for the seizure. 
of the property and its delivery to the plaintiff, but the 
defendant giving a delivery bond, he was allowed to retain 
it until the trial before the justice on the 18th of the month, 
when the plaintiff had a. judgment and the defendant 
appealed.” | 

In the superior court at fall term, 1878, the defendant 
moved to dismiss the plaintiff’s action, because of a defect 
in her original affidavit, and the plaintiff asked to amend, 
and was allowed to do so “ upon payment of the costs up to 
and including said term.” Atthesame term the action was 
tried by a jury who found all issues in favor of the plaintiff, 
and thereupon the court gave her judgment for the delivery 
of the horse, and in default thereof, for double its value, and 
for “ the costs of the action accruing after the day of trial.” 

The case was dropped from the docket of the court, and 
mo further action taken until the 27th of October, 1879, 
' when a notice signed by W. M. Reinhardt as clerk of Lin- 
coln superior court was served on Jacob Kiser (the appellant 
‘here) that a motion would be made at the next term in the 
«ase of Hallman v. Dellinger, “ to enter judgment against him 
on the prosecution bond for the amount of the costs in said 
action against the plaintiff.” Accordingly, at spring term, 
1880, such a motion was made and continued until fall 
term, when. it was adjudged that the plointiff, Sarah Hall- 
man, recover of the said Kiser the sum of fifteen dollars 
and seventy-six cents, the court.costs, and the further sum of 
sixteen dollars, the amount of fees due the defendant's wit- 
nesses, together with the costs of the motion to be taxed by 
the clerk. From this judgment, Jacob Kiser appealed. 


Mr. B. C. Cobb, for appellant. 
No counsel conira. 
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Rurrin, J. It will be seen from the facts that :the only 
‘bond executed by the appellant, Kiser, was one to the 
‘defendant, Dellinger, es surety of the plaintiff, and surely 
he cannot be liable thereon to his principal for anything. 
We cannot gather certainly whether the plaintiff, in order 
4o get the amendment asked for, actually paid the costs that 
had accrued up to the trial; though, as the anendment was 
allowed only upon the soncation that she did pay them, and 
as the transcript shows there was a trial at the very same 
term which resulted favorably to her, the most natural infer- 
ence would be that she immediately paid the amount she 
was adjudged to pay, made the desired amendment, and 
went te trial. If this be so, then certainly she can have no 
recourse upow her surety. Or if it be that she has not paid, 
but is only liable by reason of the judgment against her, 
then it is equally clear that she can have no claim to be 
andemnified by him. So that,in no point of view:can she, 
the plainti#f and principal on the bond, have -any relief 
against her surety. 

We do not go with the counsel of the appellant to the 
full extent ¢f his argument, which if we apprehend him 
‘correctly was, that inasmuch as the bond executed by his 
‘client was given for the prosecution of the plaintiff’s action 
against the defendant, and the transeript showed that it had 
been successfully prosecuted, there had been no breach 
thereof, and therefore he could not be liable for the costs 
which his principal was required to pay during the pro- 
gress of the action, as the price of an amendment, the effect 
of which amendment was to enable her to conduct her 
action to successful issue. 

True it is, that the bond was in part wie is known as a 
“prosecution bond,” but it had a further condition and 
bound his principal and himself to pay to the defendant 
“such sum as may be for any cause recovered against the 
plaintiff in the action,” thus embracing in its very terms 


‘4 IN THE SUPREME COURT. 


oo STIREWALT v, MARTIN 


the defendant’s costs,.whether for witnesses or’for the ser- 
vices of officers of the court incurred wp to the moment of 
the trial. So that if the cause were here in such a shape as: 
to permit it, we should have no hesitation in determining: 
that the plaintiff and the appellant are both liable to the 
defendant for all his costs: but that im no event is he liable 
for any part of the plaintiff’s costs, not even for services: 
rendered her by the officers, c-mmonly known as “court 
costs.” 

From the well known care with which His Honor below 
Investigates causes that come before him, and his usual ac- 
curacy, we very much: suspect that the case presented to us 
differs materially from the one censidered and determined 
by bim; but there being no suggestion of amy imperfection 
In either the record or the case, We are constrained to cen~ 
sider it as It is. 

Let this be certified to the superior court of Lmcoln to 
the end that the costs of the court below may be retaxed in 
accordance therewith. 


Error. Reversed: 


JACOB STIREWALT v. P. S. MARTIN. 
Surety and Principal—Bfeet of Helease. 


A contract entered into between a.creditor and principal debtor te 
release the debtor “ from all the indebtedness he holds against him indi- 
-yidually, but not the securities which the debtor’ has given him upon 
notes or in any other manner,’’ does not. operate a discharge of the 
surety. (Renrarks of Smith C. J. upon an equitable release of. princi- 
pal, and as to the mode of asserting. the right of qnreny, after judg- 
ment.) oS 
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‘(Kesler v. Linker, 82 N. C., 455; Howerton v. Sprague, 64 N. C., 481, 
cited and approved.) 


Motion heard at Fall Term, 1886, of Cawarrus Superior 
Court, before Seymour, J. 

The motion was made by defendant to enter satisfaction 
of a judgment on the ground that a certain release to the 
principal debtor of his individual Hability, but not the se- 
ecurities upon notes held by the erediter, eperated a satisfac- 
tion of the judgment and discharge of the surety. The 
motion was denied, first, because the alleged release is not 
ander seal, (Smithwiek v. Ward, 7 Jones, 64), and secondly, 
‘because it is only of the indebteduess of the debtor indi- 
vidually and to the exclusion of others, and offsets only his 
cansecured debts. From this ruling ithe defendant appealed. 


No counsel for plaintiff. 
Mr. W. H. Bailey, for defendant. 


Smith, C.J. The plaintiff in the year 1868, entered inte 
an agreement with the defendant, Bortian, to sell him a tract 
of land, called the “ Ochlee mill property,” for the purchase 
money of which the latter gave his individual notes in the 
aggregate sam of about one thousand, eight hundred and 
-sseventy-dollars; another with the defendantGouger as surety 
for four hundred and fifty dellars; and the last with the 
said Gouger and the defendant Martin as co-sureties in the 
sum of one thousand, six hundred and eighty dellars, pay- 
able in specie and due on January 2d, 1869. The plaintiff 
at the same date made and delivered his bond te the said 
Dortian to convey the land to hin. on payment ef the pur- 
chase money, and at ence put him in possession. 

. None of the notes being paid, the plaintiff brought suit on 
the last mentioned note in the superior court ef Cabarrus 
and recovered judgment at spring term, 1870, against all 
the parties liablethereon, but was unable to make anything 
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by execution on aceount of the exemptions allowed the- 
debtors. 

On the 26th day of December, 1871, the plaintiff and 
Bortian entered into another agreement whereby the 
latter contracted to restore possession of the premises 
and surrender the title bond and the former to release the 
sald Bortian “from all the indebtedness that he, the said 
Stirewalt, holds against him individually but not the securi- 
ties which the said Bortian has given Stirewalt upon notes 
now in his. possession or in any other manner.” This agree- 
ment has been carried into. effect by the parties. to it. 

At fall term, 1880, a motion was made on behalf of the. 
sureties, both or one of them, on affidavits filed in its sup- 
port, to hdve satisfaction of the judgment entered on the 
ground that the release of the principal debtor, Bortian,, 
was a discharge of the other defendants, his sureties. The 
motion was refused and the defendant Martin appealed. 

The plaintiff’s counter-affidavit states that the plantation 
became greatly depreciated in value winle in the hands of 
Bortian, and the mill thereon “ nearly worthless,” and that 
in the partial rescisston of the original contract of sale, the 
judgment was retained as eonmpensation fer the use and 
deterioration of the property while in Bortian’s occupancy: 
The equitable estate vesting in him under the contract has 
not been perverted by the vendor to purposes inconsistent: 
with the right of the sureties to have the security provided 
by the debtors put in front of their own liability, but has 
been appropriate to the reduction of the unsecured part of 
the debt due for the purchase money. Whether upon the 
principle that a. creditor having a fund of his debtor equally 
applicable to several debts may apply it to. that which is. 
most precarious, without just complaint on the part of the 
surety to another, the plaintiff could thus use the fund in 
this case, it is plain that the equity of the surety does not. 
extend beyond a pra rata distribution which weuld not 
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extinguish the debt for which he was bound, but be only a 
partial payment. We do not decide the point, while fully 
recognizing the authorities cited for the defendant and the 
doctrine they establish. We have had occasion to consider 
the subject in Kesler v. Linker, 82 N. C., 406. 

If however the facts were such as to eniGile the sureties to 
relief, we are not disposed to admit that it can be obtained 
after final judgment by a motion made more than ten years 
after its rendition and nearly nine after the rescinding con- 
tract was made, if this summary method were admissible 
at all. Certainly, satisfaction could not be entered on the 
judgment as to any one of the debtors, for that would be a 
discharge of the judgment itself, and the exoneration of 
all. Most obviously that motion ought not to be allowed. 
The equity of the surety is only to be relieved from so much 
of his debt as would have been paid by the misapplied 
security, and hence questions arise that show the propriety, 
if not necessity of a new action’ for their solution and for 
the adjustment of the equities growing out of the transac- 
tion among all. Thus in Howerton v. Sprague, 64 N.C., 
451, this equitable release was sought in the superior court 
by an injunction against the enforcement of a judgment 
rendered by a justice of the peace, and objection was made 
that it could have been obtained before the justice himself, 
and Pearson, 0. J.,says: “ Where a creditor by a binding 
contract, and not a mere nudum pactum, gives further time 
to the principal debtor the surety is discharged by matter 
in pais, as it is termed in the books. Of this equitable dis- 
charge the Justice of the peace had no jurisdiction. The 
equity could only be enforced by the superior court. “Jt 
would have been otherwise if the debt had been discharged.” The 
argument of Mr. Bailey takes a wider range than seems to 
be authorized by the record. On the trial before His Honor 
it was claimed that the rescinding instrument operated 
itself as an equitable release of the principal) debtor, and con- 
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sequently of his sureties, and not that the right to be ex- 
onerated grew out of the plaintiff’s disposition of the fund. 
We interpret the contract with His Honor as discriminating 
between the unsecured and secured notes, representing the 
consideration to be paid for the land, the former of which 
are denominated individual debts and to be surrendered, 
while the others are not. 

The motion to enter satisfaction was proper in itself if 
warranted by the facts of the case, but was rightfully de- 
nied. It was not the appropriate remedy, if the sureties 
were entitled to a discharge, total or partial, according to 
the value of the property by reason of the conduct of the 
plaintiff. 

We must therefore declare there is no error and affirm 
the ruling of the court. 

No error. Affirmed. 


H. M. GOODMAN v. W. N. LITAKER. 


Surety and Principal— Defence of Suretyship. 


Where the defence set up is that the party sued is only a surety and the 
fact of his suretyship does not appear from the instrument signed by 
him, be must in order to derive any advantage therefrom, prove that: 
the creditor had knowledge of the suretyship. 


(Welfare v. Thompson, 83 N.C., 276,3; Cole vy, Fox, Ib., 463, cited and 
approved ) 


Crvin Action tried at Fall Term, 1880, of Cabarrus Su- 
-perior Court, before Seymour, J. 

On the 23d day of Sept., 1873, one J. L. Litaker and the de- 
fendant executed and delivered to the plaintiff a bond of which 
the following is a copy: “ Three months after date with in- 


es 
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terest at eight per cent., we promise to pay to H. M. Good- 
man or order, one hundred dollars for value received.” 
(Signed and sealed by J. L. and W.N. Litaker.) The action 
was brought in a justice’s. court on the 5th day of January, 
1880, against the defendant alone, the other maker being 
dead, and what the defence relied on was that the defendant 
was only asurety on the bond and the statute of limitations. 
The plaintiff recovered judgment and the defendant appeal- 
ed to the superior court, and on the trial in that court it ap- 
peared that there were two payments endorsed on the bond 
—one dated January Ist, 1879, for $20.25, and the other dated 
January Ist, 1880, for $15.60. After hearing the evidence 
the presiding judge made the following findings, a jury be- 
ing waived: 1. That the defendant did not make the pay- 
ments credited on the bond, but the same were made by the 
other maker of the bond. 2. There was no agreement or 
understanding between the plaintiffand defendant, that the 
defendant was to be a surety, but that such agreement was 
only between the two makers of the bond, and was not com- 
mounicated to the plaintiff. And being of opinion with the 
plaintiff, the court gave judgment against the defendant, 
from which he appealed. 


Mr. W. H. Bailey, for plaintiff. 
No counsel contra. 


Rurrin, J. In the view we take of the case, it 1s not nec- 
essary that we should inquire how the defendant was af- 
fected, if at all, by the payments made by his co-obligor on 
the bond. Nor do we propose to discuss the correctness of 
the decision of this court in the case of Welfare v. Thomp- 
son, 83 N. C., 276. For be these matters as they may, it is 
our conclusion that the ruling of His Honor was a proper 
one. | | 

We find the authorities somewhat divided upon the point 
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as to whether a joint maker of a note may for any purpose 
be shown by parcl to be but a surety, when that fact does 
not appear on the face of the instrument. But the weight 
of authority and analogy seem inclined to the opinion that 
he may; but all, even those who go the farthest in uphold- 
ing this right of the surety, concur in saying in the most 
emphatic terms, that before the party thus seeking to set up 
his new relationship can derive any benefit therefrom, he 
must first bring home to his creditor a knowledge of its ex- 
istence. 

The very recent work of Brandt on the law of Suretyship 
and Guaranty, at section 20, thus states the rule: ‘‘Where 
a surety sets up claims depending on that relation and the 
fact of suretyship does not appear from the instrument sign- 
ed by him, he must in order to sustain such claims prove 
that the creditor had knowledge of the suretyship.” And 
In support of the proposition, he cites a very large number 
of decisions rendered in the highest courts of the several 
states. To the same effect is the decision of the supreme 
court of Massachusetts in the case of Wilson v. Foot, 11 Metc., 
285. In the trial of the case of Manley v. Boycott, '75 E. C. 
L. Rep., 45, when counsel was urging upon the court the 
right of the maker ofa promissory note to show that he sign- 
ed the instrument as surety only, Lonp CAMPBELL interposed 
the remark that it must be shown that the note was so made with 
the knowledge of the payec; that allegation is indispensable. Such 
a conclusion seems not only to address itself to our reason, 
but to be eminently just; and especially so under a system 
which like our own prescribes different periods for the pro- 
tection of principals and sureties. . 

Between the makers themselves the relation of principal 
and surety subsists, and out of it arise duties that the law 
will enforce, and rights which the law will protect. It will 
not allow even the creditor, after a knowledge of the exist- 
ence of their rights is brought home to him, to do aught to 
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impair them. But this is not upon the ground that they 
entered into and made a part of his contract with the par- 
ties, for how could they, when he was ignorant of the very 
existence of the relation out of which they grew? but upona 
distinct and independent principle of equity altogether, that 
he must do nothing to lessen the security or impair the rights 
of the surety against his principal, after being fixed with a 
knowledge of such rights. And it matters not when this 
knowledge reaches him, whether at the time of the execution 
of the original contract, or at any time subsequently thereto. 
Among the rights of the surety so protected, is the one of 
having the debt paid so as to terminate his ability ; and 
if with a view to having this done, he gives his creditor no- 
tice of his real standing in the matter, and demands that 
such steps shall be taken to enforce collection as the law au- 
thorizes him to insist upon, then the creditor is bound to 
comply, and a failure to do so is at his. peril; and in order 
thus to fix the ereditor with notice and raise this equity for 
the surety, parol evidence Is competent. This we under- 
stand to be the extent of tho decision rendered in Cole vy. Fox, 
83 N. C., 468. In this case now under consideration, there 
is no such point made for the defendant, and no pretence 
that the creditor ever had any notice of his claim to be treat- 
ed as surety. 

We therefore hold there is no error in the judgment of 
the court below. 

No errar, Affirmed, 
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SARAH HAMILTON v. ADOLPHUS MGONEY. 
Lrability of Surdy on undertaking for Stay of Execution. 


Tn a proceeding to subjeet a surety on an undertaking for the stay of ex- 
ecution to payment of residue of plaintiff’s judgment, it appeared that 
the judgment debtor had a large stock of goods which were levied on 
and seld under various executions and proceeds distributed uncer an 
order of court; a part of the goods were demanded by, and delivered 
to the debtor’s assignee in bankruptcy for the benefit of creditors; the 
levy was made before commencement of bankruptcy proceedings 
Heid, that the goods so delivered to the assignee did not operate as a 
discharge pro tanto of plaintiff’s exeention; and the surety was held 
liable under the bend given by him, (Bat. Rev., cb. 63, §63, and act of 
i879, ch. 68). 

i Parker vy. Jones, 5 Jones Eq., 276; Smith v. McLeod, 8 Ired. Eq., 890; 
Forbes vy. Smith, 5 Tred. Eq., 369; Nelsen v. Williams, 2 Dev. & Bat. 
Eq., 118; Kesler vy. Linker, $2 N. C., 456, cited and appreved.) 


Moron heard at Fall Term, 1879, of Ruraerrorp Supe- 
rior Court, before Buxton, JS. 

This was a motion for judgment and execution against 
the defendant surety upon an appeal bond. ‘The facts are 
stated in the opinion. Motion allowed and the defendant 
appealed. 


Mr. W. J. Montgomery, for plaintiff. 
Messrs. Hoke &¢ Hoke, for defeadant. 


SuitH, C.J. The plaintiff, on November 16th, 1877, 
before a justice of the peace, recovered judgment for $220.31, 
whereof $200 is principal money, against Robert Simpson, 
James A. Miller and ©. E. Guthrie, constituting the partner- 
ship firm of Simpson, Miller & Co., who, on their appeal te 
the superior court, entered into an undertaking for a stay 
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of execution, with the defendant as their surety, according 
to the requirements of Battle’s Revisal, ch. 65, § 68. 

The same judgment was rendered in the superior court, 
on March 25th, 1878, and execution issued thereon on May 
3d following. This, snd numerous other executions were 
levied on @ stock of goods belonging to the firm, from the 
sale of which the sheriff received $1,496.44 and applied, af- 
ter paying the costs, the sum of $68.04 to the plaintiff’s 
debt. The present proceeding was then instituted against 
the defendant, surety to the undertaking on appeal, to sub- 
ject him to the payment of the residue of the plaintiff’s 
judgment. The defendant denies his liability, alleging that 
the property levied on was amply sufficient to satisfy the 
execution, and such was, in law, its effect; and further, that 
part only of the goods were sold, and the remainder deliv- 
ered over wrongfully to the assignee in bankruptey of the 
said firm, by reasov of which, he, the surety, became and is: 
exonerated from all liability upon his said undertaking. 

Upon the trial before the court (as we interpret the record} 
with consent of parties, it was shown that a large stock of 
goods of the debtors’, differently estimated in value, was 
levied on and sold under various executions, anda part, on 
the demand of the assignee in bankruptcy of the debtors, 
delivered by the sheriff te him. That the proceeds of sale 
were distributed among the executions, under the directions 
of the judge presiding when they were returned, and whose 
advice had been sought by the sheriff, after due notice to 
the creditors; and that the levies were made before the 
commencement of the proceedings in the bankrupt court. 
Upon these tacts, the court held that the goods surrendered 
to the assignee for the benefit of the bankrupt’s creditors, 
did not operate as a discharge, pro tanto, of the plaintiff’s ex- 
ecution, and gave judgment against the defendant for the 
residue of the plaintiff’s debt. 

Copies of the various executions that were in the sheriff’s 
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hands, accompanying the transcript, which we infer from 
the argument were intended to elicit the opinien of the 
court upon the correctness of the ruling under which the 
fund was apportioned among the several claimants. But 
they are not referred to as exhibits in the case; and the de- 
cision of the preceding Judge passed on, in rendering the 
judgment, are not now under review. We cannot therefore 
go outside the record to consider them. 

The only matter of law presented in the appeal is the 
sufficiency of the exception to the ruling, that the goods 
levied on and surrendered were not a satisfaction of the 
plaintiff’s execution, to the extent, that the proceeds of their 
sale would have been applicable to it. 

While a levy ofan execution upon the goods of the debtor 
is a specific appropriation to, and discharge of, the debt, 
even when wasted or lost, for the reason that he ought not 
to be compelled, nor his other property taken, to pay the 
same debt a second time, yet if the goods have been restored 
to him, or used in the discharge of his other liabilities, their 
value doesnot go in satisfaction of the execution. If this 
were not so, the same property would discharge two independ- 
ent debts, and the debtor would be relieved from liabilities 
in double the amount in value of the property taken. “Ifa 
sheriff levies upon personal property,” says Prarson, C. J., 
in Parker v. Jones, 5 Jones Eq., 276, “the.title is thereby 
vested in him, and the execution is satisfied, unless the prop- 
erty gets back into the possession of the debtor, or is other- | 
wise applied to his use.” “The simple act of levying is no 
satisfaction whether he (the debtor) has been permitted to 
retain the property by his own misconduct, or by his re- 
quest, or by the voluntary act of the officer, because neither 
works any wrong to him.” Herman Ex., § 176, and numer- 
ous references in notes. 

While the liability of the principal debtor remains un- 
impaired, when the property is restored to him, or other- 
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wise used for his benefit, the surety is discharged, whenever 
the creditor surrenders any lien he has acquired on the 
property, or other security furnished by the debtor, since 
the property of the latter, being primarily liable, must be 
applied in exoneration of the surety. Smith v. JcLcod, 3 
Tred. Eq., 890; Forbes-v. Smith, 5 Tred. Iiq., 869; Nelson v. 
Williams, 2. D. & B. leq., 118. 

But the rule does not apply when the creditor does not 
participate in the misapplication of the fund, nor im any 
wise assent thereto. Kesler v. Linker, 82 N. C., 456. 

The right to proceed against the surety is not furfeited 
nor postponed, because there is also a right of action against 
the officer for his misconduct and breach of official duty. 
The defendant in express terms contracts “ that if judgment 
be rendered against the appellant and execution thereon be 
returned unsatisfied in whole or in part, he will pay the 
amount unsatisfied,” the precise contingency that has occur- 
red, and there is nothing in the facts set up as a defence to 
release him from his obligation. It is not necessary to con- 
sider what rights the defendant may have by subrogation 
against the sheriff for his alleged misfeasance and derelic- 
tion in duty, as the question is not referred to us. There 
is no error and the judgment is affirmed. 

No error. Affirmed. 


JOHN H. LONG v. LOUISA MASON, Admx. 


Notes and Bonds—Effect of material alteration—Presumption 
of Fraud. 


The addition of the words ‘‘at ten per cent’ to a bond without consent 
of the parties thereto, is a material alteration and vacates the same 4 
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and where such alteration is made, a presumption of frand arises and 
remains until rebutted. 

(Davis v. Coleman, 7 Ired., 424; Dunn v. Clements, 7 Jones, 58, cited 
and approved.) 


Crvin Action tried at August Special Term, 1880, of 
Rowawn Superior Court, before McKoy, J. 

The suit was begun in a justice’s court in which the 
plaintiff declared upon a bond made by the defendant’s 
intestate as surety to one John B. Kerns. The bond was 
for one hundred dollars and was payable to the plaintiff as 
guardian of Thomas M. Kerns. When produced on the 
trial, it appeared that the words “at ten per cent” had been 
written in the left lower corner of the bond, as an addition 
thereto; and it was agreed that these words had been so 
written after it had been signed by both principal and 
surety, and that it was done by the principal and in the 
absence of the surety, and without his knowledge or sanc- 
tion, and also without the knowledge or sanction of the 
plaintiff; but that the same was done at the suggestion and 
with the sanction of his ward, who was about nineteen years 
old. The defence set up was that the addition of the above 
words was an alteration of the bond which rendered it void, 
and the court so nolding gave judgment for defendant, from 
which the plaintiff appealed. 


No counsel for plaintiff. 
Mr. John S. Henderson, for defendant. 


Rurriy, J. An alteration of a bond in a material part 
by a party to it, vacates the same, except as to parties con- 
senting thereto. Davis v. Coleman, 7 Ired., 424; Draper v. 
Wood, 112 Mass., 8315. An addition of the words “ interest 
at six per cent,” written in a corner of the bond after it had 
been signed, is an alteration of it ina material particular. 


JANUARY TERM, 1881. 17 


‘CAPELL ©. LONG. 


st 
ee A Se 


3 Addison on Contracts, § 1280. The intent with which 
the alteration is made seems according to the weight of 
authorities to be immaterial; but however that may be, it 
has been decided by this court in Dunn v. Clements, 7 J ones, 
58, that whenever a material alteration has been made, a 
presumption of fraud arises, and remains until rebutted. 
‘There was no evidence offered on the trial to remove this 
‘presumption. 

We therefore concur with His Honor in the opinion that 
the defendant was entitled to jadgment. 

-No error. -Affirmed. 


‘WwW. H. CAPELL ¥v. N. M. LONG. 


Notes and Bonds—Assigniment after Maturity—Equittes—Prin- 
‘cipal and Surety. 


-A negotiable note or bond cxecuted by ‘a priicipal and surety, which 
relation is known to the payee or obligee, and transferred after maturity 
for valuable consideration, is subject to all equities and defences exist- 
‘ing between the original parties, whether the transferee took with or 
without notice; Therefore, if more than three years have elapsed be- 
tween the maturity of a bond and action brought on the ‘same, the 
‘surety -may plead the statute in bar of recovery. 


AKnight v. Braswell, 70 N.C, 709; Welfare v. Thompson, 88 N. C., 276; 
Turner v. Beggarly, 11 Ired., 321; Litile v. Dunlap, Busb., 40; Haywood 
v. McNair, 3 Dev., 231; Harris v. Burwell, 65 N. C., 584; Mebane v. 
Patrick, 1 Jones, 23; Seawell v. Bunch, 6 Jones, 1953; cited and ap- 
proved.) 


Civiz. Action commenced before a justice of the peace and 
tried on appeal at November Special Term, 1880, of Haxi- 
Fax Superior Court, before Graves, J. 

2 
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This action begun on the 22d of January, 1879, was: 
founded on a bond executed by J. A. Turpin and N. M. 
Long, which is not set out in the return made by the mag- 
istrate to the superior court, but the defendant, Long, had: 
leave to file his answer in that court, in which he stated 
that one J. A. Turpin and he executed their bond whereby 
they promised to pay W. T. Whitfied, treasurer, d&c., the 
sim of one hundred dollars with interest on the same at- 
elght per cent. from the 22d of November, 1875, the date of 
the bond ; and that on the 138th of March, 1876, said) Whit- 
field transferred and assigned the bond to the plaintiff, 
Capell, for value. By a written agreement signed by coun- 
sel, it was admitted that the bond was made payable ninety 
days after date. | 

The plaintiff filed a reply to the answer in which he stated 
that he had no notice that defendant was surety on the’ 
bond,. but he believed when accepting the bond that defend- 
ant was joint principal with Turpin. 

At said term the matter was heard wpom a case agreed, 
and the facts admitted were, that the bond was executed by 
Turpin as principal and Long as surety for hin; that this: 
was known to Whitfield, the payee, and the bond was sold 
and transferred to plaintiff for value received, after it was 
due; that plaintiff did not know the defendant was surety,. 
and that the bond was due more than three years before this: 
action was commenced. 

Upon this state of facts, the court being of the opinion 
tat the action was barred by the statute of limitations, ren- 
aored yudgment in behalt of the defendant, and the plaintiff 
appealed. 


Messrs. Day & Zollicoffer, for plaintiff. 
Messrs. R. B. Peebles, Thos. N. Hill and J. B. Batchelor, for 
defendant. 
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AsHe, J. It having been admitted in the “ case agreed” 
that the defendant was surety on the bond in suit, and that 
that fact was known to Whitfield, the payee, and that it was 
assigned by him after its maturity to the plaintiff, who paid 
value therefor, and had no notice at the time of accepting 
the same that Long was surety, the only question left for our 
consideration is, whether under these circumstances the 
plaintiff’s action was barred by the statute of l:mitations. 

If the bond had not been assigned, and the action had 
been brought in the name of Whitfield, the payee, we sup- 
pose there would have been no controversy on that point, 
as it has been expressly decided by this court that three 
vears is a bar to an action brought against a surety on a 
note under seal. Knight v. Braswell,70 N. C., 709; Welfare 
v. Thompson, 83 N. C., 276. 

The bond bore date the 22d day of November, 1875, and 
was due the 22d day of February, 1876, and was assigned 
io the plaintiff on the 13th day of March, following, just 
iwenty days after its maturity. The question then arises, 
how does the fact of the plaintiff’s being an assignee for 
value, without notice, by an assignment after maturity affect 
the case? It is well settled not only by elementary writers, 
but by the decisions of this and other courts, that a nego- 
tiable bond or note overdue is dishonored, and one who 
takes it in that state is considered as taking it upon the 
-redit of the endorser, and is to stand in place ot the holder 
ub and since its maturity. Turner v. Beggurly, 11 tred., 021; 
hiite vy 2Pudap, Bash, 40, EHiyeood ve MeNair, 2 Dee Toa. 
in which last case, Jauge W[enperson says: “ A uote that ts 
averdue is dishonored, by which is meant, that 1f assivned, 
it is subject to all defences and exceptions to its payment in 
the hands of the assignee, to which it was open in the hands 
of the assignor.” 

According to these authorities, if this action bad been 
brought upon a promissory note, assigned after maturity, 


20 IN THE SUPREME COURT. 


A A 


CAPELL 7. LONG. 
and three years had elapsed before the assignment, the ac- 
tion would have been certainly barred; but this action is 
on a bond that does not appear to be endorsed, to which the 
statute of limitations had no application, and such defence 
could not have been set up, at the time the decisions cited 
were made. 

But important changes in the law in this respect have 
been made by the legislature of 1868. In section 55 of the 
Code of Civil Procedure, it is provided “that every action 
shall be prosecuted 1n the name of the real party in interest, 
except as otherwise provided, when the thing in action arises 
out of contract, and in the case of an assignment ofa thing 
in action, the action of the assignee shall be without preju- 
dicé to any set-off or defence existing at the time of, or be- 
fore notice of the assignment; but this section shall not ap- 
ply to a negotiable promissory note or bill of exchange 
transferred in good faith and upon good consideration be- 
fore due.” 

A construction was given to this section by the court in 
Harris v. Burwell, 65 N. C., 584, where Pearson, C. J., says 
it “ abrogates the principle of the common law, that a chose 
in action cannot be assigned—confers an unlimited right to 
assign ‘anything in action’ arising out of contract, and 
subjects the assignee to any set-off or other defence existing 
at the time of or before notice of the assignment; the only saving 
being in regard to ‘ negotiable promissory notes and bills of 
exchange transferred in good faith and upon good conside- 
ration, before due.’ This language is as broad as it well 
can be; so that a note assigned after it is due a half dozen 
times will be subject to any set-off or other defence that the 
maker had against any one or all of the assignees, at the 
date of the assignment or before notice thereof.” 

In our case it does not appear from the record that the 
defendant had any notice of the assignment before the insti- 
tution of the action, and as more than three years had 
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elapsed before then, after the maturity of the bond, the ac- 
tion is barred. 

But there is another view of the case which is equally fa- 
tal to plaintiff’s right to recover. The bond sued on was 
overdue, dishonored, when assigned; and the plaintiff re- 
ceived it subject to all equities, defences, defects and in- 
firmities to which it was open in the hands of the obligee, 
and the statute had begun to run before the assignment; 
and when it once begins to run, nothing will stop its course, 
not even supervening disabilities. Mebane v. Patrick, 1 Jones, 
23; Seawell v. Bunch, 6 Jones 195. 

There is no error. The judgment of the superior court is 
affirmed. Let this be certified. 

No error. Affirmed. 


6 WILTKOWSKL Surviving Partner, &c., v. 5S. W. REID. 
Debtor and Creditor —Right to apply Payment. 


Where a debtor owes notes and accounts to the same ereditor and pays 
money on general account withont directions as to its application, the 
creditor has the right to appropriate it to either debt. 


(Sprinkle y. Martin, 72 N. C., 92, cited and approved.) 


Civit Action tried on appeal from a justice of the peace 
at Fall Term, 1880, of MecKLENBURG Superior Court, before 
Seymour, J. 

Verdict and judgment for plaintiff, appeal by defendant. 
Same case, 82 N. C., 116. 
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Messrs. Dowd & Walker, for plaintiff. 
Messrs. Jones & Johnston and Bynum & Grier, for defend- 
ant. | | 


SmitH, C. J. This action, commenced before a justice of 
the peace and carried by appeal to the superior court, is 
brought upon a note executed by the defendant to the firm 
(of which the plaintiff is the surviving member) in the sum 
of $275 with a credit of $125 endorsed thereon by the plain- 
tiff as a payment from moneys received from the defendant, 
and the point presented in the appeal is his right to make 
the appropriation and thus bring the claim within a jus- 
tice’s jurisdiction. 

The concurring testimony of the plaintiff and the defend- 
ant on the trial of the issues before the jury was substan- 
tially this: The indebtedness of the defendant, over $600, 
consisted of two notes of $275 each, (this in suit being one 
-of them) and two open accounts of about $80. On the morn- 
ing of January 27th, 1876, the defendant came to the plain- 
tiff’s store and handed him $250 in money, remarking, 
“this is all [can pay to-day, and you must wait a while 
longer for the balance,” and the plaintiff replied, “let usar- 
range the debt you owe and make a final settlement.” To 
this the defendant assented and requested the plaintiff to 
have the papers ready in the afternoon on his return. The 
plaintiff thereupon directed his book-keeper to add up the 
amounts of the notes and accounts, deduct the money paid, 
draw three notes in equal sums for the balance, payable in 
twenty, forty, and sixty days, and cancel the old notes. This 
was done, and when the defendant came in the afternoon, 
the new notes were handed to him for his signature, when 
he remarked, “why not have them all in one note?” and 
the plaintiff answered, “why not have all in three notes?” 
The notes were not signed, and without giving any further 
directions the defendant left. During that evening or on 
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the next morning, the plaintiff entered a credit of $125 on 
each one-of the notes. 

There were several issues submitted presenting the trans- 
action, as detailed, in different legal aspects, the first of 
which was in these words: “ Did the defendant on the 
morning of the 27th of January, 1876, pay the $280 on gen- 
eral account, or did hethen reserve the right to make the 
application in the afternoon?” and the jury responded, 
“Ut was paid on general account.” The finding of the Jury 
upon this in the opinion of His Honor dispensed with the 
finding upon the other issues, and in this we concur. 

The facts testified and which are not controverted are 
few and simple, and their effect is a question of law 
‘to be decided and declared by the court. The gene- 
val rule governing the application of payments when 
there are several debts and the sum paid is insufficient 
to discharge them all, is well settled, and is stated in 
clear and concise terms in Sprinkle vy. Martin, 72 N.C., 92, 
following other previous cases cited: “A debtor owing two 
or more debts to the same creditor and making a payment, 
may at the time direct the application of it; if the debtor 
does not direct the application at the time, the creditor may 
make it; if neither debtor nor creditor makes it, then the. 
law will apply it to that debt for which the creditor’s secu- 
vity is most precarious.” 

In the present case it is plain the defendant made no ap- 
plication, nor did the plaintiff in preparing the statement 
of the aggregate indebtedness. This,.as contemplated by 
both, was to be an extinguishment of all existing claims in 
whatever form and the substitution of .a new security for 
the residue. No discrimination between the debts was in- 
tended by either. As the proposed plan.af settlement failed 
dy reason of the disagreement as to the giviug of one or 
three new notes for what remained .of the debt, it did not 
impair the rights of either or.change their respective rela- 
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tions as to the disposition and appropriation of the money. 
The plaintiff then had and soon after exercised. the right 
vested in him by law to.make the appropriation, and. his 
act is binding upon both. The judge should have instruct- 
ed the jury that as the previous facts did. not amount to an 
application by the debtor nor a reservation of the right to. 
make it afterwards, and such. power has not been attempted 
to be exercised, the appropriation by the plaintiff. was valid. 
and effective ; and the omission is supplied by the finding 
of the jury. There is no error: in the ruling of the court of 
which the defendant can complain, and. the general charge 
in relation to.the application of payments, though not called 
for perhaps by the evidence, is not erroneous in law nor un- 
favorable to the defendant. The verdict of the jury is fully. 
supported by the evidence. The judgment must therefore 
be affirmed. 
No error.. Affirmed.. 


FIRST NATIONAL BANK OF NEW WINDSOR v. BYNUM & 
DANFERL. 


Negotiable Instrumenit— Assignment— Counter- Claim. 


i. The assignee fur value of a non-negotiable Instrument who takes if,. 
even before due,.and witbout notice of any equities between prior par- 
ties thereto, will hold it. subject to all equities or counter-claims be- 
tween the original parties existing at the time of assignment, 


2, A paper to be negotiable must be certain as to the time of payment 
and the amount to be paid. 

3. An instrument (in other respeets)in the form of @ note, which con- 
tains a. promise to pay a certain sum, with current rate of exchange in 
New York, together with counsel fees and expenses in cellecting it, if 
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placed in the hands of an attorney for collection; and which further 
provides that the payees shall ha e power to declare said note due at 
any time they may deem it insecure, even before maturity, is non-ne- 
gotiable for uncertainty ; (1}as to the amount to be paid, by reason of 
the stipulation for attorney’s fees and rate of exchange, and (2) as to 
the time of payment, by reason of the provision which makes it paya™ 
ble before maturity at the future option of the payee. 

(Goodloe v. Taylor, 3 Hawks, 453; Harris v. Burwell, 63 N. C., 584, 
cited and approved.) 


CoNTROVERSY submitted without action, under section 
315 of the Code, and heard at March Special Term, 1580, of 
WILsoN Superior Court, before Avery, J. 

The facts agreed upon are as follows: On the oth of July, 
1878, the defendants made and delivered to the Taylor 
Manufacturing Company of Westminster an instrument of 
writing of which the following is a eopy: On September 
the 1st, 1879, we jointly and severally prontise to pay to the 
order of the Taylor Manufacturing Company two hundred 
and fifty dollars, payable at the First National Bank of 
Wilson, N. C., for value received, with exchange on New 
York, and if not paid when due, to bear interest from'ma- 
turity at the rate of eight per cent. per annum as agreed for 
negotiating and carrying this loan so long as it remains 
uppaid, and also all counsel fees and expenses in collecting 
the note, if it is sued on or placed in the hands of an attor- 
ney for collection. The express condition of the sale and 
purchase of the engine separator for which this note is given, 
is such, that the title, ownership or possession does not pass 
fvom the said Taylor Manufacturing Company of Westmin- 
ster, and said company have full power to declare this note 
due and take possession of said engine separator at any time 
they may deem this note insecure, even before the maturity 
of the same. (Signed by Bynum & Daniel, at Wilson.) 

The said company for a valuable consideration endorsed. 
gaid note in the state of Maryland to the plaintiff! bank be- 
fore maturity and without any notice of any defence to the 
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same. And at the time of the endorseinent to the plaintiff, 
the said company was indebted to the defendants in the 
sum ef three hundred and five dollars and fifteea cents, 
which indebtedness still subsists in favor of said defendants, 
and against said company. 

Upon these faets the court held that the instrament de- 
<lared on by the plaintiff was not a negotiable paper, and 
that defendants were entitled to a counter-claim against the 
original payees of said paper te the full extent of the plain- 
tiff’s demand; and adjudged that the plaintiff recover 
nothing of defendants, and that they go without day, and 
that plaintiff pay the costs of this preceeding. From this 
judgment the plaintiff appealed. 


Messrs. Connor & Woodard, for plaintiff. 

Mr. Hugh F. Murray, for defendants. 

If this paper is nen-negotiable, plaintiff though assignee 
for value purchasing in good faith before maturity takes if 
subject te all counterclaims existing between original par- 
ties thereto before assignment. Burroughs v. Bank, 70 N.C., 
283. Any paper is non-negotiable where its payment de- 
pends on contingency as to ammount or time of payment. 
Chitty on Bills 32. And contingeney here as to attorney’s 
fee renders it non-negotiable, Woods v. North, 84 Penn. St. 
Rep. 407; 63 Mo. 33; 23 Alb. L. J. 13; also provision mak- 
ing it payable before maturity, destroys negotiability, 21 
Mich. 255; so, as te stipulation for exchange which leaves 
amount uncertain. Lowe v. Bliss, 24 Ill. 168; 1 Cowen, 707. 
The fallaey on which Gaar v. Bank, and like cases are based, 
are, first, in assuming that overdue paper is not negotiable 
{see Leavitt vy. Putnam, 3 Comst. 494); negotiability matter 
of form and applies to paper as much in its inception as at 
any time thereafter. Alexander v. Oaks, 2 Dev. & Bat. 518. 
And secondly, in assuming that provisions which make a 
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paper more desirable to holder would increase its negotia- 
bility. 


AsHE, J. The only question presented by the appeal is 
whether the indebtedness to the defendants can avail them 
as a set-off, counterclaim, or defence against the demand of 
plaintiff, and that depends upon the character of the writ- 
ing declared on—whether it is negotiable or not ? 

The essential element of a negotiable promissory note, is, 
that it should be certain. Certainty, first, as to the payee; 
sseondly, as to the maker; thirdly, as to the amount to be 
paid; fourthly, as to the time when the payment is to be 
made; and fifthly as to the fact itself of the payment. 1 
Parsons on Bills and Notes, 30. The instrament under 
consideration 1s wanting in two of these qualities, to-wit, in 
the amount to be paid and the dime of payment. In addition to 
the specific sum promised, it stipulates for the payment of 
“all counsel fees and expenses in collecting the note if it is 
sued on or placed in the hands of an attorney for collec- 
tion ;” and itis made payable in current rate of exchange 
on New. York. The stipulation in a written promise to pay 
a certain sum and also “all fines according to rules,” “ all 
other sums that may be due, the current rate of exchange 
to be added,” or “ deducting all advances or expenses,” have 
been held to deprive the instrument of the character of 
negotiability. 1 Parsons, 37. 

In Wood v. North, 84 Penn. State Rep., 407, where the 
action was on a note in which there was a promise to pay a 
certain sum, and five per cent. collection fee, if not paid 
when due, SHARSWOOD, J., says: ‘It is a necessary quality 
of a negotiable paper that it should be simple, certain, 
unconditional, and not subject to any contingency.” And it 
was held in that case that the insertion in the note of the 
clause, “and five per cent. collection fee if not paid when 
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due,” rendered the note uncertain and destroyed its negotia- 
bility. 

In Missouri it has been held that an instrament whereby 
the maker promises to pay a specific sum,and agrees, if the 
sum be not paid at maturity and the note is placed in the 
bands of an attorney for collection, to pay ten per cert. in 
addition as an attorney’s fee, is not a promissory note, as a 
part of the amount agreed to be paid is uncertain and con- 
tingent. Bank v. Gay, 68 Mo., 38; Goodloe v. Taylor, 8 
Hawks, 458. 

But there is another serious objection to the claim set up 
for the negotiability of this instrument. It stipulates that 
the payees shall have full power to declare the note due at 
any time they may deem the note insecure, even before the 
maturity of the same. This divests it of the quality of cer- 
tainty in the time of payment, wbich as has been shown is 
one of the essential elements of negotiability. The time of 
payment may be hastened at the option of the payees, and 
is therefore uncertain. And it has been held in Michigan 
that it is essential to a promissory note taat it be payable 
at a time that must certainly arrive in the future, upon the 
happening of some event, or the completion of some period, 
not depending upon the volition of any one. Jrooks vy. 
Hargreaves, 21 Mich., 254. 

Relying upon these authorities we hold that the instru- 
ment in question is not negotiable. 

The next inquiry is, ean the defendants, the note being 
assigned before maturity, avail themselves of the indebted- 
ness of the assignor to them, as a valid defence to the 
action ? 

In the early history of the law, the transfers of all choses 
in action, including bills and notes, were forbidden by the 
common law, the rigid rule of which was first relaxed by 
the use of bills of exchange, which was the result of com- 
mercial convenience; and hence the law on this subject is 
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.ternied the “ Law Merchant.” Promissory notes were first 
made negotiable in England, like inland bills of exchange, 
by the statute of 3 and 4 Anne, ch. 9, and in this state by 
our act of 1862, which is a literal copy of that statute. But 
to attain the negotiability intended to be conferred by that 
act, it must possess all the attributes of an inland bill of 
exchange as to certainty, &c.; and if it should lack any of 
its essential qualities, it would still be a common law in- 
strument and subject to the prineiples of that law in regard 
to choses in action. As for instance, where a non-negotiable 
note is assigned, the action at law must be brought by the 
assignee in the name of the assignor; and the assignee is 
put by the assignment in no better condition than the 
assignor,and only steps into his shoes, and the note assigned 
is subject to all the equities and defences which existed be- 
tween the original parties before notice of the assignment ; 
and it made no difference whether the note was assigned 
before or after maturity. The rule that the endorsee of a 
bill or note before maturity takes it freed from all equities 
and defences, except endorsed payments, is a principle of 
the Law Merchant, and applies to negotiable instruments, 
but has no application to notes that are not negotiable. 
Where an action is brought on a note of the latter class by 
the assignee in the name of the assignor, the rule is, that 
the equities set up by the defendant against the assignee 
must be such as subsisted at the time the defendant 
received notice of the assignment. 1 Danl. Neg. Instr., 055; 1 
Parsons, 46; Harris v. Burwell, 65 N.C, 584. But the com- 
mon law rule that an action by the assignee of a paper that 
is not negotiable must be brought im the name of the 
assignor has been changed in this state by section 55 of the 
Code, so as to enable him to sue in his own name, but with- 
out prejudice to any set-off or other defence existing at the 
time of or before notice of assignment. This section, it will 
be seen, makes no change whatever in the law, except as to 


30 IN THE SUPREME COURT. 


Rm a 


BANK v. ALEXANDER. 


ES . vas oe cr reer ee 


allowing the assignee to sue in his own name, instead of 
that of the assignor. 

There is no error, and the judgment of the superior court 
of Wilson must be affirmed. 

No error. Affirmed. 


FIRST NATIONAL BANK OF CHARLOTTE v. R. B, ALEX- 
ANDER. 


Findings of Jury—New Trial— Presentation of Check. 


1. Where the findings of the jury are irreconcilable it is not error to set 
aside the verdict and grant a new trial. 


2 ‘The holder of a check upon a bank located in the town of his resi- 
dence may present it for payment on the day aftcr the same is draw. 
and his omission to present it sooner is no defence to the drawee bank, 
unless he had information of its precarious condition. 


Civin Acrion tried at Spring Term, 1880, of MecKLEe~- 
buRG Superior Court, before McKoy, J. 

O. F. Noel, a creditor of the defendant, as a means voi 
payment, drew his check on the latter for the amount of his 
debt in favor of the plaintiff bank. It was presented to the 
defendant who after one o’clock on the 6th day of Augus:, 


i87o, took It up and gave his own check for the same 


¢ 
= | + i 


atouat on the bask of Mecklenburg Cvhose banking hov~s 
was about 206 feet distant from that of the plaintiff) pa, 
able to said Noel or bearer, and delivered it to the plaintii. 
wo demand was made on the bank of Mecklenburg during 
that day, and it suspended and closed its doors at the open- 
ing of banking hours the next morning and became and 
has since been insolvent. The defendant saysin his answer, 
and, as the allegation seems not to have been controverted 
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on the trial, we assume it to be true, that he had moneys 
on deposit in bank on which his check was drawn sufficient 
to meet it, and he insists that the fend has been lost by 
reason of the plaintiff’s neglect to make demand of pay- 
ment in time. 

‘Two issues were submitted to the Jury who find that, 

1. There was no negligence on the part of the plaintiff 
in failing to present the eheck on the day it was received , 
and 

2. The bank of Mecklenburg was then insolvent, and 
while the fact was not known to the officers of the plaintiff 
bank, they had sufficient reason to suspect it. 

The court charged the jury (and there was no exception 
taken to its correctness) that twenty-four hours were allowed 
by law for the presentation of the check, unless the plain- 
tiff’s officers had notice of the failing condition of the 
drawee, and if they had such notice it was their duty to 
present the check at the first opportunity. There was 4 
verdict for plaintiil, and the court holding the findings of 
the jury wpon the isstes to be irreconcilable set aside the 
verdict and granted a new trial, and the plaimtiff appealed. 


Messrs. Bynum & Grier, for plaintiff. 
Messrs. Shipp & Bailey and Dowd & Walker, for defendant. 


q + 


Suaipe, C.7., atter stating the case. Vhe law is well settled 


that the holder of such check, wiless itis a is QUICK 
ened bw informetion of the proeenrious condition of the 
drawer, and bo thea Unreasenatiy on sto make demand 
of payment, aay present If duane Lisiness leurs on the 
next day. “Banks would be sept in a aves fever,” 
remarks a recent author on this subject, “if they were com- 
pelled to send out a check the mument it was received.” 
2 Danl. Neg. Fnst..§ 1590. Tf the bank be in the same place 


in which the check is drawn, and suspends payment after 
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the opening of business hours on the following day, so that 
the money cannot then be collected, the omission to present 
it earlier when it might perhaps have been peid is no 
defence to the drawee. 76., §1591. 

The verdict, inconsistent with itself on the first issue un- 
der the explanation of the court, repels the imputation of 
negligence in the plaintiff, and while responding to the 
second issue and acquitting its officers of personal knowl- 
edge, it charges them with havicg good reason (or as we 
understand it sufficient information) to awaken their suspi- 
cion of impending insolvency. 

Upon these conflicting findings we think the course pur- 
sued by His Honor right and proper in setting aside the 
verdict and remitting the matter to another jury. 

In doing this there is no error, and this will be certified. 

No error. Affirmed. 


LAURA KING v. E. P. KING. 
Divorce—Service of Process by Publication. 


In a divoree sult, where the party complaincd against is a non-resident 
and that fact appears by affidavit, service of process may be made by 
publication under Battle’s Revisal, ch. 17, § 83, (5.) 


Crvin Action for divorce a mensa et thoro, tried at June 
Special Term, 1880, of Henberson Superior Court, before 
Schenck, J. 

The plaintiff had issued a summons on the 19th of No- 
vember, 1879, returnable to spring term, 1880. The defend- 
ant isa non-resident of the state. Publication was made 
according to law, and the only question is, whether the 
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plaintiff could proceed to trial and judgment against defend- 
ant without a personal service of process. The court being 
of opinion that no judgment in the case would be valid 
without personal service, under the ruling of Pennoyer v. Neff, 
95 U.S. Rep., 714, refused to allow the plaintiff to proceed, 
to which ruling the plaintiff excepted. Judgment, appeal 
by plaintiff. | 


Messrs. Jones & Martin, for plaintiff.” 
No counsel for defendant. 


AsHE,J. We are of opinion His Honor was in error and 
his ruling is not sustained by the authority which he relied 
on to support it. On page 754 of the case as reported, Mr. 
Justice Frrtp who delivered the opinion of the court, used 
the following language: “ The jurisdiction which any state 
possesses to determine the civil status and capacities of all 
its inhabitants, involves authority to prescribe the conditions 
on which proceedings affecting them may be commenced 
and earried on within its territory. The state, for example, 
has absolute right to prescribe the conditions upon which 
the marriage relations between its own citizens shall be 
created, and the causes for which it may be dissolved. One 
of the parties, guilty of acts for which by the law of the state 
a dissolution may be granted, may have removed to a state 
where no dissolution is permitted. The complaining party 
would fail if a divorce were sought in the state of the defend- 
ant, and if application could not be made to the tribunals 
of the complainant’s domicil in such case, and proceedings 
be there instituted without personal service of process, or 
personal notice to the offending party, the injured citizen 
would be without redress.” And in support of the position 
he cites Bishop on Marriage and Divorce, § 156, where that 
author, after having discussed the proposition whether for 
purposes of divorce husband and wife have different domi- 
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ells, and having conie to the conclusion that they may, he 
holds that it follows that the courts of the actual bona fide 
domicil of either party may entertain jurisdiction; and he 
proceeds to say, “if 1t were not so, then both states, when 
the domicil of tle one was in the one state and that of the 
other was tn another state, would be deprived of the right 
to determine the status of their own subjects. Each must 
yield to foreign power in the management of its domestic 
concerns. * * * ‘he granting of a divorce by the one 
state under these clreumstances, does not interfere with the 
rights of either of the other states, or of its apparently 
divorced subject. Probably the decree is not directly bind- 
ing upon the person of such subject, unless he appears and 
answers to the suit, or at least has notice of 1t served upon 
him within the jurisdiction of the court rendering it. He 
is not necessarily bound by any collateral clause In it, ag 
that he pay alimony, and that he only ceases to be a hus- 
band because he has ceased to have a wife.” The same 
doctrine is fully sustained by Cooley in his work on Consti- 
tutional Limitations, p. 405, et seq., where 1n treating. of the 
subject of proceedings against non-residents, he says: “In 
such cases as well as divorce suits it will often happen that 
the party proceeded against cannot be found in the state and 
personal service upon him is therefore impossible, unless 1t 
is allowable to make it wherever he may be found abroad. 
But any such service would be ineffectual. No state has the 
authority to invade the Jurisdiction of another, and by ser- 
vice of process compel parties there resident, or being, to 
submit their controversies to the determination of its courts ; 
and those courts will consequently be sometimes unable to 
enforce a jurisdiction within the state, which a state pos- 
sesses in respect to the subject within its limits, unless a 
substituted service is admissible. A substituted service is 
provided by statute for many such cases, generally in the 
form of a notice published in the public Journals, or posted, 
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as the statute may direct, the mode being chosen with a 
view to bring it if possible home to the knowledge of the 
party to be affected, and to give him an opportunity te 
appearand defend. The right of the legislature to prescribe 
such notice and to give it effect as process, rests upon the 
necessity of the case and has long been recognized and acted 
upon.” The doctrine here asserted directly applies to our 
‘ease, for 1n sub-division 3, section 83, chapter 17 of Battle’s 
Reyisal, it is expressly provided that “when the action is 
for divorce in the cases prescribed by law,” the service of 
‘the summons may be made by publication in cases where 
the person upon whom the service is to be made cannot | 
after due diligence be found within the state, when the fact 
is made to appear by affidavitto the satisfaction of the court. 

Upon these authorities we hold there is error, and it must 
‘be certified to the superior court of Henderson county that 
further proceedings may be had in conformity to this 
‘opinion. 

Error. | Reversed. 


CHARLES B. MUSE V. CYNTHIA MUSE. 
Divorce and Alimony. 


in an action for divorce, the wife in her answer denied the allegations 
of the complaint and ‘charged the husband with abandoning and fail- 
ing to provide for herself and children, and prayed for a divorce from 
bed and board and moved for an allowance; on the hearing of whick 
motion the plaintiff denied he had any property, but admitted he was 
an able bodied man’ and thereupon the court ordered an allowance 
without inquiry into the value of his property; Held ne error. 
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Civizn Action for divorce a vinculo matrimonti tried at 
Fall Term, 1879, of Caparrus: Superior Court, before Bus- 
ton, od. ; 

The plaintiff brings this action for a divorce, and in his 
complaint alleges that the defendant, his wife, has been 
guilty of adultery. His wife in her answer denies every 
allegation of her guilt, and in turn charges the plaintiff 
with having abandoned her in the month of February, 1877, 
since which time he has in no wise contributed to the sup- 
port of herself, or children (of whom there are five, all in- 
fants); that by dint of great industry and the aid of friends 
she has barely been able to support them, and is wholly 
without means necessary to their maintenance and the de- 
fence of the plaintiff’s suit; and thereupon she prays for a 
divorce from bed and board and for an allowance, such as 
might be deemed right, with which to defend the action. 
At fall term, 1579, the defendant moved the court to make 
her such allowance, having given due notice of her inten- 
tion to make the motion to the plaintiff, who appeared and 
resisted the same. On the hearing, the plaintiff “denied 
that he had any property, but conceded himself to be an 
able bodied man.” His Honor granted the motion of the 
wife and directed the husband to pay into court three dol- 
lars per month for her use and benefit. The plaintiff com- 
plains of this order, because it was made without any in- 
quiry into the extent and value of his property, and appeals 
therefrom to this court. 


Mr. W. A. Bailey, for plaintiff. 
No counsel for defendant. 


Rurrin, J. We see no error in the order complained of, 
and certainly none for the reason assigned. Why inquire 
into his property and its value, when he admits he has 
none ? 
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A husband is not excused from the maintenance of his 
wife because he lacks an estate. He must labor if need be 
for her support; and if reluctant, it is fortunate that it hap- 
pens, as in this instance, that he may be compelled to do so. 

If His Honor had fixed the wife’s allowance at such 
asum as to leave any doubt as to the ability of the plaintiff 
fairly to earn the amount, and at the same time provide for 
his own necessities, it could be seen that some good could 
come of an inquiry into his ability to work and the proba- 
ble amount.of his earnings. But as the court adopted the 
very minimum that “an able bodied man” can earn, ten 
eents a day, there can be no error of which the plaintiff can 
eomplain, however his wife might. 

No error. Affirmed. 


REYNOLDS BROS. v. IRVING POOL. 
Agricultural Partnership. 


a. An agricultural agreement between two persons, one toe furnish the 
outfit and the land, and the other to hire the laborers and superintend 
the farm during the year, the former to proyide money to carry on 
the business half of which to be repaid him and the profits to be divi- 
«led between them, creates the relation of partners. 

2. Where the land owner in sueh case exeeuted an agricultural lien to 
R for advancements te carry on the common business, @ partnership 
debt was thereby created and the property inthe crop vested in R to 
secure its payment. 

< Holt v. Kernodle, J Ired., 199 ; Lewis v. Wilkins, Phil. Eq., 303, cited 
and appreved.) 


Civin Action of claim and delivery tried at Spring 
Term, 1880, of Waxr Superior Court, before Gudger, J. 
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The plaintiffs claim the cotton in question by virtue of a 
mortgage giving a lien upon the crop. raised on the land 
described in the pleadings. The facts are as: follows : 

James G. McPheeters, the owner of the land, was indebted 
to F. A. Belvin on the 3ist of December, £877, in the sum 
ef one thousand dollars. In 1878, A. M. McPheeters, agent 
of James G., entered into a contract with Belvin, the evi- 
dence in regard to the terms of whichis set out in the opin- 
ion of this court. The said mortgage lien was executed by 
McPheeters to the plaintiffs, and Belvim raised the crop and 
sold thirteen bales thereof to. the defendant with the alleged 
eonsent ef McPheeters. The defendant testified that he had 
no knowledge of the existence ef the hen until some time 
after he had bought the cotton. 

The plaintiffs asked the eourt to-chavge that taking alk 
the evidence most favorably for defendant, McPheeters and 
Belvin were partners, which was refused. Verdict. for 
defendant, judgment, appeal by plaintuifs. 


Mr. D. G. Fowle, for plaintiffs. 
Messrs. T. M. Argo. and Wi. H. Pace; for defendant.. 


Smits, ©. J. The plaintiffs were entitled to have the in- 
struction asked given to the jury, that, taking all the evidence. 
most. favorably for the defendant, McPheeters and Belvin 
were partners in the eultivation of the farm during the year: 
in which the cotton in dispute was raised. The agreement 
entered into. is thus described by Belvin: “On the first 
Monday in February, 1878, I agreed with McPheeters (act- 
ing for the owner of the land) to farm for the year 1878 on 
these terms: He was to-furnish the outfit and the land; E 
was to hire hands and superintend the making of the crop; 
he was to provide money to pay the hands. and carry on the 
business; for one-half of which, as well as for the like pro- 
portion of the hire and costs. of feeding the mules, and 
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horse, ke was to be repaid by having the amount applied in 
reduction of his indebtedness to me previously incurred, 
and we were to divide the profits.” The testimony of the 
agent differs mainly in that he confines the moiety of the 
expenses to be credited on the indebtedness to the hire and 
feeding of the mules and horse, and both agree that opera- 
tions were to be conducted at their joint and equal expense, 
and the net proceeds to be equally divided between them. 
The concurring statement of both ereates the relation of 
partners between them, and so the jury should have been 
instructed. We deem jt necessary to recur to but two adju- 
dications in this court in support ef the preposition. 

In Holt v. Kernoldle, 1 Ired., 199, a contract was entered 
into between the proprietors of a blacksmith shop and one 
who followed that calling, whereby the former were to tur- 
nish the shop and everything needful in carrying on the 
business and a house and provisions for the blacksmith and 
his family; and after reimbursement of all these advance- 
ments for the conduct of the business, the payment for pro- 
visions supplied and for rent of the house out of the profits, 
the residue was to be equaliy divided between them. This 
was held to constitute a co-partnership, and RurFin, C. J., 
delivering the opinion, says: “ The ordinary test, however, 
of a person being a partner, is his participation in the 
profits of the business; and we believe there can be no 
instance in which there is to be a participation in them, as 
profits, in which every person having a right to share in 
them, is not thereby rendered a partner to all intents and 
purposes. It isso between the parties themselves, because 
the one of them does not look to the other personally for 
restoring to him his capital er remunerating him for his 
labor, but each looks to the assets or joint fund for these pur- 
poses, and ascertains his interest by taking an account of the 
concern.’ Not less pertinent and decisive is the case of 
Lewis v. Wilkins, Phil. Eq., 308. There, the agreement was 
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that the owner should furnish the farm for two years with 
the stock thereon, and the mules, farming implements and 
provisions; the other party to supply the necessary labor, 
and to give his personal attention to the business, and the 
two were to share equally in the products of the farm. This 
was declared to establish a co-partnership. The-facts of the 
case before us clearly bring it within the operation of the 
principle enunciated in those cited, since the expenses were 
to be paid and the residue of the farm products then divided 
as profits between the parties. The special arrangement for 
the advancement of the needed funds by one and the pay- 
ment of the ratable share thereof by the other out of a pre- 
existing indebtedness, can in no manner affect their relation 
as co-partners in their transactions with others, or impair 
the just claims of creditors of the co-partnership. The 
funds supplied by the plaintiffs for the purpose of carrying 
on the common business—all of it thus used, according to 
the testimony of one, and a part only, according to the testi- 
mony of the other, are a sufficient consideration for the 
creation of a partnership debt; and the instrument forming 
an agricultural lien vests the property in the crop in the 
plaintiffs for its security and payment. 

There is error in the refusal of the court to give the 
required instruction, and there must be a new trial, and it 
is so ordered. 

Error. Venire de novo. 
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ALEXANDER CURTIS v. ROBERT CASH and others. 


Agricultural Partnership—Landlord and Tenant—Jurisdiction— 
Practice—AIssues. 


1. Where one furnishes land, team and its feed, and another gives the time 
and attention and meets the expenses requisite to the making of a 
crop upon such land, under an agreement that the gross products are 
to be evenly divided between the parties, the relation of copartners is 
thereby constituted between them. 


2. Even if the contraet should be treated as one of tenancy, the relation 
would terminate upon the division of the crop, (there being no unsat- 
istied lien for advances or to secure the performance of other stipula- 
tions) and the land-owner would be guilty of a trespass in forcibly 

seizing and carrying away the share of the other party stored in a 
barn on the premises. 


3. An action for such a trespass would fall within the original jurisdic- 
tion of the superior court. 


4. Where a party does not tender such issues as he may desire, in the 
court below, and show their pertinency, he cannot complain here that 
those issues were not framed by the court and submitted on the trial. 


(Lewis v. Wilkins, Phil. Eq., 393; Kidder vy. MeIihenny, 81 N. C., 123, 
cited and approved.) 


Crvit ACTION tried at Spring Term, 1878, of GRANVILLE 
Superior Court, before Seymour, J. 

The action is to recover damages from the defendants for 
their forcible seizure and removal of a lot of tobacco, claimed 
by the plaintiff, and in his possession. 

It appeared from the evidence that the plaintiff, in the 
year 1877, leased from the defendant, Abner J. Veazey, a 
small one-horse farm, and cultivated the same under an 
agreement that the latter should furnish, in addition to the 
land, a horse to work it, and his feed, and that the plaintiff 
should supply the labor and whatever else was necessary in 
making the crop, and that the crop should be equally divi- 
ded between them. The crop made was divided; the said | 
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defendant received and removed his share; and the share 
of the plaintiff in the tobacco, the subject of the action, was 
set apart to him, and secured in a barn and smoke house on 
the premises. The defendants came on the land, forced 
open the doors of the houses, and seized and carried away 
the tobacco, in the presence of tbe plaintiff, who forbade 
their doing so, and was intitnidated and overawed by their 
demonstrations of violence. — : 

The defendants resisted the recovery on the ground that, 
the possession of the entire crop, under the act of 1877, 
chapter 283, was by. law in the said Veazey, and he had a 
right to.enter upon the premises and remove the same, and 
asked the court so to instract the jury. The court declined 
to do so, and told the jury that upon this evidence, if believed 
by them, the plaintiff was entitled to recover, and they 
would proceed and assess the damages sustained by him. 

There was a verdict and judgment for the plaintiff, and 
the defendants appealed. 


Mr. Geo. V. Strong, for plaintiff. | 
Messrs. Edwards & Batchelor, for defendants. 


SmitH, C. J. The points insisted on in the argument, for 
the appellants here, are: 

1. The want of jurisdiction in the superior court to enter- 
tain the action; and 

2. The alleged error in refusing to give the instructions 
asked. 

We are clearly of opinion with his Honor, that upon the 
undisputed facts disclosed in the testimony, the plaintiff 
was entitled to a verdict. The parties were under their 
agreement constituted partners in the making the crop, the 
one contributing the land and-the horse and his feed; the 
other his labor and attention and whatever else might be 
required in making and gathering the crup; and then an 


JANUARY TERM, 1881. 43 


CURTIS v. CASH. 


meererwer eam a 


equal division of the gross products to be made between them. 
Lewis v. Wilkins, Phil. Eq., 803. When the separate shares 
of each were allotted to him, their joint ownership ceased, 
and their respective portions became the sole individual 
property of each. If the arrangement did net amount to a 
copartnership, but created other and different relations, 
such as would be affected by the statute referred to, the 
same consequences would follow the division and assign- 
ment to each of his share in the whole. The statute ceases 
to operate when the lessor bas received his rent, whether in 
kind or in money, and there are no breaches of contract for 
which the crop is made lable; and its sole object is to secure 
the performance of all the stipulations of the contract on 
the part of the lessee. 

The action is in tort for the unlawful taking and carry- 
Ing away plaintiff’s goods, and is properly brought in the 
superior court. 

The objection made in this court that an issue ought to 
have been submitted as to an indebtedness of the plaintiff, 
cannot be entertained for the following reasons: 

1. There were no formal issues submitted, the case pre- 
senting the single question of the legality of the defence 
under the statute. | 

2. It was the appellants’ duty to ask for such issue, if they 
desired it, and they eannot complain of the consequences of 
theirown neglect. Kidder v. AMcIthenny, 81 N. C., 128. 

3. The debt is not alleged to be such as the statute gives 
a lien for its security upon the crop. 

There is no error, and the Judgment must be affirmed. 

No error. Affirmed, 
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J. W. FISHER v. T. H. WEBB. 
Justices’ Jurisdiction—Lquitable Power. 


i. A justice of the peace has jurisdiction to try an action upon a lost 
note wherein a sum less than two hindred doNars is demanded, and is 
competent to exercise the power of requiring in such case the indem- 
nity of the defendant, 

9, The equitable power of the superior court and the ceurts of justices 
of the peace, and its exercise nader the provisions of the constitution, 
discussed by RUFFIN, J. 

«Cotton v. Beasley, 2 Murp. 259; Allen v. Bank, 1 Dev. & Bat. Eq., 3; 
Fisher v. Carroll, 6 Tred., 485; Chancy v. Baldwin, 1 Jones, 78; Mur- 
phy v. MeNeill, 82 N. C., 221, cited and approved.) 


Civin Action tried at August Special Term, 1880, of 
Rowan Superior Court, before McKoy, J. 
Verdict and judgment for plaintiff, appeal by defendant. 


Mr. John S. Henderson, for plaintiff. 
Messrs. W. H. Bailey, Walter R. Henry and J. M. McCorkie, 
for defendant. 


Rurrin, J. Itis needless to make any statement of the 
facts of the case as it was intended to present and in fact 
does present for our consideration the single question 
whether the court of a justice of the peace can entertain an 
action on a lost note for a sum less than two hundred dol- 
lars, the defendant who is the appellant insisting that such 
a court being strictly one of law, as distinguished from a 
court of equity, ne such jurisdiction attaches to it. 

It has rarely happened in the history of Jurisprudence - 
that any one question has given rise to so many conflicting 
and contradictory decisions by courts as this one, touching 
the competency of courts of law to determine actions based 
upon lost notes and other evidences of debt, and such con- 
flicts are not confined to the decisions of different courts, 
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but are very often to be found in those rendered by the same 
tribunals at different periods, and such is the uncertainty per- 
yading them that it is absolutely impossible to extract from 
them any general principle or rule. 

Seeing then the difficulties in which other courts have 
become involved by allowing their decisions in regard to 
the point to fluctuate, we are the more disposed to adhere 
rigidly to those principles which were enunciated by this 
court when the question was first presented for its considera- 
tion, and by a recurrence to which-its decisions have at all 
times been kept uniforin and consistent. 

The first case upon the point was Cotton v. Beasley, 2 
Murp., 259, decided in 1813, in which it was determined 
that a court of law was competent to try such a cause, pro- 
vided the plaintiff could make proof of the loss of the instru- 
ment sued on, by a disinterested witness, but otherwise not, 
And the reason assigned was, that, because of the danger 
to which the defendant would be exposed in case the plain- 
tiff were allowed to testify to the loss of the instrument, 
while he himself was excluded from showing its payment, 
or other defence, by his oath, the law excepted the ease from 
the general rule which allowed parties, though incompetent 
on the trial, to prove by their own affidavits the loss of pa- 
pers as preliminary or auxiliary matters; and having de- 
prived the plaintiff of this privilege, in order that he might 
not be remediless, it allowed him to appeal to a court of 
equity for its aid. In delivering the opinion of the court as 
to the competency of the plaintiff at law to prove the loss, 
Judge Hatt recognizes the general rule, and does not hesi- 
tate to declare that the plaintiff should have the benefit 
of it, if without the aid of his own testimony he could 
get no relief. But he observes “that in such a case a 
party has a remedy in the court of equity where he will 
be at liberty to swear to the loss and the defendant to 
make any answer he can upon oath;” and again he says, 
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“it seems not to be right that the plaintiff shall be per- 
mnitted to become a witness at law and not the defendant. 
Suppose the plaintiff swears at law that he has lest the bond, 
the defendant will not be permitted to swear that he has 
paid it, taken it up and destroyed it; the parties ought to 
stand on equal grounds. In a court of equity they will both 
ve heard upon oath. The plaintiff can reguire no more than 
that he may proceed at law, if he can make out the loss of the bond 
by disinterested witnesses.” | 

The point as to the jurisdiction of the Jaw courts was next 
discussed in the ease of Alen v. State Bank, 1 Dev. & Bat. 
Eq., 3, decided in 1854, where Judge Gasron delivered the 
opinion of the court. After commenting on the diversities 
to be found in many of the decisions and the repugnanclies 
existing In those of the courts of England, and being per- 
haps more or less influenced thereby, he admits that it was 
still an unsettled question and declares it to be one of so 
much consequence that the court should weigh it well in all 
its bearings and not decide it until it should become neces- 
sary, by its being the direct point involved in a case—which 
he held it not to be in the one then under consideration : 
for however it might be as to the Jurisdiction of a court of 
law there could be no question, he declares, as to the juris- 
diction of a court of equity in such case, growing out of its 
peculiar power to relieve against accident and mistake. 

The point was next considered in the case of fisher v. 
Carroll, 6 Ired., 485, and from the labor there bestowed upon 
it and the care to explain why and when the plaintiff was 
forced to seek the aid of a court of equity and why that aid 
was given him, and to correct even certain dicta of some of 
the judges in regard to it, it is plain to be seen that the 
court then felt that the time had come when a decision was 
necessary, and therefore they did what Judge Gaston said. 
should be done, weighed well the point with all its bearings 
and consequences, so as to reach a safe judgment which 
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might be accepted as its final settlement by the court. Judge 
PEARSON, who wrote the opinion of the court, says that the 
fact that equity requires slighter proof of the loss of the 
instrument is the main reason to induce the plaintiff to sue 
in that court, and it is that too which distinguishes its mode 
of proceeding from that of a court of law, where strict and 
competent proof of the loss must be made; that ordinarily, 
the loss of a deed or other paper may be proved in a court 
of law by the oath of a party so as to let in secondary evi- 
dence of its execution and contents, “and the only reason 
why the same principle is not followed in those courts in 
reference to lost notes is the want of power to require 
an indemnity as a condition to the judgment,” and he ex- 
pressly declares that “if the party can prove the loss, it is 
better for him to sue at law.’ And it is clear that he means it 
to be better not merely for the party to the action, but for 
the court and the country; for he adds “that the mode of 
trying facts at law by the examination of the witnesses in 
the presence of a jury is preferable to the mode of trial in 
a court of equity, particularly when the very defective man- 
ner of taking depositions is considered.” 

The only subsequent case in which the court has recurred 
to the point is that of Chancy v. Baldwin, 1 Jones, 78. This 
was an action on a lost note begun by a warrant before a 
justice of the peace and taken by appeal to the superior 
court, where on the trial the plaintiff offered to prove by his 
own oath the loss of the instrument which was admitted to 
be a negotiable one, and being rejected as incompetent ap- 
pealed to this court. The competency of the party to testify 
was the only point presented in the case and Judge Prar- 
SON, who again delivered the opinion of the court, discussed 
it at considerable length and after calling attention to the 
hazard to which the defendant might be exposed in case the 
note should be afterwards found in the hands of an endorsee’ 
declares, “that no defendant should be putin such a pre- 
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dicament upon the mere oath of a plaintiff ;’ and therefore it 
was held that the party was properly excluded as a witness. 
But why did that very able judge, always so astute to dis- 
cern the point that lay nearest to the root of a case, discuss 
the question as to the competency of the witness at all, and 
make his decision turn upon it, if he could have had a 
doubt in his mind as to the jurisdiction, over the subject 
matter, of the justice before whom the action began? We 
wil] look in vain throughout the entire case for the slightest 
intimation, proceeding either from himself or the court, 
looking to any such want of jurisdiction in that tribunal. 
It is true that in the course of his opinion, the judge does 
go on to state the reason why the court of equity will allow 
the party to testify while a court of law will not, to be be- 
cause that court can impose a condition upon the plaintiff 
of giving an indemnity to the defendant which the other 
could not; but that is spoken of as a power to be exercised 
by the court of equity, and not at all as the source or even 
an element of its jurisdiction over the cause. 

From the foregoing decisions we deduce the following 
principles: Thata court of law at all times had Jjurisdic- 
tion over the subject matter of a lost note; that it would 
not allow the plaintiff to testify even as to the preliminary 
matter of its loss because the defendant could not be heard 
to contradict or explain; that a court of equity took juris- 
diction because of the accident, it being its peculiar province 
to relieve in such a contingency; that having the parties 
before it, it would hear both, and if deemed necessary, would 
compel the plaintiff to indemnify the defendant. 

As the only obstacle in the way of such a plaintiff having 
certain and complete relief in a court of lew grew out of 
the incompetency of the parties to testify for themselves, it 
would seem to follow, necessarily, that it must have been 
removed when that incompetency was put an end to by a 
statute that annulled almost every restriction upon their 
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right thus to testify; and it being conceded that a justice’s 
court is a court of law, it must have the right to entertain 
an action on a lost instrument, unless there be something 
peculiar in its constitution to prevent. The defendant says 
that it should not be permitted to do so because of the fact 
that it lacks the power to exact from the plaintiff a bond 
for his indemnity against possible loss; but to this it may 
be answered that just the same lack of power was said to 
have existed in the law courts under the old system, and 
yet as we have just seen, they were allowed in many instances 
to entertain and determine suck causes. But supposing that 
it might once have been a valid objection, we hold that an 
end has been put to it under the court system established 
by the present constitution. The power exercised by the 
court of equity, under our old system, of requiring indem- 
nities for defendants when sued upon lost instruments, had 
nothing to do with the jurisdiction of that court. It neither 
originated nor enlarged it, but was simply an exercise of a 
power which it had over all its suitors and could exert 
whenever necessary In any cuse that was brought before it. 
When, then, the constitution abolished all distinctions 
between actions at lawand suitsin equity and declared that 
there should be but one form of action to be denominated a 
“civil action,” and at the same time gave to the justices the 
exclusive jurisdiction of “ civil actions” founded on contract 
wherein the sum demanded shall not exceed two hundred 
dollars, it must have intended to confer upon them every 
power essential to a proper exercise of that jurisdiction. 
There is no clause of the constitution, neither is there any 
statute, which bestows upon the superior courts as now 
constituted the powers of the old courts of equity, any more 
than upon the justices’ courts. They are given alike to 
both, to be used within their respective spheres, and just so 
far as is necessary to the proper discharge of their several. 
fuuctions. 
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We hold, therefore, that in an action founded on a lost 
note wherein a less sum than two hundred dollars is 
demanded, the justice’s court has exactly the same inci- 
dental power to require an indemnity for the defendant 
that the superior court would have im a like action for a 
larger amount. If this be not so, then is that power con- 
ferred upon no court, for as the jurisdiction of the justice 
to the extent of its linvit is exclusive, the superior court and 
no other court can entertain any action to enforce a contract 
for less than two hundred dollars. 

To avoid a misunderstanding, we repeat, we do not under- 
stand that in this change of systems, any portion of the 
jurisdiction of a court of equity has been apportioned to the 
justice’s court, so as to enable # to try any action, bowever 
small the amount involved and ee incidentally con- 
nected with a contract which was heretofore solely cogniza- 
ble in a court of equity. And as an illustration of our 
meaning, we refer to the case of Murphy v. McNeill, 82 N. 
C., 221, in which it was held that the court of a justice of 
the peace could not entertain an action to ioreclose a mort- 
gage given to secure a debt less than two hundred dollars, 
the reason assigned being that such an action was not 
founded upon the contract merely, but upon an equity to 
have the premises sold, growing out of the relation in which 
the parties stood towards each other. So too, an action 
upon the contract of a married woman appears to us at 
present to be another fit illustration of our meaning. Inas- 
much as she is incapable of contracting a debt so as to 
subject her to a Judgment in personam, and can only contract 
so as to charge her separate property and thereby make it 
subject to a judgment in rem, it was formerly held that such 
an action was strictly cognizable in a court of equity; and 
it would seem now to be outside of the jurisdiction of a 
justice. But in the action before us now there is nothing 
to take it out of the general rule. It is founded on the con- 
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tract and is for its direct enforcement, and we hold that it 
was properly begun in a justice’s court and indeed ceuld 
mot have been properly brought elsewhere. 

No error. Judgment affirmed. 


fo 


MARY MASON v. A. J. WILSON. 
Promise to pay debt of cnother—-Statute of Frauds. 


‘A parol promise to pay the debt of another ont of property placed by 
the debtor in the hands of the promisor, who converts the same inte 
money, is net within ‘the statute of frauds. It is an original and inde- 
pendent promise founded upon a new consideration, 


<Draughanv. Bunting, 9 Ired., 10; Hall v. fobinson, 8 Ired., 56; Hicks 
v. Critcher, Phil., 853; Threadgill v. McLendon, 76 N. €C., 24; Stanley 
v. Hendricks, 13 Ired., 86, cited and approved.) 


ApreaL from a justice of the peace tried at Fall Term, 
2880, of Meckiensure Superior Court, before Seymour, J. 

The plaintiff both before the justice and in this court 
based her clalm upon the promise of the defendant Wilson 
to pay a debt due by one Green to the plaintiff. 

The facts disclosed by tne evidence on the trial were as 
follows: On the ith day ef March, 1874, the said Green 
made and delivered to plaintiff a promissory note for the 
sum of eighty dollars for money borrowed, aud shortly 
thereafter Green was charged with a crime and fled the 
county, leaving all his property in the hands of defendant 
Wilson. This property consisted among other things of a 
small stock of groceries in a storehouse in the suburbs of the 
city of Charlotte. 

The plaintiff introduced herself as a witness in her own 
behalf, and testified that on the day after the flight of Green, 
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she went to the defendant and informed hiny that Green om 
the day of his flight had come to her house and informed 
her of his intended departure, and that he had left all cf 
his property in the bands of the defendant Wilson, out of 
which her debt would be paid,as he had given Wilson 
instructions to that effect. To which Wilson replied that 
he had the property and thaé so soon as he eould:- sell it, he 
would pay her debt. That the defendant had since sold the 
property, and that she had after such sale demanded pay- 
ment which the defendant refused. 

The defendant then introduced himself as a witness and 
testified that he had received the property of Green at the 
time of his departure, which he held to secure a debt due 
himself and dented that he had. at any time promised to 
pay the plaintiff’s debt out of the proceeds of the property,. 
and that the proceeds of the property when sold, did not 
arnount to enough to pay his own debt. 

At the time the action was tried before the justice the 
note was lost, and there appears on the records of 
the justice’s court an. affidavit of the plaintiff to that. 
effect, but-on the trialin the superior court the note was 
produced, having been found inthe meantime. Before the 
jury were impaneled and again in the course of the trial, 
the defendant moved to dismiss the action for the want of 
jurisdiction in the justice to try an action upon. a4 lost note. 
The court overruled the motion and the defendant excepted. 

In the course of the trial the defendant’s counsel asked 
the court to charge the jury that the alleged promise on the 
part of the defendant not being in writing was void, and 
that there was no evidence to support the demand. of the 
plaintiff. His Honor declined to give the charge, but told 
the jury that if they believed that the defendant Wilson 
received the property from the defendant Green promising 
to pay the plaintiff’s debt out of the proceeds, and had 
thereafter verbally promised plaintiff to pay her debt in 
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¢+he manner described by her, and afterwards refused to de 
30, that plaintiff was entitled to their verdict. To this 
charge of His Honor and to his refusai to charge as 
requested, the defendant excepted. Verdict and judgment 
for plaintiff, appeal by defendaax. 


Alessrs. Platt D. Welker and Jones & Johnston, for plaintiff. 
Messrs. W. H. Batley and J. M. McCorkle, for defendant. 


AsHue, dg. The question of jurisdiction raised by the 
defendant’s exception cannot be sustained, for the action is 
mot upon the lost note (see Fisher v. Webb, ante,) but is in 
nature of assumpsit for money had and received ta the use 
of the plaintiff The defendant contends that the action 
cannot be sustained, for the reason that the promise of the 
Gefendant is to pay the debt-of Green and is within the 
statute of frauds. 

In construing this statute, (our act of 1819), it may be 
laid down as a general rule, “that a promise to answer for 
the debt, default er miscarriage of another for which that 
other remains liable, must bein writing to satisfy the statute 
of frauds; contra, when the other does not remain liable.” 
i Smith L. C., 371. But there are numerous exceptions to 
the rule. Chief Justice Kent, in the case of Leonard v. 
Vredenburgh, 8 Johns. Rep, 29, went very fully and elabor- 
ately into the discussion of the many diversified and vexed 
questions arising in the construction of this statate, and he 
divided the subject into three classes: 

1. Cases in which the promise is collateral to the princi- 
pal contract, but is made at the same time and becomes an 
essential ground of credit given tothe prineipal or direct 
creditor. 

2. Cases in which the eollateral undertaking is subse- 
quent to the creation of the debt, and was not the induce- 
sent to it, though the subsisting lability 1s the ground of 
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the promise without any distinct and unconnected induce- 
ment. 

3. A third class of cases is where the promise to pay the 
debt of another arises out of some new and original con- 
sideration of benefit or harm moving between the original 
contracting parties. 

He says the two. first classes are within the statute and the 
last is not, and the reason given why this last class does not 
come within the statute 1s because the promise is made upor 
a new and wadependent consideration, and it matters not 
whether the original debt continues to subsist or not. In 
iSmith L. C., 885, as coming under the last class, a promise 
to pay an antecedent debt in consideration of property 
placed in the hands of the promisor by the debtor, or of 
some new engagements or contracts entered into by the 
creditor, has been held not to require a writing lo give it 
validity. Olmstead v. Gouls, 18 Johns.,12. And in Wartv. 
Wait, 28 Vermont, 350, 1t is decided that a parol promise tc. 
pay the debt of another in consideration of property placed 
by the debtor in the promisor’s hands is not within the 
statute of frauds. It is an original promise and binding 
upon the promisor, and in this respect 1t is immaterial 
whether the liability of the eriginal debtor is continued or 
discharged. 

The same doctrine has been recognized and adopted by 
several decisions in this court, upon the ground that the. 
promise made and the Hability ineurred are to be regarded 
as an original and independent promise founded upon a 
new consideration and binding upon the promisor, but it 
applies only where the property bas been converted into 
money, and the money received. Draughan v. Bunting, 9 
Tred., 10; Hall v. Robinson, 8 Ired., 56; fMieks v. Criicher, 
Phil., 353; Threadgill v. McLendon, 76 N. C., 24, Stanley v. 
Hendricks, 13 Ired., 86. In the last cited case, Chief Justice 
Pearson says: “The principle is this: when, 1n considera- 
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tion of the promise to pay the debt of another, the defend- 
ant receives property and realizes the proeeeds, the promise 
is not within the mischief provided against; and the plain- 
tiff may recover on the premise or In an action for money 
had and received. for although the promise isin words te 
pay the debt of another.and the performance of it discharges 
that debt, still the consideration was not for the benefit or 
ease of the original debtor, but for a purpose entirely col- 
lateral, so as to create an original and distinct cause of action.” 

The case of Threadgill v. McLendon seems to be directly in 
point. There, the plaintiff furnished supphes to a cropper 
of the defendant upon « promise by the defendant to pay 
for the same, and afterwards took into his possession cotton 
belonging to the cropper and sufficient to pay the plaintiff’s 
account, and thereafter promised to pay the same; and it 
was held that the promise was not within the statute, and 
that defendant was liable, for the reason that the promise 
was not mace by defendant as surety for his cropper but for 
himself, because the fund out of which the debt was to be 
paid was in his hands. It was insisted in this case by de- 
fendant’s counsel, that the case did not come within the 
prineipal of Draughan v. Bunting, and other cases, because 
the cotton had not been sold; but the objection was met by 
the answer that cotton was a cash article and might be 
readily converted into money. 

Upon these authorities we hold that the promise of the 
defendant to pay the debt of Green to the plaintiff was not 
within the act of 1819, and that there is no error upon that 
point. The judgment of the superior court is therefore af- 
firmed. 

No error. Affirmed. 
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G. W. FOUSHEE Adm’r v. H. O. DURHAM and others. 
Sale of land under Decree—Confirmation of, necessary. 


Confirmation by the court of a sale of land made under its decree is nec- 
essary to divest the title out of the party applying for the order of 
sale, and to validate a deed made by its commissioner to the purchaser. 


(Brown v. Coble, 76 N. C., 391; Latta v. Vickers, 82 N. C., 501; Mebane 
y. Mebane, 80 N. C., 34, cited and approved.) 


SpeclaAL PRocEEDING to sell land for assets commenced in 
the probate court and heard on exceptions to a referee’s re- 
port, at Spring Term, 1880, of CoatHam Superior Court, be- 
fore Seymour, J. 

The heirs at law of the plaintiff’s intestate, Jarmes Ed- 
wards, appealed from the judgment of the court below. 


Mr. John Manning, for plaintiff. 
Messrs. H. A. London, Jr., and J. B. Batchelor, for defend- 


ants. 


Samiru, C.J. The plaintiff, administrator of James Ed- 
wards, finding the personal estate insufficient, applied for 
and obtained leave to sell and convert into assets ior the 
payment of debts certain real estate of his intestate which 
is described in the petition. The sale took place on July 
3rd, 1876, when the defendant, Andrew J. Riggsber, became 
the purchaser at the price of $2,242, for which sum he exe- 
cuted his bond with surety. The intestate was indebted to 
Riggsbee in the amount of $800, which with a smai! sum 
paid in money was credited on the bond. The sate was 
reported and confirmed by the court, and the administrator 
directed to make title when the residue of the purchase 
money was paid. 

Riggsbee, discovering a defect in the title of the intestate 
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to the land, upon affidavit thereof applied to the court to be 
relieved from his contract by the surrender of the bond, the 
return of the money and the surrender of the evidences of 
debt with which the partial payment had been made. Pend- 
ing the application, and to remove the grounds of com- 
plaint, a rule seems to have been made, though the record 
is silent on the subject, requiring S. W. Gattis and Lucetta 
J., his wife, (supposed to possess an estate in the premises) to 
appear and show cause why they should not be compelled 
to execute a deed of release to the purchaser, and thus per- 
fect hig title. In obedience to this rule, these parties answer 
and say that the land formerly belonged to Espie Ann 
Burnett, and at her death descended to her two infant 
daughters, Antoinette and defendant, Lucetta, subject to the 
life estate of their father, Lucien Burnett, as tenant by the 
courtesy; that the said Lucien filed a petition in the name 
of himself and his said daughters, they being then respect- 
ively of the age of seventeen and twelve years, in the court 
of equity fora sale of the land, aud that pursuant toa 
decree therein the same was sold by the clerk and master In 
November, 1846, for $200, to Isaiah Burnett, father of said 
Lucien; that on October 22d, 1547, Isaiah Burnett, for the 
consideration of $1,200, sold and conveyed the same to 
Wesley Edwards, and at his death it descended to his sister 
and brothers, one of whom is the intestate of the plaintiff; 
that Antoinette died in 1871, and defendant Lucetta is her 
only heir at law; that the records show no confirmation by 
the court of the report of sale, no order for title, and no dis- 
position of the funds, and that the said Lucien is still living. 
It was thereupon referred to James H. Headen to make 
inquiry and report the action of the court 1n the premises, 
and the validity of the intestate’s title. The report was 
accordingly made at fall term, 1879, accompanied with 
memoranda from the docket of the court, the deposition of 
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Lucien Burnett and other evidence, and the referee finds as 
follows: 

Espie Ann Burnett, to whom the land belonged, with her 
husband Lucien, contracted with Edwin P. Snipes to sell 
the land to him at the price of two dollars an acre, and 
received payment, but she died, without having executed a 
deed, in 1848, leaving the said Antoinette and Lucetta, aged 
ten and fifteen years, the former of whom has since died 
leaving her sister sole heir at law; that the said Snipes has 
sold and conveyed his estate to Wesley Edwards, a brother 
of the intestate; that at fall term, 1844, the petition was filed 
by Lucien in the name of himself and his daughters for a 
sale of the land; that a decree made directed a sale by the 
clerk and master; that he sold the land on February 12th, 
1845, and reported the sale at spring term following; that 
the report was confirmed, the purchase money paid, title 
ordered, and a deed executed November 9th, 1846, to the 
said Isaiah Burnett, conveying the lands; and that Wesiey 
Icdwards died and the plaintiff’s intestate was his heir at 
law. As the result of these facts the referee finds that the 
intestate had an estate in feein the land, and the purchaser 
will under the order of the court for a conveyance acquire 
a good and indefeasible estate therein. 

Numerous exceptions were taken to the report some of 
which were sustained and others overruled by the court. 
Upon a review of the evidence, His Honor adjudged that 
ihe sale reported by the clerk and master was never con- 
firmed, and that the contrary finding of the referee is not 
supported by the evidence. The cause was thereupon re- 
manded to the probate judge, to the end that there be a 
re-sale of the life estate of said Lucien Burnett and other 
proceedings had therein. 

As the finding of the facts by the court conclusively de- 
termines that the clerk and master’s sale was never sanc- 
tioned by the court, nor the deed subsequently executed 
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authorized, the only question of law raised by the appeal is 
as to the necessity of such confirmation to divest the estate 
out of the petitioners and give efficacy tothe deed by which 
this is attempted to be done. 

It cannot be necessary to discuss the proposition or cite 
authority in its support, that the concurrence and approval 
of the court are essential to the validity of the proceedings 
in every stage of its progress up to the final decree. While 
a former order for title may be dispensed with, when all 
that has been done is regular and in accordance with the 
orders of the court and the purchase money paid, for the 
security of which alone the title is retained, and the assent 
of the court will be presumed when the action is terminated, 
as is held in Brown v. Coble, 76 N.C. 391, and Latta v. Vick- 
ers, 82 N. C., 501, yet 1t is equally true that the court wall 
not surrender to its commissioned agent that discretion and 
the exercise of those judicial functions which the law con- 
fides to the court alone. Melane v. Mebane, 80 N. ©., 34. 

There is no error, and this will be certified. 


No error, Affirmed. 


*In the matter of ANNA MACAY and others ex parte. 


Sale of land under Decree—Actual payment of Purchase Jone, 
NECESSUTY. 


The authority eonferred on a commissioner to make a deed to land sold 
uuder decree of court retaining title until the payment of the pur- 
chase money, can only be exereised when the same is actuudly paid — 
not when it is secured by note. 

(Lord v. Merony, 79 N.€., 14; Mebane y. Mebane, 80 N.C., 34, cited ang 
approved.) 


*Ruftin, J., did not sit on the hearing of this case. 
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Morton in the cause heard at August Special Term, 1880, 
of Rowan Superior Court, before AMcekoy, J. 
_ This was a motion in the cause upon notice to T. J. and 
P. P. Merony, substantially as follows: You will take notice 
that at next term I shall move the court to require you to 
pay a note for $827.21, dated on the 22d of January, 1863, 
with interest from date, payable to Luke Blackmer, guar- 
dian of Anna Macay, and executed by Josephus W. and 
Newberry F. Hall; and on default of payment on or before 
a day to be fixed by the court, that Judgment be rendered 
against you for the sale of land (describing it,) the said note 
having been given for the purchase of said land at a sale 
made by the clerk and master under a decree rendered at 
spring term, 1857, of the court of equity for Rowan county 
in the ease of Anna Macay and others ex parte, the said note 
having never been paid, and a deed made to said Hall by 
the master in violation of the decree—the land at the time 
of sale belonging to Anna Macay, now the wife of Stephen 
EK. Lord, who joins in this motion. Signed, &c. Petition 
and answer were filed,and upon the death of said Anna, 
her husband administrator and the heirs at law were made 
parties to the preceeding, and a summons issued making 
Luke Blackmer a party defendant, who also answered the 
petition, | 

Upon the trial the jury rendered a verdict in favor of 
plaintiff, Stephen F. Lord, administrator, and from the 
judgment thereon the Meronys appealed. 


Missrs. J. S. Henderson and J. M. McCorkle, for petitioners. 
Mr. W. H. Bailey, eontra. 


Syira, C. J. When the same essential facts were before 
as, upon a former appeal from a judgment rendered in an 
independent action to charge the land sold by order of the 
eourt of eguity with the unpaid purchase meney, repre- 
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sented in an insolvent note accepted by the clerk and mas- 
terand made payable to him as guardian, he acting mm both 
capacities, the plaintiff’s equity was fully recognized, but it 

‘as held the remedy had been misconceived. Commenting 
on the case then presented, and delivering the opinion of 
the court, Bynum, J., thus speaks: 

“The Meronys can be in no better conditiongthan Hall, 
the first purchaser, for they bought as confessed in their 
answer with actual notice that the purchase money had not 
been paid by Hall, but that in lieu thereof only a guardian 
note for the money had been given. The land therefore 
remained bound for the purchase money, and this proceed- 
ing is in the nature of a proceeeding ar rem to subject that 
specific property to its payment “ ™* *. The right of 
the plaintiffs to the relief they claim is so clear that it is a 
ruatter of regret that they have resorted to the wrong juris- 
diction for redress.” Lord v. Merony, 79 N. C., 14. 

The present proceeding is by motion after notice in the 
original cause, In conformity with the suggestions there 
made, and supported by a similar statement of facts. The 
plaintiffs allege that the decree directed the retention of 
title until full payment of the purchase money, and that 
the clerk and master, after his appointment as guardian, 
accepted the note of the purchaser with the personal secu- 
rity, drawn payable to him in his latter capacity, and there- 
upon executed a deed undertaking to convey the premises 
to Hall, and that of these facts the defendants had notice. 

The defendants in their explanatory answer say that the 
clerk and master in this transaction “treated the purchase 
money as paid to himself as commissioner, and then lent to 
the purchaser, Hall, in the capacity of said Blackmer as 
guardian,” and that thus “the purchase money so due was 
in fact and legal intendment paid.” They further say in 
reply to the charge of notice, that their information was to 
the effect that Blackmer as guardian agreed to lend to Hall 
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the amount due him as clerk and master, and that ‘instead 
of going through the formality of receiving the actual cash 
with one hand and lending it with the other, Blackmer 
receipted the bid of the purchaser, Hall, contemporaneously 
taking from kim as on an actual tradition of money, a 
guardian note for the amount well secured.” 

These unequivocal admissions, notwithstanding the labored 
effort to assimilate the transaction to a case of actual pay 
ment within the requirements of the order of the court, 
would seem to entitle the plaintiffs to immediate judgment, 
yet His Honor prepared and submitted a single issue to the 
jury: “Was the purchase money for the sale of the land in 
controversy paid by Hall ?” 

The defendants tendered twe additional issues, one before 
and the other after the hearing of the evidence. 

1. Was the note settled in full by Hall with the commis- 
sioner ? 

2. Did the defendants purchase for value and without 
notice of the equity of Anna Macay? 

These were properly refused by the court, the first as 
being included in the issue that was submitted, and the 
other for the reason assigned that the fact of notice of the 
non-payment is not controverted in the answer. 

In his examination before the jury upon the matter, 
Blackmer thus testifies: “Dr. Hall offered to pay me in 
Confederate currency for his purchase; I refused to take it. 
He asked me if I would take his brother, Newberry F. Hall, 
as surety on a guardian note, payable to me as guardian of 
Anna Macay. I agreed to do so. The note was amply 
good. I took the note in January, 1863; I can’t say I took 
it as a loan of money, for J did not loan Dr. Hall any 
money. I considered and treated the note asa payment 
for the land.” 

Under the instructions of the court that there was no 
evidence of actual payment of money and that the giving 
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of the note was nota payment in accordance with the decree 
until the note itself was paid, the jury responded to the 
issue in the negative. 

While the facts upon which the plaintiffs’ equity rests 
are not controverted in the answer and do not call for the 
intervention of a jury, the appellant cannot complain of 
the order of the court in submitting to them the question 
of payment and the opportunity of proving it, nor of the 
instructions of the court as to its force aud effect in deter: 
mining the verdict. The equity itself to charge the land 
is so fully and clearly established by the opinion in’ the 
former appeal under the same circumstances, as to render a 
further discussion needless. 

The authority conferred to make title could only be exer. 
cised when the purchase money was paid, not secured as 
attempted here; and the defendants admit that they had 
information of what had been done. 

he plaintiffs are entitled to have a resale of the land for 
the payment of the debt, under the directions of the court 
according to the suggestions in JAdebane v. Mebane, 80 N. C., 
34, and in other cases. There is no error and this will be 
certified for fucther proceedings in the court below. 

No error. Affirmed. 
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“In the matter of ANNA MACAY and others ex parte. 
s 
Witness— Tax Sale, what estate passes—Notice, on whom to be 
served—sScale, 


1. Under the act of 1879, ch. 183, a party to a suit on a bond executed 


” 


*Ruftin, J., did not sit on the hearing of this case. 
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prior to the first day of August, 1868, is not a competent witness to 
prove its payment. And objection to such witness testifying may be 
taken after he is sworn in chief and when the incompetency first 
appears, a voire dire not being necessary. 

. Nor in such a case is the deposition of a witness (now deceased and if 
living would be incompetent) which was read before the passage of the 
act of 1879, upon a former trial, admissible under said act. 
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. Where one is lef, into possession of Jand under a ecentraet of purchase 
and fails to pay the tax upon it and the sheriff sells to secure the same, 
his deed to the purchaser passes only such estate as the vendee (or 
mortgagor) has. To affect the interest of the owner of the legal estate 
in such case, notice of the tax sale must be served upon him. 


4. A note executed in 1863 for the purchase money of Jand sold in 1859, 
and bearing interest from the day of sale, is not subject to the legisia- 
tive scale of depreciation of confederate currency. 

(Cannon v. Morris, 81 N. C., 1389; Tabor v. Ward, 83 N.C., 291; Meroney 
y. Avery, G4N.C., 312; Whitehurst v. Gaskill, 69 N. C., 499; Boykin 
v, Barnes, 76 N. C., 8183 Mebane vy. Mebane, 80 N. C., 34, cited and 


approved.) 


Morton in the cause heard at August Special Term, 1880, 
of Rowan Superior Court, before McKoy, J. ° 

There was judgment for petitioners, from which the 
Beards appealed. See preceding case. 


Messrs. J. S. Henderson and J. M. McCorkle, for petitioners, 
Mr. W. H. Bailey, contra. 


Surrn, C.J. The present proceeding commenced by mo- 
tion in the cause, like that in the Merony case at the present 
term, seeks to subject to the payment of the purchase money 
another tract bought at the same sale by one Margaretta L. 
Beard from the clerk and master, Luke Blackmer, and for 
which she executed her bond payable to him as guardian of 
Anna Macay. During the progress of the cause the said 
Anna who had intermarried with Stephen I. Lord, a co- 
plaintiff, died intestate and her said husband (who admin- 
istered on her estate} and her heirs at law were made par- 
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ties plaintiff. The said Margaretta also died intestate and 
the defendants are her administrator and heirs at law, two 
‘of whom are infants and represented by their guardian. 

The defence set up is: Ist. That the note has been paid 
‘and a deed conveying the iand to the ancestor of the de- 
fendants executed by the clerk and master pursuant to the 
‘decree, and lost before registration. Yd. That the defend- 
ant, Julia M. Beard, kas acquired the title to part ofthe land 
by purchasing ata sheriff's sale for taxes and his deed te 
her. Twoissues were accordingly submitted to the jury 
which with their findings are as follews: 

1. Has the note for the purchase money as described in 
the complaint, been paid? Answer. It has not been paid. 

2. Is Julia M. Beard the owner of and entitled to the pos- 
session of nine acres of Jand described in the complaint, by 
reason ef purchase under sale for taxes? Answer. She ac- 
quired the title of Margaretta L. Beard by the purchase un- 
‘der sale for taxes. 

The exceptions are to the ruling out of certain evidence 
offered by the defendants, and to the instructions of the 
court as te the title vested in the defendant, Julia M., by the 
sale for taxes and the sheriff’s deed. 

I. The defendants offered the said Julia M.,-as-a witness 
upon the first issue and she was duly sworn without objec- 
tion. They then proposed to prove the payment of the note 
to the guardian by the said Margaretta previous to the ae- 
tion. On objection ef the plaintiffs the court declared the 
Witness incompetent and ruled out the testimony. The wit- 
ness, though not disabled by C. C. P., § 548, from testifying te 
what occurred in the lifetime of said Margaretta between 
herself and the guardian still living, since it 1s not a trans- 
action or communication between such witness anda per- 
son at the time of such examinatien deceased, insane or lu- 
natic, as a witness against a party then prosecuting or de- 
fending the action as exccutor, adnainistrator, heir af law, 
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&e., is clearly excluded from giving the proposed evidence 
by the proviso annexed by the act of 1879, ch. 183. This 
amendment declares that no party to a suit founded on a 
judgment rendered, or nete under seal for the payment of 
money, or conditioned to pay money, executed previous to 
August 1st, 1868, shall be a competent witness, but the rules 
of evidence in force at the rendition of the judgment or ex- 
ecution of the note shall apply to the suit. The bond now 
to be enforced was given in 1868, and is within the terms of 
the enactment. We have had occasion heretofore to con- 
strue this proviso and will simply refer to the cases of Can- 
non Vv. Morris, 81, N. C., 189, and Taber v. Ward, 83 N. C., 
Zo; 

It has been argued that the objection to the competency 
of the witness should have been taken on “ voire dire,’ and 
herself examined before she was sworn in chief. This 
seems to have been the former practice, but as remarked by 
Mr. GREENLEAF, the objection is now usually taken after 
one is sworn in chief. 1 Greenl. Ev., $421. “This peculiar 
form of oath,” observes a recent writer of high authority, “is 
now however seldom administered, and the facts on which 
the objection rests, if not admitted by the opposite side, are 
elicited by questions put to the witness after being sworn 
in chief.” 2 Tay. Evi, $1257. When the witness proceeds 
to give in his evidence, the objection may be deemed waived 
and yet when the incompetency first appears after testi- 
mony has been given in and the exception 1s promptly 
taken, it will usually be stricken out. Meroney v. Avery, G4 
N.C, 3812. Alluding to numerous citations of counsel in 
support of the practice, Lonp ALVANLEY says: “I can add 
the testimony of my own experience which has been of 
more than forty vears, that whenever a witness was discov- 
ered to be incompetent the judge always strikes the evidence 
which he had given from his notes.” Jacob v. Layborn, 11 
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10 Pick «202. 

Il. The defendants introduced also to prove payment of 
the note, the deposition of said Margaretta taken, passed on 
and ordered to be readin the former action between the 
same original parties, which was dismissed (Lord vy. Beard, 
79 N. C., 5,) because improperly commenced. This on objec- 
tion was also excluded from the jury. If the witness were 
living and remained a sole defendant, she could not be 
examined viva voce under the inhibitions of the act of 1879. 
Nor would it be permitted to be read or taken de bene esse. 
No party or person interested in the results of a suit could 
testify under the law in force when the contract was entered 
into, and the disability in the limited cases to which it is 
applicable is perpetuated by the statute. Wesee no grounds 
upon which the admissibility of the deposition can be 
defended, and not the oral testimony of a witness under 
similar circumstances. Thatit was read on a former trial 
when the act was not in force is no reason for admitting it 
now when it is prohibited by the law. 

Ill. The title set up by the defendant, Julia M., to a part 
of the premises under the sale for taxes. The intestate 
Margaretta was let into possession after her contract of pur- 
chase, and failed to pay her taxes for the years 1875 and 
1876. The sheriff upon her defaulé levied on the land, 
returned his levy to the clerk’s office, gave her notice of the 
sale, and at the court house door on the Cth day of August, 
1877, sold “the right, title and interest of the said Marga- 
retta L. Beard ” to the said Julia M, for the amount of the 
taxes and expenses, she “taking the smallest part of the 
premises,” and gave her a deed for the nine acres claimed. 
The court was of opinion that the effect of these proceedings 
was to vest in Julia M, only such title as was vested in 
Margsrretta, and no notice being giyen to S. I. Lord and 
wife, the estate acquired was still liable for the purchase. 
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money, and so charged the jury. We assent to the conclu- 
sion of His Honor that the plaintiff ’s redress tpon the land 
has not been disturbed by the tax sale and the substitution 
of the purchaser thereat to the estate of her ancestor. Aside 
from the enquiry whether the requirements of the statute 
have been strictly observed, and the sale effectual as to the 
delinquent tax-payer, it is plain her interests alone in the 
property have been transmitted to the purchaser. The 
statute throughout speaks only of the party who owes and 
is In default in paying the tax. ‘The sheriff is directed to 
“levy on the lands of the delinquent.” Act 1876-77, ch. 
155, § 29, par. 3. The effect given to the deed which must 
be registered in six months is to “ convey to the grantee all the 
estate in the quantity of land which the said purchaser bid, which 
the delinquent, his agent or attorney had, at the time of the sale 
for taxes,” § 33. The sheriff seems to have acted in full 
recognition of these provisions of the law directed against 
the delinquent. No notice was given to the owner of the 
legal estate and this is essential to the validity of the 
proceeding and to the impairment of her rights. In 
Whitehurst v. Gaskill, 69 N. C., 449, the notice was served 
upon the mortgagor and it was held to be insufficient. 
Reaves, J., declaring that the mortgagee is the legal owner 
of the land and has a substantial interest in it and is the 
person entitled to the notice, and for want of it the estate 
of the mortgagee was not affected by the sale. 

IV. The defendants also insist upon the application of 
the scale as of the date of the bond. The sale was in 189, 
and the debt for the purchase money then contracted, The 
note itself, though dated and executed in 1863, bears inter- 
est from the day of sale, and thus recognizes the obligation 
as a subsisting one, from that date. The case is not in 
principle distinguishable from Boyhin vy. Barnes, 70 N. C,, 
318, and is governed by that decision. There, the defend- 
ant under an agreement with one Eure took up a note of 
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the latter executed in September, 1860, and substituted his 
own for the same amount antedated to correspond in August, 
1868. The latter note was held not subject to the scale, the 
statutory presumption being repeiled. The relation of the 
note to the date of the contract which it undertakes to com- 
ply with, is as obviously within the contemplation of the 
parties to it in the one case asin the cther, and the same 
considerations exist to exempt this from the operation of 
tbe scale. 

The exeeptions of the defendant must therefore be over- 
ruled and a decree for a sale entered in accordance with the 
practice In such cases as pointed out in Mebane v. Mebane, 
SO N.C. 34, and against the administrator of Margaretta 
for Lhe amount due by his intestate. Let this be certified 
that further proceedings may be had in the court below. 

No error. Affirmed. 


. J. GREEN and others v. W. A. & G. W. BARBEE, Admr’s, and 
others. 


Confederate currency —Scale— Commissions— Practice. 


ft. An administrator ts not Hable for claims made worthless by the results 
of the war, where he shows thet the exigencies of the estate did not 
require their colleetion during the war and that he has made diligent 
efforts to collect the same since its close. The scaling process in the 
settlement of this estate is eanfined to the several balances due to and 
from: the administrator. 

2. Conmissions allowed perzonal representatives will not be reduced by 
this court unless the amount is excessive, 

4. This court will not disturb the conclusion reached alike by the probate 
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and snperior court as to the preponderance of proof relating to a mat- 
ter about which there is conflicting evidence, 

(Currie vy. McNeill, 83 N. C., 176; Shepard vy, Parker, 13 Ived., 108; Pey- 
ton v. Smith, 2 Dev. & Bat. Ey., 825; Spruit? v. Cannon, f0., 400; HWat- 
ton vy. Avery, 1b., 405, cited and approved.) 


Petition for account and settlement heard on exception 
to referee’s report at Spring Term, 1880, of CoaTtHaM Supe- 
rior Court, before Seymour, J. 

The plaintiffs appealed from the judgment below. 


Mr. J. H. Headen, for plaintiffs. 
Messrs. J. ME Moring and John Manning, for defendants. 


SmitH, C.J. The plaintiffs’ appeal is from the ralings 
of the court upon four (numbered respectively 6, 9, 11 and 
12) of their numerous exceptions to the account taken before 
the probate judge of the administration of the estate of 
Christopher Barbee by the defendants W. A. Barbee and 
G. W. Barbee, his administrators. hese we proceed to con- 
sider : 

Exe 6. The plaintiffs object that the administrators are 
not charged with certain notes and judgments, numbered 
from 48 to 57 inclusive, alleged to be lost by their negligence. 
We have recently declared that a fiduciary was not bound 
to collect a well secured debt in his hands during the war 
when confederate money was the oniy currency in use, and 
this could not be advantageously used or invested, and the 
exigencies of the trust estate did not require the collection, 
and he is not responsible for their loss where the debtors 
have been rendered insolvent by the results of the war and 
he will not be held responsible if he shows such insolvency, 
or that he has made diligent efforts to collect since its close 
and they have been fruitless. Currie v. McNeill, 8 N.C., 176. 

The testimony of the defendant, W. A. Barbee, is to the 
effect that these notes and judgments were solvent at the 
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commencement of the war and became insolvent at its close. 
Several of the claims were put in the hands of the plaintiff, 
C. J. Green, a constable for collection, and mo money was 
made except the one fifth paid on No. 54. The testimony 
of the plaintiff, Green, is that Nos, 48, 49, 52, 58, 54, 50, o6 
and 87 could have been collected in 1861 and i862, bet he 
dees not say that they could have been collected after the 
close of the wax. We therefore concur with the court in 
holding that the administrators are not personally liable for 
the loss of these claims and in overruling the exception by 
which they are covered. 

Exe.9. This exception is to the charge against the several 
distribuiees for 8500 paid to each on December 25d, 1860, 
for that, the evidence shows that nothing was paid in fact 
for which the receipts were given. The witness, W. A. 
Barbce, on his examination states that he collected a a 
sum in deposit in the bank of North Carolina ($38,827.17) 

which with 8669 In the possession of the intest ate at iis 
death (of which latter sum between $200 and 8500 was in 
gold and silver) he ased in paying to each distributee $50), 
and that this distribution was made at the date ofthe receipts 
and before their execution. C.J. Green testifies that the 
receipts were written by lim at the request of the adimuinis- 
trator and in anticipation of his receiving the money, but 
that he failed to get it and according to his recollection, the 
leaves of the book on which they were written were torn 
out. That he received no money, and if money was then 
paid to the ne he did not observe it; that he wrote the 
reccipt for $1,090 also at the request of the administrator, 
and this as he understood covered all antecedent payments. 
Simpson Barbee, defendant, introduced by the plaintiff and 
examined, stated that he had no recollection of receiving 
the 8500, but did receive about that datesome paper money, 
gold and silver, less than $1060 in amount, but gave no receipt 
for it. The memory of these witnesses appeared upon their 
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cress-examination very much at fault in regard to specific 
facts, and the former as to conflicting statements about 
which he was interregated relating to these transactions. 

The administrator, G. W. Barbee (who commuilted the 
management of the administration to his brother mostly): 
testifies that the $500 was paid to each distributee, accord- 
ing to their several receipts, and that he himself had $500; 
that the two went twice to Raleigh to get the deposit money 
and failing they went again about two weeks later and col- 
lected it. W.A. Barbee explains his failure to withdraw the. 
intestate’s bank deposit on his first visit because he did not 
earry with him proof of the grant of letters of administra- 
tion, and positively declares that all were present together 
when the money was distributed for the separate shares of 
which a receipt was taken from each. In this conflict of 
evidence we are not disposed to disturb the conclusions 
reached alike by the probate judge and His Honor as to the 
preponderance of the proof and we sustain the ruling of 
His Honor. | 

Exe. 11. This relates to the allowance of commissions at 
the rate of five per cent. on the total amount of receipts and 
expenditures which it ts claimed are excessive. This allow- 
ance 1s on moneys received, $24,738, and expended $2.234, 
the commissions on beth sums. being $1,848.60. The com- 
pensation allowed the personal representative for his ser 
vices, within the limit of five per cent. on both sides of his. 
acceunt rests in the sound discretion of the tribunal called 
to pass on the question, and, while reviewable on appeal to. 
this court, is involved in the determination of the cause,. 
(Shepard v. Parker, 13 Tred., 108,) yet the court will not dis- 
turb the allowance of the probate judge, sustained in the 
superior court, unless manifestly excessive. In the former 
practice, the court of equity would not as a general rule. 
depart from the rule of compensation fixed by the master, 
and where it had been determined in the county court, 
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would follow that as the safer guide. Peyton v. Smith, 2 
D. & B. Eq., 325; Spruill v. Cannon, 1b. 400; Walton v. Avery, 
Ib. 405. The exception must be overruled. 

Exe. 12. The plaintiffs object to the finding of fact that 
the administrators collected and paid out, in eonfederate 
currency at its nominal value and in like manner the resi- 
due to the distributees, and that as a matter of law the scale 
was not applicable. His Honor overruled the exception but 
adjudged that the balance due from the distributees to the 
administrator on account of over-payment, and from the 
latter to such. as have not received their full shares, as ap- 
pears from the report, be reduced by applying the scale of 
the date of the last distribution, except so far as concerns 
the distributee, Bartlett Barbee, as to whom and whose in- 
terests a different disposition was made in the same judg- 
ment. We discover in examining the evidence transmitted 
no sufficient grounds of objection to the finding by the pro- 
bate judge that the funds collected were paid out, and con- 
sequently the application of the scale to the several items 
was not called for as suggested in the case of Curre v. Mc- 
Weill, supra, and in our opinion the scaling process was 
properly confined to the’ several balances due to and from 
the administrators. 

The transcript contains an obvious error in the report of 
the probate judge which fixes the value of the several dis- 
tributive shares, in the apportionment, at $5,658.53 instead 
of $2,658.52, which is really one-ninth of the amount 
$23,926.80 to be distributed. 

The error of $1,000 does not however enter into the com- 
putations by which the several balances are ascertained, 
and these are correct. We advert to this to prevent any 
mistake in the further reference necessary to reform the ac 
count in accordance with the rulings of this court. It will 
be referred to the clerk of this court ta make the necessary 
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cause is retained until such report is made. 
Per CURIAM. Judgment accordingly. 


A. J. DUKE v. JOSEPH EH. WILLIAMS and others. 
Confederate Currency — Hvidence. 


4, Evidence as to the currency intended by the parties toa note exe- 
cuted in January, 1863, for land, that a proposition was made to seli 
the same for $1,000 in confederate money which was declined, the 
party (deelining) at the time expressing the opinion that it was worth 
$600 in good money, is competent to confirm the statutory presump- 
tion arising upon the face of the note as to the kind of money in which 
it was solvable. 


in 


. Where no particular species of money is designated in such note. and 
sundry credits are endorsed thereon (patd in national eurreney in 
1867-1870), the debt and the partial payments should alike be reduced 
to a specie basis in order to an adjustment ef the elaim. 

i Brown v. Foust, 64 N, C., 6723; Hall v. Craig, 65 N.C., 513; Wimbish vy. 
Miller, 72 N.C., 523; Walkup v. Houston, 65 N. C., 551, cited and 

‘approved ) 


Crvit Action tried at Fail Term, 1879, of GarTes Supe- 
rior Court, before Gudger, J. 
There was judgment fer plaintiff and the defendants 


appealed. 


Messrs. Giihkam & Gatling, for plaintiff. 
Messrs. Pruden & Shaw, for defendants. 


Smitu, C. J. The plaintiff en January ist, 1863, par- 
ehased from John L Williams the land mentioned in his 
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complaint at the price of twelve hundred dollars, of whica 
sum he paid $328 in confederate currency and executed his 
note under seal for $872 the residue and received title. 
John L. Williams died soon after intestate and the defend- 
ant Henry C. Williams became his administrator. . 

On the 6th day of October, 1866, the plaintiff conveyed 
the land to Henry C. in trust to secure the said note, describ- 
ing it, and with a power of sale in the trustee. Sundry 
payments were thereafter made in national currency and 
endorsed on the note as follows: On January Ist, 1867, 
$200; January Ist, 1869, $50; and on January Ist, 1870, 
$150. 

In December, 1876, after advertisement the land was sold 
by the trustee, according to the provisions of his deed and 
bid off at $705 by the defendant Hardy C. Williams, who, 
as receiver for the intestate’s infant children, then held the 
note, and transferred his bid to the defendant Joseph H. 
Williams, also a son of the intestate, who, after deducting 
his own share, paid over the remaining proceeds of sale in 
cash to the trustee and took his deed conveying the title. 
The material facts brought in controversy by the pleadings 
were submitted in a series of issues to the jury whose find- 
ing in substance is: 

1. The note executed by the plaintiff is solvable in con- 
federate currency. 

9. Neither Hardy C., who bid off the land, nor Joseph 
H., his assignee, was induced to buy the land by the conduct 
of the plaintiff, and both had notice of the plaintiff’s claims 
when it was sold. 

&. The plaintiff after the trustee’s sale did rent the land 
from Joseph H. to whom it had been conveyed. 

During the trial of the issue as to the currency intended 
by the parties in the execution of the plaintiff’s note and 
to sustain a witness who had testified that he made the 
original contract of purchase with the intestate for confed- 
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erate money and allowed the plaintiff to assume his place 
in the contract, another witness wasallowed, after objection, 
to prove that he proposed to sell the Jand to his father for 
81000 payable in confederate money and the latter declined 
to give his bond for that sum, butat the same time expressed 
an opinion that the property was then worth $600 in good 
money. This is the first exception. We think the evidence 
was competent to confirm the statutory presumption arising 
upon the face of the note and to repel the evidence offered 
in rebuttal. | 

The court was asked to give the following instructions to 
the jury: | 

1. ‘When a sale is publicly made and a third person is 
present who knows his title, fails to make it known, he shall 
not afterwards be permitted to set up his title against the 
purchaser at such sale for value and without notice.” 

2. “The purpose to deceive 1s presumed when one’s con- 
duct is such as to mislead a reasonable man, on the princi- 
ple that between two Innocent persons the loss must fall on 
him who causes it.” These may or may not be correct ab- 
stract propositions of law, but the court properly declined 
to give them to the jury for the reasons set outin the record, 
that the issues before the jury involve facts only to which 
the law would be applied if necessary on the finding, and 
which were entirely out of the controversy and inanplica- 
ble by the finding that there was no such conduct on the 
part of the plaintiff as the instructions pre-supposed and 
the purchasers were fully cognizant of the plaintiff’s claims. 

The court adjudges that the endorsed payments extin- 
guished the indebtedness due on the plaintiff’s note when 
reduced according to the legislative scale to its equivalent 
in gold before the sale took place, and the trusts being thus 
discharged the trustee had no authority to seil and his deed 
Was inoperative to pass the title,and that the plaintiff 
recover possession and damages as rents for the time the 
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possession was withheld. The correctness of this ruling is 
presented by the defendant’s appeal. 

When partial payments, though made in depreciated cur- 
rency, are endorsed for their nominal amount on a bond 
executed when there was no such curreney and which js 
payable in good money, their effect isto extinguish the debt 
pro tanto because as was remarked by Serie, J., “they have 
been accepted by the plaintiffs and amount to a discharge 
to the extent of their nominal values.” Brown v. Foust, 64 
N. C., 672; Hall v. Craig, 65 N.C. 51; Wimbish v. Miller, 72 
N. C., 523. Ifthe bond be drawn payable in specie and the 
endorsed payments are in currency, they operate in reducing 
the indebtedness only to the value of such credits reduced 
to coin at their respective dates. This also rests upon the 
presumed intent of the parties. Walkup v. Houston, 65 N. 
C., 501. : 

First. If the reverse of the rule declared in the case first 
cited be correct and the rule thus made universal, that where 
no particular species of money 1s designated in the body of 
the note to be paid, and the same is true of the endorsed 
credits, it is to be assumed that the latter were intended to 
extinguish an equal amount of the debt due without refer- 
ence to the kind and value of the money thus applied, or of 
the indebtedness to which itis applied. In this aspect of 
the matter the payments are but little in excess of the ac- 
cruing interest due at the time of the sale, and if the resi- 
due of the principal be then scaled, the proceeds of the sale 
of the land will discharge the debt and leavea considerable 
sum to be paid over to the plaintiff. 

Second. If, however, the confederate currency intended 
in the contract and the national currency used in the par- 
tial payments be alike reduced to their equivalent in gold 
at the respective dates of each, and an estimate be made 
upon the basis of one currency for all, the result may be 
(we cannot say how it is, since we do. not know the specie 
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value of national currency when the credits were put on the 
note) that there was still a subsisting indebtedness in De- 
eember, 1876, when the trustee made his sale. 

Third. If the debt is reduced to specie and the payments 
are admitted at their nominal amount, the conclusions of 
His Honor are correct, that no indebtedness existed when 
the land was sold and the trustee ought not to have sold. 

()f these three modes of adjustment, we think that most 
equitable and in consonance with the past adjudications of 
the court which proposes to reduce to a specie basis alike 
the debt itself and the successive payments thereof, as sug- 
gested in the second method of computation. As the judg- 
ment must have been rendered upon the basis of the third 
method of settlement, and this is in our opinion erroneous, 
it must be reversed, and the cause remanded to be proceeded 
with according to this opinion; and if it shall turn out that 
the sale was warranted, so that if the specific relief asked 
cannot be obtained in the present form of the action, appli- 
cation may be made for such amendment as will enable the 
court to grant such relief as the plaintiff may be entitled to. 

Error. Reversed. 


JAMES K. MELVIN, Adm'r, v. CHARLES H. STEVENS, Adm’r. 


Evidence—Confederate Currency— Presumption. 

1, While it may be that evidence that confederate money was the only 
currency generally in circulation in a given locality at the time of a 
certain payment may not be sufficient in itself to establish a payment 
in such currency, yet, it is clearly admissible to corroborate other evi- 
dence tending to the same end. 

9, There is no presumption that a receipt for a certain number of dollars 
given in this state by a clerk and master in equity, in the course of his 
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official duty, during the war, was meant to acknowledge the payment 
of that sum in gold orsilver. If there is any presumption at all, it is 
the reverse of this. 

rUtley v. Young, 68 N.C., 387; Himerson v. Mallett, Phil. Eq., 234; At- 
kinsy. Mooney, Phil. Law, 31, cited and approred.,) 


Civin Action tried at Fall Term, 1889, of Bladen Superior 
Court, before Avery, J. 

The action was brought by the plaintiff to recover of the 
defendant administrator eum test. annex. of George W. Mel- 
vin and his surety, Duncan Cromartie, upon his adminis- 
tration bond, the amount of a decree which the plaintiff as 
administrator of Angus McLelland had recovered against 
the defendant administrator in the court of equity of Bladen 
eounty. The defendant relied upon the plea of payment, 
and only one issue involving that question was submitted 
to the jury. 

The defendant introduced Dr. Lewis asa witness who tes- 
tified that the signature of D. Lewis, clerk and master of 
said court of equity, to a receipt put in evidence and dated 
the 2d of February, 1864, was the handwriting of said D. 
Lewis, who was the father of the witness. This receipt was 
for one hundred and sixty-three dollars and five cents in 
full of the judgment or decree. Phe witness testified on 
cross-examination that he had no recollection of the partic- 
ular transaction and did not distinetly recollect when pay- 
ment was made to his father, but he felt satisfied the pay- 
ment was not made in gold or silver because the entry of 
the payment on the book or docket was in his, witness’, 
handwriting, and he generally knew when his father re- 
ceived money and took charge of it for him; and that his 
father did not to his knowledge receive any payments as 
clerk and master in gold or silver, and for the reasons given 
he was satisfied that the payment was not made in gold or 
silver, and that confederate money was the currency gene- 
rally used in the year 1864, 
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R. A. Lytle was then introduced as a witness for plaintiff, 
and it was proposed to prove by him that confederate cur- 
rency was the currency generally circulating at the time of 
the payment in 1864, and that the same was the only cur- 
reney in circulation at the date of the receipt of February 
2d,1864. The defendant's counsel objected and the objection 
was sustained, and plaintiff excepted. 

The plaintiff admitted that the payment to H. H. Robin- 
son (clerk and master in 1861) of seventy-five dollars and 
sixty-six cents, the costs in the suit in equity when the said de 
eree was rendered, was a valid payment, and that the re- 
ceipt dated February 2d, 1864, was signed by D. Lewis, clerk 
and master. 

Under the ruling of the court (which is set out in the 
opinion here) the jury found the issue submitted to them in 
favor of the defendant, Judgment, appeal by plaintiff. 


Mr. R. H, Lyon, for plaintiff. 
Mr. D. J. Devane, for defendant. 


AsHE, J. His Honor in. the court below held that the 
receipt having been admitted to have been executed by the 
clerk and master, the presumption of law would be that the 
payment was made in good money, and while the plaintiff 
had the right to offer competent evidence to show that in 
fact the said payment was made in confederate money, proof 
that confederate currency was the currency generally cireu- 
lating at the time, would not tend to show that the partic- 
ular payment in question was made in confederate money. 
But assuming that there was such a presumption of law, it 
was a presumption that might be rebutted by proof, and to 
that end all competent evidence of facts and circumstances 
tending to that result should have been allowed to go to the 
jury to be considered by them in determining whether the 
presumption had been rebutted. 
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We hold that the excluded evidence that confederate 
money was the currency generally in circulation at the time 
of payment, and that it was the only currency in circulation 
at that time, was competent and should have been submitted 
to the jury to be considered by them in connection with the 
testimony of Dr. Lewis, which was received without objec- 
tion, and which would have been very much strengthened 
by the admission of the rejected proof. We concede that 
the fact of confederate money being generally in circulation 
would nave been, by itself, a very slight circumstance tend- 
ing to prove the character of the currency in which the 
decree was paid, but assuredly, the fact that confederate 
money was the only currency in circulation would tend to 
establish that fact, and yet it was excluded by the judge, 
but upon what principal we do not understand. 

Tn the case of Phorington v. Smith, 8 Otto, 1, (U.S. Rep.) 
which was an action brought on a promissory note given 
at Montgomery, Alabama, for ten thousand dollars, dated 
November 28th, 1864, the question arose as to what was the 
the meaning of the word dollar in that contraet—whether 
confederate treasury notes, or gold and silver, or United 
States treasury notes—and evidence was admitted to show 
that no gold or silver coin, nor notes of the United States 
were in use in that state, and that the only currency in 
ordinary use in which current daily business could be at all 
carried on, were treasury notes of the Confederate States; 
and the Chief Justice who delivered the opinion of the 
court, said: “Weare clearly of opinion that such evidence 
must be received in respect to such contracts in order that 
justice may be done between the parties.” And in this state, 
in several cases, where it was a question whether payments 
in confederate money were good, it has been held to be com- 
petent toe prove that confederate currency, about the time 
and in communities where such payments were made, was 
received ‘by prudent men in- discharge of debts due thein. 

6 
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Utley v. Young, 68 N. C., 887; Emerson v. Mallett, Phil. Eq., 
234; Atkins vy. Mooney, Phil. Law, 51. If the evidence 
admitted in these cited cases was conrpetent, we cannot see’ 
why upon the sate principle that offered and rejected in 
our case was not also competent. Holding, then, that the 
evidence was competent, it must follow that the proposition 
laid down by His Honor as to the presumption of law can- 
not be sustained. Hf there is any presumption at all, it 
must be the reverse of that stated by him, for aside from 
the evidence adduced im any case on this subject, the court 
cannot shut their eyes to the condition of the country and 
the state of its finances during the latter days of the war. 
4t was a notorious fact that the only currency used in the 
common transactions of bustness was confederate treasury 
notes, and whenever any other currency was used, it was a 
noted exception entirely too rare, too Infrequent, upon which 
to found any such presumption as that assumed by His 
Honor. 

We hold, therefore, that there wag error in the ruling of 
the court below in rejecting the offered proof, and that a 
venire de novo should be awarded. Let this be certified, &c. 

Error. Venire de novo. 


R.B. & J. B. BRICKELL, Exv’s, v. CATHARINE BELL and others. 
Confederate Currency~—Scale—Jurisdiction— Trial. 


1. A bond executed in February, 1865, ‘for two hundred and forty-five 
dollars in current funds,’ nothing appearing to the contrary, is pre- 
sumed to be payable in confederate money, and is subject to the legis- 
lation scale of depreciation. 


2, The superior court has jurisdiction of an action upon such bond, the 
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sum demanded (meaning the principal) being in excess of two hundred 
dollars. But itwas error in the court, on overruling a demurrer to the 
jurisdiction, to proceed to judgment without the intervention of a jury. 

{Palmer v. Love, 75 N. C., 163; Hithard v. Moore, 65 N. C., 540; Howard 
v. Beatty, 64 N. C., 559; Davis y. Glenn, 72 N. C., 519; McKesson v. 
Jones, 66 N. C., 258; Chapman v. Wacaser, 64 N. C., 5323 Hedgecock 
v. Davis, 64, N.C., 650; Dalton v. Webster, 82 N.C., 279; Derr v. 
Stubbs, 83 N.-C., 539, cited and approved.) 


Civin Acrion heard on complaint and demurrer at No- 
vember Special Term, 1880, of Hatirax Superior Court, 
before Graves, J. 

This action was brought in the superior court to recover 
the amount due upon the following bond: On demand the 
first of January, 1876, we, or either of us promise to pay to 
John Whitfield or order two hundred and forty-five dollars 
in current funds. Dated February 18th, 1865. Before the 
suit was commenced, the bond was assigned to plaintiffs’ 
testator for value. The defendants demurred to the com- 
plaint upon the ground that it appeared on its face the 
court had no jurisdiction of the subject of the action, in 
that the amount claimed was under two hundred dollars, 
and upon the hearing it was adjudged that the demurrer 
be overruled and the plaintiffs recover of defendants the 
‘sum of four hundred and sixty-three dollars and thirty-one 
cents, from which judgment the defendants appealed. 


Mr. Thomas N. HiH, for plaintiffs. 
Messrs. Kitchin & Dunn, for defendants, 


Asuz, J. The questions presented for our consideration 
Sy the appeal are: 

1. Was the bond sued on subject to the scale? 

2. If it was, did the superior court have jurisdiction? — 

By the ordinance of the convention of 1868, all executory 
contracts solvable in money, whether under seal or not, 
made after the depreciation of said currency, before the first 
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day of May, 1865, and yet unfulfilled (except official bonds: 
and personal bonds payable to the state) shall be deemed to 
have been made with the understanding that they were 
solyable in money of the value of said currency, subject 
nevertheless to evidence of a different intent of the parties 
to the contract; and by the act of 1866, ch. 44, §1, it is pro- 

vided that the scale shali be construed to appty to debts 
herein mentioned, at the date of contracting the same, and 

not at the time the debts become due. At the time this: 
bond was executed, confederate money was the only cur- 

rency of the country, and where it does not otherwise appear 
apon the face of the note or bond, or there was no agree- 

ment of the parties to the contrary, It was presumed to be 
payable in confederate money. Palmer v. Love, 75 N. C., 
168; Hilliard v. Moore, 65 N.C, 540. The bond sued on 

therefore having been given during the war, and nothing 
appearing to the contrary, it is presumed to be payable in 
confederate money, and subject to the scale. 

But it is contended that the terms “ current funds,” rebut 
the presumption, and is evidence of the intention of the 
contracting parties that the bond should be paid in some 
other than confederate currency, to-wit, in such funds as 
inight be in circulation at the time when the bond should 
fall due; but it has been expressly decided to the contrary. 
In the case of Howard v. Beatty, 64 N. C., 559, which was an 
action upon a bond, payable at twelve months, “in current 
money,’ and dated April 6th, 1865, i was held subject to 
the scale; and in the case of Davis v. Glenn, 72 N. C., 519, 
which was an action on a single bill dated August 15th, 
1864, and payable six months after date, in current funds, 
it was decided that this note was solvable in confederate 
money, and subject to the scale. ‘Fo the same effect is the 
ease of Sexton v. Wendell, 23 Gratt., 534. 

There are some cases, that at first seem to conflict with 
these, as McKesson v. Jones, 66 N.C., 258; Chapman vy. Waca- 
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ser, 64 N_ C., 532, and some others. But upon looking into 
em it 1s ‘ane that the bends or notes sued on, contain 
some such stipulations as to be paid in current funds or 
money, when the note falls due—ten days after peace, or some 
such liketerms, which indicated the intention of the parties 
that the note or bond was to be paid in some other funds 
than confederate money. 

And it is insisted, if the bond sued on is subject to the 
seale, then the superior court had no jurisdiction, for the 
sum sued for is less than two hundred dollars. This ground 
of demurrer cannot be sustained. By the constitution of 
1868, it is declared that the several justices of the peace shall 
have exclusive original jurisdiction, under such regulations 
as the general assembly shall prescribe, when the sur 
demanded shall not exceed two hundred dollars, and the leg- 
islature has provided by section fifteen, chapter sixty-three, 
of Battle’s Revisal, amended by the acts of 1877, ch. 68, 
that where it appears In any action, brought before a justice 
of the peace, that the sum demanded exceeds two hundred 
dollars, the justice of the peace shall dismiss the action, and 
reader judgment against the plaintiff, unless the plaintiff 
shall remit the excess of principal above two hundred dol- 
Jars, with the interest on said excess, and shall, at the time 
of filing his complaint, direct the justice to make this entry: 
“The plaintiff in this action forgives and remits to the 
defendant so much cf the principal of this claim as is in 
excess of eve hundred dollars, together with the interest on 
said excess.” ‘The words “sum demanded,” have been con- 
strued to mean the principal ef the note. Hedgecock v. Davis, 
64 N.C, 650; Daltow vy. Webster, 82 N. ©. 279; Derr v. 
Stubbs, 88 N. C., 53 

There is no error in overruling the demurrer, but there 
és error in proceeding to judgment without the intervention 
of a jury. 

Let this be.certified to the superior court of Halifax county, 
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that further proceedings may be had in conformity to this: 
opinion and the law of the state. 
Brror. Venire de novo. 


oS 


J. F. HOLMAN and wife v. CHARLES PRICE an: others. 
Construction of Will. 


Where a testator bequeathed one share of proceeds of property to a mar-. 
ried daughter absolutely, and one share to his daughters, A, Band C, 
minors, and one share each to.two other married daughters during their: 
natural life; Held, that the infant legatees are each entitled to an 
equal share with the others. 


Lasiter v. Wood, 63 N.€., 360; Macon v. Macon, 75 N. C., 876, eited: 
and approved.) 


Controversy for the construction of a will submitted 
upon a case agreed and heard at Fall Term, L880, of DAVIE. 
Superior Court, before McKoy, J. 

The defendant appealed from the ruling and judgment 
of the court below. 


Mr. J. M. Clements, for plaintiffs. 
Messrs, J. A. Williamson and W. H. Bailey, for defendants... 


Smits, ©. J. Moses Wagner on July 8th, £866, made his 
will in which after a devise of the land whereon he resided 
to his wife for life and a bequest of certain personal estate, 
are contatned these clauses : | 

Item 4. “I will and bequeath that my daughters, Amanda, 
Anna and Clara, shall receive a good Enghsh education at 
the eost and charge of my estate before the division takes, 
place, which is provided far hereinafter.” 
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Item 5. “I will all my real estate, not devised to my wife, 
to be sold by my administrator as soon as Is practicable after 
my decease, and also all the land willed my wife in like man- 
ner to be sold after her death by my administrator, and the 
proceeds of sale shall be equally divided as follows, to-wit: 
one share to Melinda, wife of McDonald VanEaton, one 
share to Amanda Wagner, Anna Wagner and Clara Wag- 
ner, and one share to the sole and separate use of Margaret, 
the wife of John H. Allen, free of any control of her said 
husband, the said Margaret to have and enjoy the interest 
accruing from the same during her natural life, and after 
her death to be divided among her children, or their issue 
ifany be dead. And in like manner I will and devise one 
share thereof to the sole and separate use of my daughter 
Mary Ann, wife of Marion VanEaton, free of any contro! 
of her said husband, to receive and enjoy the interest accru- 
ing from the same during her natural life, and after death, 
the same be divided among her children or their issue, if 
any be dead.” 

Ttem 6. “ After the payment of my debts, and the lega- 
cies, costs and charges of executing my will, I will that the 
proceeds of all notes or other evidences of debt due me, also 
all moneys on hand and the proceeds of sale of all personal 
property sold, and not herein specifically bequeathed, and 
all the residue of my estate, real, personal and mixed, I will 
and bequeath that the said fund shall be divided in the 
same manner among my children, as the moneys arising 
from the real estate, and devised in the dth item of this will, 
and subject to the same conditions in all things and espe- 
cially that the shares willed to my daughters, Margaret and 
Mary Ann, shall entitle them to receive the interest on the 
same during their respective lives, to theirsole and separate 
use, free of the control of their said husbands; and after the 
death of each of them the shares to descend to their chil- 
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dren in the same manner as is set forth as to the real estate 
in the 5th item.” 

In the 7th item the testator directs the sale of certain 
mill property and a similar disposition of the proceeds of 
his other estate. At the date of execution of the will the 
six daughters mentioned in it were living. and those who 
were married had removed, and were residing beyond the 
limits of the state. ‘Two of them, Margaret and Mary Ann, 
died during the life time of their father, leaving issue, and 
he died in July, 1875. The three younger daughters, 
Amanda, Anna and Clara, were minors and living with 
their parents when the will was made. 

The controversy is as to the proper construction of the 
clauses which distribute the funds produced by the sales 
among the legatees, and especially whether.the unmarried 
daughters take an equal share each with their older sister 
and the successors to the shares of those deceased, or together 
take a single and equal share to be divided among them. 
His Honor was of opinion that Amanda, Anna and Clara 
were entitled to one-sixth each of the distributable estate 
and an equal share with the others, and in this interpreta- 
tion we coneur. | 

Wills are so diversified in form and expression, written 
often in haste and by persons not skilled in the accurate use 
of language to convey the meaning of another, that the 
court can seldom derive much aid from the examination of 
adjudicated cases, and hence the necessity of general rules 
as guides in the difficult task of arriving at and giving 
proper legal effect to the instrument, A leading principle 
in the interpretation of wills Is to ascertain and recognize 
the general pervading purpose of the testator and to subor- 
dinate thereto any inconsistent special provisions found in 
it. This principle was pressed into service and carried to 
iis extreme limits in the recent cases of Lassiter v. Wood, 58 
N. C., 860, and Macon y. Macon, 75 N.C., 876, In the former, 
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Reape, J.,employs this language, which in tue other is 
cited and approved: “it is apparent that the leading pur- 
pose of the testator was to make all his children equal. The 
purpose of the testator, as gathered from his will, is always 
to be carried out by the court, and minor considerations, 
when they come in the way, must yield. Especially is this 
so when the purpose is 2n consonance with justice aad natural 
affection.” 

A fair and equal distribution of his estate among his 
children, with restrictions upon the shares of two of his 
married daughters, is the manifest predominant inteit dis- 
covered in the will of the testator. To effect this object the 
three younger remaining under lis roof, are to have “a good 
English education at the cost of the estate,” as, we must 
infer, had already been furnished to the three older who 
had left. 

The funds, when discharged of this imposed obligation, 
are then to be “ equally divided,” as follows, to-wit: One 
share io Melinda wife of McDonald VanEaton, one share 
to Amanda Wagner, Anna Wagnerand Clara Wagner, and 
one share to the sole and separate use” of the other daugh- 
ters respectively with contingent limitations over. The 
proper construction of the terms of the bequest to the minor 
children, inserted between the absolute gift to one and the 
restricted gift to the two other married daughters, is, that 
they are to take distributively as the others take and in the 
same sense as if the word “each” had been added after 
their names. | 

These daughters are grouped together, not to make a joint 
bequest to all, but because there was nothing pecuilar in 
their social or personal relations to separate them as objects 
of the bounty to be provided by the common parent. This 
is not a strained interpretation of the words in their con- 
nections and is most obviously necessary to carry out the 
eneral intent of the testator. Why, it may be asked, 
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should the father give those unprotegted daughters equal 
opportunities for mutual improvement with their older sis- 
ters, and then to cut down each in the general division of 
the estate to one-third only of theshares which the others 
are to receive? This is notin harmony with that sense of 
moral duty and parental affection for all his children alike, 
so strongly impressed upon the instrument itself and indi- 
cating an intent to make his bounty equal to each. 

We therefore hold that the legatees, Amanda, Anna and 
Clara, are entitled to an equal share each with the others, 
and that the one share prefixed to their names was intended 
to be and is, a bequest of one share to each of them. 

There is no error and we affirm the ruling of the court 
below. 

No error, Affirmed. 


SARAH J. WILLIAMS v. MARY PARKER and others. 
Construction of Will. 


A testator devised all his land to his wife and grand-daughter, and his 
personal property during the life of his wife; andat her death, ‘il 
there should be any property or money left,’? he bequeathed certain 
pecuniary legacies; Held that the will conveyed to the grand-daughter 
an estate in fee of half the land. The testator makes his bequests 
depend upon the contingency that there be personal property left. 


Cryin Action to recover land, tried at Fall Term, 1880, of 
Lincoun Superior Court, before Seymour, J. 

A jury trial was waived and the case was submitted to 
His Honor to be tried upon the law and the facts. The 
following are the facts of the case: 

The land mentioned in the pleading belonged to John 
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Williams and is the land referred to in his will, which con- 
tains the following clauses which are material to the case: 
“T give and bequeath to my wife, Polly Wilhams, and my 
grand-daughter, Sarah Jane Williams, all my land whereon 
I now live, and all my personal property of every order, 
during my wife, Polly’s, lifetime, and at my wife, Polly’s, 
decease, if there should be any property or money left, I 
then give and bequeath to my two grand-sons, John Frank- 
lin Wise, William Franklin Wise, five dollars to each one 
of them.” 

“T giveand bequeath unto my four grand-children, Sarah 
Jane Williams, Thomas George Washington Williams, and 
John Tillman Williams, and Lawson Perry Williams, five 
dollars to each one of them. And should there be any part 
of my estate left, then it shall be equally divided among all 
my heirs.” That Sarah J. Williams the plaintiff is the 
grand-daughter of the testator, and the person mentioned 
in item first of the will. That Polly Williams, mentioned 
in item first of said will, died before the institution of the 
action, and that Mark Williams and Mary Ann Williams 
now the wife of the defendant George Wise, are the only 
children, heirs at law of the testator, at the time of his 
death. That defendant, Parker, hasa regular chain of title 
from said Mark Williams, and that the defendants, with 
Geo. Wise and his wife Mary Ann, are in possession of the 
land. 

His Honor gave judgment in favor of the plaintiff for 
one-half of the land, and that a writ of possession issue to 
the sheriff of Lincoln county to put her into possession of 
the same. The judgment of His Honor was based upon the 
following opinion expressed by him and found in the 
record: “The only question in this case, is, whether the 
will of John Williams conveyed to plaintiff an estate In 
fee in the locus in quo. I hold that it does. It is inartifi- 
cially drawn, but may be read as follows: I give to my wife 
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and grand-daughter Sarah Jane, all my land where [ live, 
and all my persenal property, during my wife’s life, and at 
my wife’s decease, if there shall be any personal property, 
or money, left, then I give, &c. ‘This view is strengthened 
by the fact that the testator makes his bequests depend upon 
the contingency that there be property left--of course he 
must be referring only to personal property—and also by 
the fact that the legacies are of money.” From this ruling 
the defendants appealed. | 


Messrs. Hoke & Hoke, for plaintiffs. 
No counsel for defendants. 


Asin, J. Wethink the construction put by His Honor 
on the will of John Williams, the testator, is correct: and 
we adopt the opinion of His Honor as that of this court, 
and holding that there is no error, the Judgment of the 
court below must be affirmed. 

No error. Affirmed. 


ELIJAH ELLIS, Executor, v. J. A. MEADOWS and others. 
Construction of Will. 


A testator provided in his will that the residue of his estate, if any, 
should be distributed among his legatees (before named) pro rat, and 
if the estate should be insufficient to pay all the legacies in fall, then 
all the legacies are to be abated pro rata, and the executor had in his 
hands a considerable sum after paying d-bts, &c ; Held that the fund 
belongs to the legatees and must be distributed among them accord- 
ing to the value of their bequests. The devisees as such are entitled 
to no part thereof, 


(Tayloe y. Bond, Bush. Eq., 5, cited and approved.) 
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Procerpine for the construction of a will submitted with- 
out controversy, under section 315 of the Code, and heard 
at Spring Term, 1880, of Craven Superior Court, before 
Gudger, J. 

The defendant, Thomas 8. Howard, appealed from the 
ruling of the court below. 


Mr. W. W. Clark, for plaintiff. 
Messrs. A. G. Hubbard and Merrimon & Fuller, for defendant. 


Smita, C. J. Amos Wade died in December, 1879, leav- 
ing a will in which, after devising certain lots in Newbern, 
and making several pecuniary and other bequests, some 
with, and others without, contingent hmitations over, he 
disposes of the residue of his estate in the eleventh clause, 
as follows: 

The residue of my estate, if any, I give to the foregoing 
legatees, to be distributed among them pro rata, and if my 
estate should be insufficient to pay all of the said legacies 
in full, then all the said legacies are to be abated, pro rata. 

The plaintiff, his executor, after payment of the debts, 
expenses of adniinistration, and the several legacies, has in 
his hands a considerable sum of money, held under this 
clause, about which the defendants set up conflicting claims, 
and the controversy as to the proper construction thereof is 
submitted without action upon an agreed statement of facts 
for the judgment of the court. 

The contentions among the defendants are thus summa- 
rily stated : 

1. The defendants, Mary Chadwick, ‘Nene Willis and 
Elizabeth W. Pearce, insist that the fund shall be divided 
per capita among the legatees, and the same sum paid to 
each, | 

2. The defendants, Jane K. Meadows, R. P. Williams and 
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Sarah A. Williams, that the distribution shall be according 
to the value of the several legacies. 

8. The defendant, Thomas C. Howard, that the lands de 
vised to him shall be added to his legacy, and their aggre- 
gate value measure his share in the apportionment of the 
fund. 

A, The defendant, Thomas 8S. Howard, claims a share pro- 
portional to the value of the land devised to him in the 
original will, notwithstanding the revocation of the devise 
and different disposition of the property made in the first 
codicil thereto. 

The interpretation of the clause of the will recited, and 
the determination of the conflicting claims for the exonera- 
tion of the executor are the objects of this proceeding. 

In the construction of a testamentary instrument, some 
general rules have been adopted to aid in arriving at the 
general and controlling intent of the testator, which, when 
ascertained, must prevail in giving effect to his words, and 
the court can do little more than apply them to the infinite 
diversity of terms in which that intent unaided by counsel, 
finds expresssion. One of these rules, in careful and guarded 
language, is thus laid down, the first of a series of proposi- 
tions, by Sir JAMES WIGRAM: 

A testator is always presumed to use the words in which 
he expresses himself, according to their strict and primary 
acceptation, unless, from the context of the will, it appears 
he has used them in a different sense; in which case, the. 
sense in which he thus appears to have used them, will be 
the sense in which they are to be construed. Wig. Wills, 58, 

1. Under the guidance of this rule the devisees of the 
land, as such, are entitled to no part of the fund for the 
sufficient reason that they are not legatees, and there is 
nothing in the context, or in the entire instrument to ex- 
tend the operation of the word beyond its usual and proper 
meaning, 
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2. The fund belongs to the legatees,and must be dis- 
tributed among them according to the value of their be- 
quests, including the furniture with the sums of money 
given. Two aspects of the case were present in the testator’s 
mind. His estate might prove insufficient to make good 
the legacies, and then they were to abate ratably; or there 
might be a surplus, and then each legacy was to be increased 
in the ratio they bore te each other. There is no ground 
whatever to put upon the same word, pro rata, used in the 
alternative parts of the same clause, a different import. As 
in one event the legacies abate pro rata, so in the other, they 
are increased pro rata; and the entire estate 1s disposed of 
upon the basis on which the beneficiaries of the testator’s 
bounty would take, if there had been no surplus at all. 

4, The question as to what estate in the land devised to 
Thomas ©. Howard vests in him on his arriving at full age, 
is not a proper subject for the consideration of the court in 
this proceeding, nor within its province to determine in ad- 
vance. With it the executor has nothing to do, and if he had, 
in the language of Pearson, J., the court “will not give 
advice to an executor in respect to his future conduct or 
future rights. Tayloev. Bond, Busb. Eq., 5. | 

The judgment rendered in the court below must be modi- 
fied in conformity with this opinion, and in other respects 
is confirmed, and a judgment will be entered here accord- 
ingly. 

Error, Modified and judgment here. 
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JOHN HATHAWAY and wife v. MARGATET HARRIS and others. 


Construction of Will—Enlargement of Life Estate. 


A testator devises land to his son, Henry, during his life, and if he should 
die Jeaving a lawful child, then to him and his heirs; but if he should 
die without a lawful child, then to his widow, &c. The devisee alter 
his father’s death had issue, a daughter, conveyed the devised land, 
and died: Held, that upon the happening of the contingency, the lite 
estate of the devisece was enlarged into a fee, the title to which passed 
by the deed to his grantee. 


Cryrz Acrion to recover land tried at Spring Terin, 1880, 
of Prrr Superior Court, before Avery, J. 

Richard Harris, who formerly owned the land, the title 
to which is in controversy in this action, died on the 6th 
day of April, 1836, leaving a will wherein he devises the 
same in these words: “It is my will that my son Henry 
have land, (describing its boundaries) and that he have the 
use of it during his life; and if he should die with a lawful 
child, then to him and his heirs forever. Butif he should 
die witbout a lawful child, then to bis widow, if living, 
during her life or widowhood, and after her death or widow- 
hood, to Richard Albert, his heirs and assigns forever.” 

Henry Harris, the devisee, after his father’s death had 
issue, a daughter, who is the feme plaintiff, and after her 
birth he conveyed the iand to one Spencer Harris, the hus- 
band of one, and the ancestor of the other, defendants, his 
heirs at law. Henry Harris and Spencer Harris both died 
before the institution of the suit. 

These facts are found in the special verdict, and the ques- 
tion submitted to the court is as to the meaning and legal 
effect of the recited clause of the will, and whether, there- 
under, an estate in fee or for life only, vests in the devisee 
Henry ; if for life, the plaintiffs are entitled to judgment ; 
if in fee, they fail in the action. The court adjudged that 
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Henry Harris took orly a life estate, and could convey no 
greater estate to Spencer Harris under whom the defendants 
‘claim; and that upon the death of Henry, the land descen- 
ded to the plaintiff, Margaret Hathaway, who was entitled 
to recover. From this judgment defendants appealed. 


Mr. Jas. &. Moore, for plaintitts. 
Messrs. Latham and Skinner, for detendants. 


Saatu, C.J, We-differ with His Honor in the construc- 
‘tion he places upon the limitation over, contingent upon the 
death of Henry with a lawful child, “then to him and his 
heirs,” whereby these words are apphied to the child, and in 
this case, designates the daughter, whe takes the fee. In 
‘our opinicn, they refer to the devisee, Henry, and enlarge 
his preceding life estate into a fee, and for. the following 
reasons: | 

1. In every other part cf the entire clause, (except the 
‘concluding words) where the pronouns he and his are used, 
the reference is plainly to the son, Henry, and must be so 
understood, to give meaning to the sentence, “Jf he (Henry) 
should die with a lawfal child, then to him (Henry) and his 
{Henry’s) heirs forever; but if he (Henry) should die with- 
out a lawful child, then to his (Henry’s) widow,” &c., plainly 
indicating the presence of the son, in the testator’s mind, in 
making these contingent dispositions of the estate. It would 
be unreasonable to separate this brief paragraph from its 
‘context, and assign it a reference altogether unlike its asso- 
clates. 

». In both sections of the clause, the testator speaks of a 
lawful child, avoiding any allusion to its sex, and thus com- 
prehending both a sen and a daughter, and yet in the lim1i- 
tation over “to him and his heirs,” the masculine pronoun 
is used, which, in strictness, would exclude the daughter, if 
applied to the more general preceding word, child. 


” 
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8: From the other clauses of the will, it will be seen that 
he devises lands to-his other sons unconditionally, and with- 
out the limitations which fetter the gift to Henry. H may 
be inferred, though the fact is not stated in the verdict, that 
the other sons had issue when the will was made, while 
Henry had none, and therefore the testator intended to place 
him upon the same footing with his brothers, if he had issue 
living at his death, and to provide for the uncertainty of 
his dying without. 

The will having been executed since the act of 1827, i 
must be read by force of the enactment, asif the testator had 
added to the words immediately preceding the limitation, 
the words “living at the time of his death, or born to him 
within ten months thereafter.” Bat Rev., ch. 42, $3. 

The declarations of the testator were entirely incompe- 
tent to vary the construction to be given to his will, and 
were properly ruled out. Wig.on Wuls, Prop. 6. But they 
become immaterial, as our interpretation of the testator’s: 
intent, derived fronrthe language he employs, is, that which 
the proposed declarattons were intended to diselose. 

There must, therefore, be judgment for the defendant. 

Error.. Reversed.. 


ELEANOR GORDON and@ others v. T..D. PENDLETON, Guard- 
ian: of the minor heir of D. P.. Brite. 


Will—Lapsed Devise. 


Where a devisee dies in the lifetime of the devisor,-the devise lapses, ex- 
eept where he is the éneal descendant of the devisor; and in such case 
the issue of the devisee will take. 


(Scales v. Scales, 6 Jones Eq., 163, cited and approved: } 
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Crvin Acrion pending in Pasquotank Superior Court 
and heard by consent at Washington, Beaufort county, on 
the 10th of December, 1880, before Schenck, J. 

Mary Temple died in 1879, leaving a last will and testa- 
ment, executed in 1866, wherein she devised the tract of 
land on which she lived to her son George for life with re- 
mainder to his children living at his death or the issue of 
such, and in the event of his death without a child or the 
issue of such, she devised the same tract to her brother, 
David P. Brite in fee. Both of the devisees died in the life- 
time of the testatrix ; her son, the said George, without a 
child or children or the issue of such, and the said David! 
P. Brite, leaving an only child, who is the defendant in this. 
action. The plaintiffs and defendant are the heirs at law: 
of the testatrix. 

Upon these facts, set out in a case agreed, if was submit- 
ted to the court below, whether the said devise to David P.. 
Brite lapsed on his death in the lifetime of the devisor ; and 
on consideration thereof the court held that the devise 
lapsed and the land descended to the heirs at law of the de- 
visor, from which judgment the defendant appeals to this. 
court. 


Mr. C. W. Grandy, for plaintifis. 
No counsel for defendant. 


DitLarb, J. The only question made upon this transcript 
of the record in the case is, whether the devise to David P:. 
Brite, a brother of the devisor, lapsed or became void on. 
his death in the lifetime of the testatrix, or vested an estate 
which passed to the defendant, his only child and heir at 
law. 

We concur in the opinion of the court below. It is un-. 
doubtedly the rule that a devise lapses whenever the devisee 
dies in the lifetime of the devisor. 1 Jarman on Wills, 304. 
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and 805. And under the general rule, the estate on the 
death of Brite, anterior to the death of the testatrix, cer- 
tainly went to her heirs general according to the canons 
of descent, unless by some statute, this case is made an ex- 
ception. | 

An exception was made by our statutes, first, by enacting 
that in case of devise and bequest to a child or children and 
the devisee or legatee died in the lifetime of the testatrix, 
leaving issue, no lapse should take place, but that the 
estate should vest in the issue; and afterwards the excep- 
tion was enlarged so as to save from lapse in case the 
gift were to a cnild or other issue, as per Rev. Code, ch. 
119, § 28, which is the present law on the subject, and is 
‘brought forward in Battle's Revisal, ch. 45, § 111. 

The exception created by statute, it will be noted, em- 
‘braces: only devises and bequests by a parent to a child 
or other more remote lineal descendant, but extends not 
to a collateral relation, and therefore the defendant stands 
under the general rule; and under that, no interest could. 
pass to him, under the devise to his father, David P. 
Prite, who was a brother to the testatrix. Scales v. Scales, 
6 Jones Eq., 163. 

There is no error, and the judgment of the court below 
is affirmed. Let this be certified, &c. 

No error. Affirmed. 


JAMES T. DAWSON, Sheriff v. GEORGE W. GRAFFLIN. 
Sheriff's Fees and Commissions. 


By the provisions of chapter 105, section 21 (12) of Battle*s Revisal, a 
sheriff is entitled to commissions only on moneys actually collected by 
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himself under execution, and net where the same is paid the plaintiff 
by defendant after levy. (The statutory law regulating the subject 
discussed by DILLARD, J.) 

(Matlock v. Gray, 4 Hawks, 1, cited and approved, and Willard v. Satch- 
well, 70 N. C., 268, commented on.) 


Civit Action commenced before a justice of the peace 
and tried on appeal at November Special Term, 1880, of 
HALIFAX Superior Court, before Graves, J. 

The case was submitted to the jadgment of the superior 
court upon a state of facts in substance as follows: Three 
writs of fier? facias were duly issued on the 4th day of De- 
eember, 1878, in each of which R. H. Smith was a party 
defendant, and on the 7th of the month next after, the 
plaintiff as sheriff levied the same on the “river plantation” 
of said Smith, and notified him thereof. Thereupon, and 
before advertisement of sale, the several execution creditors 
instructed the sheriff not to proceed to sell until so directed 
by the defendant Grafflin’s attorney. Graffin purchased of 
Smith the land levied on and received a deed in fee from 
him, on the day the executions were issued, subject to a 
mortgage thereon in favor of Elliot Brothers, and also to 
the judgment liens then existing in favor of said execution 
creditors. Afterwards, on the 14th of January, 1879, the 
execution creditors transferred their executions and the 
judgments on which they were founded to the defendant, 
who had the plaintiff to return the execution to the clerk’s 
office, “indulged.” The lands levied on are admitted to be 
valuable and worth enough to have paid all the executions. 
The legal fees due to plaintiff for his levies and notice 
thereof were three dollars and thirty cents, and the com- 
missions on the amount of the executions were ninety-one 
dollars; and for the aggregate of said sums it is admitted 
demand was made on defendant; and upon his refusal te 
pay the same this action was brought. 


192 IN THE SUPREME COURT. 


een ee 


DsAaWSON v. GRAFFLIN, 


rr ee fee 


fe a ne 


a eS Se, 


Upon the facts agreed as above, the court held that plain- 
tiff was entitled to Judgment and the defendant appealed. 


Messrs. Aitehin & Dunn, for plaintiff. 
Mr. Thomas N. EHill, tor defendant. 


Dittarp, J. The only question for our determination 1s 
as to the legal sufficiency of the agreed facts to warrant the 
judgment which was given. 

Under the act of 1784, a sheriff was allowed two and a 
half percentum commissions for executing an execution agains! 
the body or goods, which in praetice with us extended to 
Jands also. And a question arose in the case of JMutlock v. 
Gray, 4 Hawks, 1, whether the sheriff was entitled to com- 
missions, he having levied the jt. fa. and been stopped from 
selling by the plaintiff therein, who had privately received 
the amount thereof from the jadgment debtor after the 
levy; and the court held, although the expression “ execut- 
Ing an execution” as used in the act imported an actual 
raising of the money by the sheriff, that the sheriff as he 
had levied and was prevented from selling by the creditor 
was entitled to stand upon the footing of a full ebedience to 
the writ, and on that principle had a right to commissions. 

In conformity to this decision the statute law as contained 
in the Revised Statutes, ch. 108, § 21, allowed a commission 
at the same rate as before, on all moneys collected by virtue of 
any levy, and the hke commission on all moneys paid by 
defendant to the plaintiff while the precept was in the hands 
of the sheriff. In the Revised Code, ch. 102, § 21, the same 
provision for commissions in substance was retained, with 
the alteration as to payments by defendant to the plaintiff 
while the execution was in the sheriff’s bands, that such 
right should not exist except in the case that the payments 
were after levy made. 

By these statutory provisions it clearly appears that the 
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‘sheriff’s right to commissions attached in two events, first, 
in the case of collections by himself; and secondly, in the 
ease of collections by the plaintiff of the defendant after 
levy of the execution. And so the law continued to be 
until the adeption of the Code of Civil Procedure, when a 
schedule or specification of the sheriff’s fees was enacted; 
whereby it was provided in terms that the sheriff should 
have “for collecting executions for money in civil actions 
two and.a haif per centum on the amount collected,” omit- 
ting all mention of any rate of compensation in respect of 
payments made by the debtor to the crediter after the levy 
by the sheriff, as provided for in the Revised Statutes and 
afterwards in the Revised Code. See ©. C. P., § 567 (14). 
And this enactinent in the Code operated an implied repeal 
of section 21, chapter 102 of the Revised Code; or if it did 
not, its repeal was put beyond question by the act of 
1868-69, ch. 148, § 2; and thus the result is, that the 
sheriff’s right to commissions is altogether regulated by 
said section 567 ef the Code. 

At the session of the general assembly in 1870-71, a new 
act in relation to the fees of county officers and the supreme 
court clerk was passed, (ch. 139) and therein it will be seen 
that the legislature readopts (in section 4, sub. 12) 7 totedem 
verbis the 14th subdivision of section 8567 of the Code, in 
vegard to the sheriff’s commissions, and declares all laws 
repealed whereby any fees were given other than those 
‘specified in that act. And this act is the one brought for- 
ward in Battle’s Revisal, ch. 105, and is the law regulating 
‘the sheriff’s commissions in this case. 

From this course of the legislation, and having regard te 
the literal import of the language employed in the present 
act, we think it plain, beyend doubt, that the compensation 
now allowed is upon the actual collections made by the 
sheriff himself, with the view to stimulate him to greater 
diligence, and that it was not intended to extend the right 
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io payments on private arrangements between the parties: 
asformerly. The omission, in the Code § 567 (14) readopted. 
by the act of 1870-71, ch. 139 (12) and brought forward in: 
Vaattle’s Revisal, of the provision in our former statute law 
for commissions on private collections by the execution, 
creditor, cannot be accounted for otherwise than by the 
fact, that the legislative will was.that thereafter the sheriil 
should be restricted in his commissions to the money actu- 
ally eollected by him. 

Qu the argument before us, our attention was called to. 
the recent case of Willard v. Satchwell, 70 N.C., 268, as defi- 
nitely settling the sheriff’s right under our present statute. 
That action was brought to recover back the sum paid to. 
the sheriff under protest for commissions. on the debt paid 
into the clerk’s office for the use of the ereditor after the: 
levy of the execution; and the decision was that as the 
judgment debtor by his act prevented a sale by the sheriff 
after a levy, the law considered the writ as executed, and 
the sheriff was entitled to keep. the sum which had been. 
paid to him. Tt was also held thatif the execution creditor 
receives the money after levy and causes the exeeution to be. 
returned unexecuted, the sheriff would be entitled to com- 
missions as. against him. ‘Phat case was decided in con- 
formity to our law before the recent statutes, and the au- 
thorities cited in support of the conclusion arrived at were 
expositions of the law, as in the Revised Statutes and Revised 
Code. On reference to the reported ease, it will be seen that: 
10 allusion is made by the court to our recent statutes on. 
the subject of a sheriff’s fees, and no discussion thereofi. 
Under these cireumstances we do not accept the decision as: 
an authority establishing the right of the sheriff to.commis- 
sions on sums not eollected by himself under the law as it: 
now stands. 

We conelude that the declared will of the legislature is, 
that the sheriff has.no right to. commissions on money paid 
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by the debtor ta the creditor while the precept Is in his 
hands after levy, as under the Revised Code. And consist- 
ently with this ruling, we held, that as to the three dollars 
and thirty cents for making the levy and giving notice 
thereof, that service was performed for the execution credi- 
tors before their transfer to the defendant, and the sheriff 
must look to them therefor; and as a sum claimed for com- 
missions, the sheriff has no right.of action for it under our 
present statute. 

The judgment of the court must therefore be reversed and 
judgement, entered for defendant and for costs. This will be 
certified. 

Error. Reversed. 


BATTLE BRYAN v. COMMISSIONERS OF EDGECOMBE. 


Sherifis— Fecs— Jury. 


The law makes no provision for paying sheriffs for services in summon- 
ing tales-jurors. 


Civit Action tried at Sprmg Term, 1880, of Edgecombe 
Superior Court, before Gudger, J. 

This is an appeal from. a justice’s Judgment, tried upon 
the following state of faets agreed upon by the counsel of 
both parties, viz: the plaintiff is, and was at the time of 
matters herein set forth, sheriff of Edgecombe county, and 
as such, by order of the court, at February term, 1879, of 
the inferior court of said county, summoned seventy-four 
tales-jurors and others at different times. Before this action 
was brought, the plaintiff presented his account to the de- 
fendants and they refused to audit it, or any account for 
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summoning tales-jurors, claiming that the plaintiff was en- 
titled te no compensation for such services. The court in- 
timated that plaintiff was not entitled to recover and there- 
upon he took a nonsuit and appealed. 


Mr. W. P. Welliamson, for plaintiff. 
Messrs. Fred. Phillips and Gilliam & Gatling, for defendants. 


AsHkE, J. There is no law prescribing the fees of sheriffs 
for summoning jurors, except that which is found in Bat- 
tles’s Revisal, ch. 105, § 21, sub. § 18, which provides that 
sheriffs shall have for “summoning a grand or petit Jury, 
for each man summoned, thirty cents, and ten ceuts for each 
person summoned on a special venire.” There is no provis- 
ion now, and none is to be found in the Revised Statutes or 
the Revised Cede, giving sheriffs eaompensation for the ser- 
vice of summoning tales-jurors. This 1s one of the many 
gratuitous services expected to be performed by sheriffs. 
The legislature, no doubt, deemed such service too trivial te 
be the subject of compensation, for all a sheriff has to do in 
the performance ef the duty is to stand at his desk or table 
in the court house, and when a deficiency of Jurors occurs, 
order A, B and C to take their seats in the Jury box, and yet 
he prefers a charge against this county at the rate of thirty 
cents per head, for every juror summoned by him in this 
way, When the law only allows him tea cents for each per- 
son summoned on aspecial venire. Talesmen are summon- 
ed from the bystanders in the court heuse, while sammon- 
ing a special venire, he must go into the streets and often 
intv the country to make up the list. 

The plaintiff, as we have said, cannot recover the com- 
pensation claimed by virtue of a statute, for there is none 
that gives it to him; nor can he recover upon a quantum 
meruit. When he assumed the office of sheriff, it is to be 
presumed he knew the burthens and emoluments of the 
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office. He must have known what fees were provided by 
law for the performance of certain services, and what duties 
he was expected to discharge without remuneration. In 
accepting the ofhice, then, there was an implied agreement 
on his part that he would, without charge, perform those 
duties incident to his office, for which the law had made no 
provision for his compensation. There are many of these 
duties: He is required to open and adjourn court, to pre- 
serve order in the court room, to arrest and bring before the 
court disorderly persons in contempt, convey prisoners to 
and from the jail to the court house; call witnesses and par- 
ties into court, jurors into the box, and discharge numerous 
other such services, for which the law has provided no com- 
pensation, and which he undertook to perform gratuitously 
when he accepted the oliice. 

In many of the counties it has been the practice of the 
county authorities to make extra allowances to their sheriffs 
for the performance of such services, as no remuneration 
was provided by law, but these allowances were gratuitous, 
and such as the sheriff had no right to demand as his legal 
dues, | 

There is no error. The judgment of the superior court 
must be affirmed, 

No error, Affirmed, 


BENJAMIN MILUIKAN, Sheriff, v. M. L. FOX and another. 


Sherif—Practice in directing application of noney raised under 
Execution. 


The practice of advising and directing sheriffs as to the proper distribua- 
tion of proceeds of sale of debtor’s property under several executions 
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in favor of different plaintiffs, extends only to cases where the sheriff 
has raised the money and holds the same subject to the order of the 
court, | 

(Bates y. Lilly, 65 N. C., 232; Washington v. Saunders, 2 Dev., 348; 
Palmer v. Clark, Ib.. 854; Ramsour v. Young, 4 Ired., 183; Whitaker 
v. Petway, Ib., 182; Williams vy. Green, 80N.C., 76; Motz v. Stowe, 
83 N. C., 484; Whitehead y. Latham, Ib., 232, cited and approved.) 


Apprat from a judgment rendered at Fall Term, 1880, of 
RANDOLPH Superior Court, by Lure, J. 

There were several executions in the hands of the plain- 
tiff sheriff against one Lutterloh, the defendant in the exe- 
eutions. They were levied upon the lands of said Lutter- 
loh, and at the fall term, 1880, of the superior court of Ran- 
dolph county, the sheriff proceeded to sell the land so levied 
upon, and it was bid off by Fox, the defendant, (who claim- 
ed to have control over two of the executions, as trustee of 
the judgments,) for-a sum less than the amount of his judg- 
ments. Fox refused to pay the purchase money, expressing 
a willingness to pay the costs, but claimed a credit on his 
judgments for the residue of the amount of his bid. Staley, 
the other defendant of record, objected to the arrangement, 
and insisted that he was entitled to have the proceeds of the 
sale applied to his execution. Millikan, the sheriff, not 
knowing what to do, under these circumstances, apphed to 
the superior court for advice, and esked that the parties 
claiming the proceeds of the sale might be notified to appear 
before the court and litigate their rights, and for a decree or 
order of the court directing and settling who is entitled to 
the proceeds of the sale. 

It was therefore ordered by the court that the sheriff retain 
the executions, without making any returns thereon, until 
the questions in Jitigation as to the application of the money 
raised should be decided by the court, and that he hold the 
mnoney arising from the sale subject to the order of the 
court. It was further ordered that Fox and Staley be re- 
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quired to litigate before the court the question of the right 
application of the funds arising from the sale of the land by 
the sheriff of Randolph county by virtue of their executions. 
Accordingly, the parties proceeded to litigation, by a case of 
submission without controversy, on application to the court 
for instructions, as tothe application of money raised upon the 
executions; In which case Millikan appears as plaintiff, and 
M. L. Fox and William Staley as defencants. The facts 
agreed upon were set out, but were not verified by an affi- 
davit, and His Honor, after hearing arguments from counsel 
on both sides, adjudged that the sheriff apply the proceeds 
of the sale to the execution in his handsin favor of William 
Staley. From this order Fox appealed. 


Mr. John N. Staples, for defendant Fox. 
Messrs. Scott & Caldwell, for plaintiff Staley. 


ASHE, J. We refrain from expressing any opinion upon 
the question presented by the record, because it is a case of 
such an anomalous character that we cannot entertain it as 
before us on this appeal. 

In no view of the case can this court take cognizance 
thereof; not as an interpleader, for the right of interpleader, 
given by section 65 of the Code of Civil Procedure, applies 
only to an action properly constituted in court, and not to 
rules or motions as to funds in the hands of a sheriff (Bates 
y. Lally, 65 N. C., 232); nor as a controversy submitted with- 
out action, because this submission is not verified by an affi- 
davit, as is required by section 315 of the Code; and besides, 
that proceeding only lies when there is a question in differ- 
ence between the parties, which might be the cubject-of a 
civil action. 

It cannot be entertained as an application on the part of 
the sheriff for advice as to application of money in his hands 
raised by sale under execution in favor of different creditors, 


110 IN THE SUPREME COURT. 


a 


WILSON v. SHEAGLE. 


because there is no money in his hands. This advisory 
jurisdiction is not authorized by the common law, nor by 
any statute, but is a practice which has grown into use 
under the tolerance of the court, and has only been exer- 
cised when a sheriff has raised money under several execu- 
tions, issued at the instance of different plaintiffs, and is in 
doubt how to distribute. In every instance when this court 
has given such advice on appeals, it has been in cases where 
the money has been collected and is in the hands of the 
sheriff. Washington v. Saunders, 2 Dev., 348; Palmer v. 
Clark, Ib., 854; Lamsour v. Young, 4 Ired., 188; Whitaker v. 
Petway, Ib., 182; Williams v. Green, 80 N. C., 76; Motz v. 
Stowe, 88 N. C., 484; Whitehead v. Latham, Ib., 232. | 

The proceeding must be dismissed. Let this be certified 
to the superior court of Randolph county. 

Per CURIAM. Appeal dismissed. 


THOMAS C, WILSON and wife v. W. L. SEAGLE and others, 
Appeal, method of perfecting. 


1, An appellant who merely prays an appealin open court and files a 
bond with the clerk, does not take an appeal within the meaning of 
the statute. 

2. Remarks of RUFFIN, J., upou the method of perfecting appeals so as 
to take the case without the jurisdiction of the superior court. 

(Campbell vy. Allison, 63 N.C., 568; McRae v. Commissioners, 74 N. C., 
415; State v. Hawkins, 72 N.C., 180; Smith v. Lyon, 82 N.C., 2, cited 
and approved.) 


APPEAL from an order made at Fall Term, 1880, of Lry- 
coLNn Superior Court, by Seymour, J. 
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From the transcript and the case for the appeal, the fol- 
lowing facts appear: In the year 1877, the plaintiffs filed 
a petition in the probate court of Lincoln county for parti- 
tion of lands between the defendants and themselves. Upon 
the filing of answers raising issues, the cause was transferred 
to the superior court of that county, and at spring term, 
1878, a decision was rendered adverse to the defendants, and. 
a writ of procedendo orderéd to be issued to the probate court 
fo grant the partition prayed for, from which judgment the 
defendant Seagle prayed an appeal to the supreme court. 
That he filed with the clerk an appea! bond, but prepared 
and tendered no case for the supreme court, and procured 
no transcript of the record to be forwarded here. That at 
the fall term of said court am entry was made in the case, 
* off the docket.” That on the 26th of Septernber, 1878, the 
judge of probate decreed partition, and appointed commis- 
sioners who, on the 22d of October, allotted the land, charg- 
ing the share of the defendant Seagle with the sum of seven- 
ty-five dollars, in favor of the lot assigned to the plaintiffs, 
and made report thereof to the clerk, who, on the 12th of 
December, confirmed the same. That of the action of the 
commissioners the defendant Seagle had full notice, and 
took possession of the lot of land set apart to him, but he 
had no notice of the order confirming the report. That 
in August, 1879, the plaintiff gave said defendant notice of 
a motion to subject his land to the payment of the seventy- 
five dollars, which motion was heard on the 13th of Septem- 
ber, and allowed, though resisted by defeudant on the ground | 
that his appeal to this court was still pending, and there- 
fore it was not competent to the clerk to make any order in 
the cause. From the order of the clerk, he appealed to the 
superior court, and at fall term, 1880, when His Honor 
holding that the case was in this court, reversed the order 
of the clerk and overruled the plaintiff’s motion, and the 
plaintiff appealed. | 
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Messrs. Hoke & Hoke, for plaintiff. 
Mr, B. GC. Cobb, for defendant. 


Rurrin, J. The question presented for our determina- 
tion is, was the appeal prayed for by the defendant in 1878, 
still pending? Or did his subsequent conduct amount to 
an abandonment thereof? 

‘According to the practice which obtained before the adop- 
tion of the Code, an appeal was allowed by the court, and 
the preparation and perfection of it was the act of the court. 
But the Code makes a notable change in this particular; an 
appeal is no longer prayed for, but itistaken. Bat. Rev., ch. 
17, § 299. As said by Ropmay, J.,in delivering the opinion 
in the case of Campbell v. Allison, 63 N. C., 568, “the judge 
below has nothing to do with the granting of an appeal, 14 
is the act of the appellant alone.” 

After prescribing the time in which it must be taken, the 
statute imposes upon the appellant the duty of causing his 
appeal to be entered by the clerk on the docket, and notice 
thereof to be given to the adverse party. He shall give the 
undertaking required to make his appeal effectual. He shall 
cause to be prepared a concise statement of the case, embody- 
ing the instructions of the judge, and his exceptions thereto. 
He shall cause a copy of this statement to be served on the 
respondent, and if approved it is his duty to file it with the 
clerk, or if returned with objections, to request the judge 
to settle the case; and when it is settled, it 1s Ais duty to 
furnish it to the clerk, that it together with the transcript 
of the record may be certified to the clerk of this court. So 
that from first to last he is the chief actor in the whole mat- 
ter, and without his active agency, his appeal cannot be 
perfected; and it is only when an appeal is perfected, as 
declared by Bynum, J., in the case of McRae v. The Commis- 
stoners of New Hanover, 74 N. C., 415, “that the judge below 
has no further jurisdiction of the matter.” — 
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The statute not only imposes this duty on the appellant 
but it enjoins upon him to be prompt and energetic in 
its discharge. Within ten days from the rendition of the 
judgment, he must take his appeal and within the same 
time cause it to be entered of record, and notice thereof given; 
within five days next after its entry, a copy of the statement 
of his case is to be served on the appellee, who is required 
to consider and return it within three days; if returned 
with objections he shall immediately request the Judge to fix 
a time and place for. settling it; this the judge must do 
within twenty days. When settled, he is to file it with the 
elerk within five days, and the clerk is to transmit it to the 
clerk of the supreme court, within the next twenty days, 
and the appellant is to see that it is so transmitted ; for, 
as said in the case of State v. Hawkins, 72 N. C., 180, “ an ap- 
peal when taken, is to the next term of the supreme court, 
and if not prosecuted, by the default of the defendant, it is 
lost ;’ and this case is approved in the very late one of 
Smith v. Lyon, 82 N. C., 2. 

Now contrast all this with the conduct of the appellant in 
this case, and it would seem strange indeed if an indiffer- 
erice and gross neglect, such as he has been guilty of, should 
have worked no injury to his appeal, and that his appeal, 
taken more than two years ago, without a single step in 
all that time towards perfecting it, should still survive. It 
is true, as argued by counsel here, the appellee might, un- 
der Rule 7 of this court, have filed a transcript of the case 
upon the failure of the appellant so to do, and moved for 
the dismissal of the appeal, but this was a privilege given 
him, and no indulgence to the appellant, and it is not to be 
expected that this court will tolerate a perversion of its rule, 
adopted to expedite its business, into an excuse for gross 
and inexcusable negligence. 

It will be seen that we lay no stress upon the conduct of 
the defendant in taking part in the partition and accepting 

8 | | 


114 IN THE SUPREME COURT: 


SYME 0. BROUGHTON. 


are lg AER os Z 


as his the lot of land appropriated to him by the eommis- 
sioners. It may be that he should be held to be estopped 
by this, but we wish to place our decision upon the express: 
ground that he has lost his appeal by his laches, and that 
the court below should have so adjudged; lost it, because 
he did not so perfect it as to take his case without the juris- 
diction of the superior court, and therefore it was: competent 
for that court to proceed in the premises. 

As to whether there has been any irregularity in the 
course of the proceedings, or any judgment for want of 
proper notice, we do not undertake now to determine, but 
simply that the defendant, by merely praying an appeal in 
open court, and filing a bond with the clerk, which is all 
the record discloses he ever did, did not take an appeal within 
the meaning of the statute, and that by his laches and sub- 
sequent conduct, he has lost the right, now, to do so, and 
that His Honor below was in error in holding that the case 
was in this court. 

Let this be certified that the case may be proceeded with. 

Error. Reversed. 


#ANDREW SYME, Adm’r, v. N. B. BROUGHTON ané¢ others. 
Appeal— Certiorart. 


¢: certiorari will be granted the petitioner where the omission to per- 
fect, his appeal was occasioned by the failure of the prevailing party to 
have the judgment properly prepared and entered of record. 


Perition for a certiorari heard at January Term, 1881, of 
Tur SuPREME Court. 


*Smith, C. J., did not sit on the hearing of this case. 
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Messrs. Geo. V. Strong and Battle & Mordecai, for plaintiff. 
Messrs. Gilliam & Gatling and D. G. Fowle for defendants. 


RurFix, J. This is a petition for a certiorari filed at June 
term, 1880. The plaintiff says that he was the caveator in 
an issue of devisavit vel non tried at January term, 1880, of 
Wake superior court, in which there was a verdict against 
him; whereupon de moved for a new trial and upon his 
motion being overruled, gave notice of an appeal and pro- 
cured the appeal bond to be fixed at twenty-five dollars, 
that no Judgment was drawn or signed by the judge, andi 
none, indeed, rendered in open court; and waiting for the 
same to be done, no appeal bond was given and no case on. 
appeal prepared within the ten days next after the expira- 
tion of the court; that learning on the 21st of February,. 
1880, that the counsel for the provounder insisted that his. 
right of appeal had been lost by delay beyond the time pre- 
scribed, his counsel prepared his case for appeal and caused 
it to be served on the opposing counsel on the 25th of the 
month, who declined to entertain 1t upon the ground that a 
final judgment had been rendered at the time when the 
case was tried and that more than ten days thereafter had 
elapsed; that plaintiff’s counsel, on looking to the minute 
docket, on the 27th of the month, found entered thereon as. 
an entry in the cause, the words “verdict and judgment” of 
which entry they had had no previous notice; that he had. 
after giving notice, moved the court to strike out the entry 
on the docket, but his motion had been refused. 

Taking the statements of the petitioner to be true, and 
they seem reasonable and are not contradicted, we are un-. 
able to see that he has been guilty of any such laches as 
should deprive him of his appeal. His appeal could not be 
perfected until the judgment in the cause was rendered ; 
and the law contemplates that, when rendered, it shall be 
reduced to writing and signed by the judge. It is true we 
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have held that the judge’s signature is not absolutely essen- 
tial to its validity as a judgment; still that is the regular 
course of the court and a party will be excused who, de- 
pending upon the established usage of the court, is misled. 
The judgment roll and not a mere entry upon the clerk’s 
docket is the best evidence of the judgment, and to 1t weare 
accustomed to look in order to ascertain, as well, whether 
there be a judgment, as its terms. Such being the course of 
the court and the order prescribed by the statute, the party 
prevailing in the action is himself guilty of laches if he fail 
to prepare the proper judgment and procure the judge’s sig- 
nature thereto, and if by such failure he should contribute 
to a mistake of his adversary, he ought not to be allowed to 
derive any advantage therefrom. : 
PER CuRIAM. Motion allowed. 


©, G. BROWN and others v. HARPER WILLIAMS. 
Appeal— Certiorari. 


_A certiorari will not be granted where it appears that the petitioner 
failed to apply for the same at the term of this court next succeeding 
the rendition of the Judgement against him. 


Petition of plaintiffs for a certiorari heard at January 
‘Term, 1881, of THE SupREME CourRT. 


No counsel for plaintiffs. 
Mr. D. J. Devane, for defendant. 


Rurrin, J. This is an application for a certiorari filed at 
June Term, 1880, of this court, in which the petitioners say 
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that at spring term, 1879, of the superior court Duplin 
county, judgment was recovered against them in an action 
for the foreclosure of a mortgage, and that the judgment 
was not rendered in fact during the term, but at Burgaw 
(Pender county) about the last of June following, the judge 
having till then (with the consent of all the parties) taken 
the case under consideration. That the petitioners had 
notice of the filing of the judgment, and on the 2d of July 
entered their appeal and immediately made up and had 
served their case and endeavored to perfect their appeal by 
giving the bond within ten days, but were unable toe do so 
because they could not get the opposing party to agree upon 
the amount for which it should be given, and as the judge 
was gone, there was no one to determine the matter between 
them. That finally getting the amount agreed on, the peti-: 
tioners were enabled to give the bond and did give it bv 
mortgaging all their property as an indemnity. That they 
‘used every effort to get the clerk to send up the transcript 
in the case, and were at all times ready to pay his fees, but: 
that he deferred them from time to time, and until after the 
next term of the supreme court had passed, and that the fault 
of the delay was not their own, but the clerk’s. The counter- 
affidavit of the clerk is filed in which that officer says that 
no fees were offered him for making up the transcript in 
the case, until some time in January, 1880, and then it was 
during the sitting of a special term of the superior court, 
and when it was impossible for him to give it attention, 
but that he had been at all times, both before and since that 
time, ready to —have made it out, if the petitioners had 
requested hina to do so and paid his fees. 

While the case of the petitioners appeals somewhat to our 
sympathies, it is still impossible to avoid the conclusion 
even from their own statement that they have been guilty 
of laches. If unable to pay the fees due the clerk for making 
out and forwarding the transcript in their case, they should 
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have applied to the judge for an order directing that officer 
to perform such service without a charge, for that we think 
in a proper case the Judge might do, from analogy to the 
power given him, in case he allows a party to sue zn forma 
pauperis, to direct that no officer receive fees for services 
rendered in the case. But whether able to pay the fees or 
not, the parties should have either had their appeal here or 
applied for their certiorari setting forth their inability to do 
so at the term of this court next succeeding the rendition 
of the judgment against them. 

According to thetr own showing, and so far as we can see 
without any just excuse, they allowed the January term of 
the court to pass without any motion or application, thus 
making a delay of one entire year, during all which time 
the hands of the party in whose favor the judgment was 
rendered and thereby creating a presumption in his favor, 
have been tied. 

This is not that diligence required. by the law of those 
who ask favors of it, nor is it such as is usually practiced 
by parties who are really in earnest in prosecuting their 
appeals. The petition must therefore be dismissed. 

Per CURIAM. Motion denied. 
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R. H, PARKER, Admr, v. WILMINGTON & WELDON RATLROAD 
COMPANY. 


A ppeal— Certrorari. 


A writ of certiorari will be ordered where it appears that the conversa- 
tions and correspondence between the parties as to extending the 
time to perfect an appeal reasonably had the effect of misleading the 
petitioner, and where there is no material conflict in the statements 
contained in their affidavits. 
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‘(Walton v. Pearson, 82 N.C., 464; Wade y. Newbern, 72 N. C., 498; 
Hutehisony, Rumfelt, 88 N. C., 441, eited and approved.) 


Petition for certiorari filed by plaintiff on the 8th of 
January, 1880, and heard at.January Term, 1881, of Tue Su- 
PREME Court. 


Messrs. Day & Zolticoffer, T. N. Mill and J. B. Batchelor, for 
‘petitioner. 
Mr. Spier Whitaker, for defendant. 


AsHE, J. Thisisa petition fer a writ of cerfiorart as a 
substitute fer an appeal in this case. The action was to re- 
cover damages en aceount of the negligent killing of the 
plaintiff’s intestate, by a train of cars ran under the man- 
agement of the defendant company. ‘The trial resulted ad- 
versely to the plaintiff, and judgment against him and the 
sureties on his prosecution bond was signed by the judge on 
the 26th day of September, 1879. 

The petition states that before the adjournment of the 
court, one of the counsel for the plaintiff requested one of 
the counsel for the defendant to give the plaintiff time in 
which te perfect his appeal, longer than the time fixed by 
the statute for perfecting appeals to the supreme court, and 
tthe said counsel was understood by petitioner’s counsel to 
say that he would give a reasonable time. It states that 
petitioner’s counsel made preparations te draw up the case 
on appeal and file the appeal bond on the 4th of October, 
1879, but before doing so sent the fellowing telegram to 
defendant's counsel at Enfield where he resided: “Give 
until the 145th to appeal. Reply.” In reply to this, counsel 
for petitioner before 1 o’clock P. M. of the same day received 
a telegram signed by the-defendant’s counsel in these words: 
“Will see you the next week in Jackson.” It further states 
that counse: for petitioner met counsel for defendant.at Jack- 
san .on the 10th day of October, and making known to him 
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his intention to appeal, reminded him that he had tele- 
graphed him that he would see him about the appeal at 
Jackson, defendant’s counsel replied, “ I do see you at Jack- 
son ;” and after some further conversation about what Mr. 
Batchelor had said concerning the appeal, petitioner’s coun- 
sel said, “ You have misled me.” To which defendant’s 
counsel replied, “ he could not help it.” 

The facts stated in the petition are either admitted. or not. 
denied by defendant’s counsel in his affidavit filed in answer 
thereto, except that he says the application by petitioner’s. 
counsel for the extension of time at Jackson was on the 9th 
instead of the 10th of October, and “that at no. time during: 
the progress of the trial of said cause, nor at any time. after- 
wards did he give to said Hill or to any of the other counsel 
for plaintiff, any cause for believing that he would grant them 
any indulgence whatever,and that your affiant’s entire con- 
duct of said cause had plainly indicated that he would 
neither give nor ask any favors.” 

While the general rule adopted by this court in regard 
to appeals is that the statutory requirements must be com- 
plied with, some exceptions have been admitted,as where. 
the record shows. a written agreement of counsel waiving 
the lapse of time, or when the agreement 1s oral but dis- 
puted, and such waiver can be shown by the affidavit of. 
the appellee rejecting that of the appellant. Walton v. Pear- 
son, 82 N. C., 464; Wade v. Newbern, 72. N. C., 498. But a 
further exception has been recognized by this court in the. 
case of Hutchison v. Rumfelt, 83 N. €., 441, where it was held 
that if the waiver of the statutory requirements is expressly 
denied and the petitioner fails to bring himself within one. 
of the above exceptions the writ will be refused, unless. 
relievable on the ground of being misled by an alleged con- 
versation between the counsel of the petitioner and. the 
opposing counsel, within the spirit of section 133 of the 
Code. In, this case the petitioner does not allege that there 
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was an explicit waiver of the “code time,” but that his 
counsel was misled by the telegram received on the 4th of 
October from the defendant’s counsel. But itmay be insisted 
that when such conversation or correspondence is relied 
upon, the terms thereof and the reasonableness of the peti- 
tioner’s counsel being misled thereby, as in the case of 
special agreements, rest upon the affidavits of the opposing 
counsel or parties, and if denied, this court cannot hold 
that the petitioner has been misled, unless it can be seen 
from the affidavit of the counsel resisting the application, 
rejecting that of the petitioner or his counsel. This we hold 
to be the proper rule. But conceding that to be so, there 1s. 
no material conflict in the affidavits of the petitioner and 
the opposing counsel. The affidavit of defendant’s counsel 
does not directly deny any allegation in the petition. It 1s 
true, he says that he never gave Mr. Hill or any one 
else any cause for believing that he would give him 
an extension of time. This denial is argumentative and 
depends upon the construction of the telegram. It admits 
of a different interpretation, and while defendant’s counsel 
may think it gave no cause to petitioner's counsel for believ- 
ing that he would grant the indulgence, the petitioner's 
counsel it seems put a different construction upon it, and 
we think he was warranted in so doing. If defendant’s 
counsel did not intend at the time he sent the telegram to 
extend the time, why not say so at once? Jt was quite as 
easy to. say, I refuse the indulgence as to say, I will see you 
next week at Jackson. If it was his purpose, as he says in 
his affidavit, to grant no favors in the ease, why not inform 
Mr. Hill of his determination ? and not excite his expecta- 
tion by saying he would see him at a future day, when pos- 
sibly it might be too late to perfect the appeal if the indul- 
gence was refused. | 

At the interview in Jackson, petitioner’s counsel told 
defendant’s counsel that he had misled him, showing that 
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he had interpreted the telegram favorably to his application. 
It is not necessary to hold that defendant’s counsel intended 
by the vague telegraphic answer to beguile petitioner's 
counsel and lull him into inactivity, and we do not wish te 
be understood as intimating such an opinion, yet if it reason- 
ably had that effect, however well intended, and the peti- 
tioner has thereby been deprived of his appeal, be is entitled 
to the writ. | 

Viewing the facts of the case as stated by defendant’s 
counsel himself, we are of the opinion that the counsel of 
the petitioner has been reasonably misled by the counse! of 
the defendant. The writ of certiorari will therefore be issued 
upon the petitioner’s giving a proper bond. 

PER CiRIAN. Petitien granted. 
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JAMES M, HINES, Jr. v. JAMES M. HINES, Sey. 
Appeal—Practiee—Pro Forma Judgments. 


An appeal from the raling on one of several issues will be dismissed. 
The trial must be of ald the issnes raised by the pleadings. se that the 
appeal may present for review the exceptions taken and questions of 
law arising upon the whole case. Appeals from pro forma judgments 
will not be considered. 

(State v. Loeust, 68 N. C., 574, cited and approved.) 


Civin Action, tried at Fall Term, 1880, of Lesxorr Supe- 
rior Court, before Gudger, J. 

The action was heard upon a case agreed and founded 
upon the construction of the following instrument: 
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“Srate oF NortH CAROLINA. WaAyYNE County: 

“Know all men by these presents that I, Enoch Cobb, for 
the consideration of the good will, favor and affection that 
I bear towards my son-in-law, James M. Hines, I give to 
the said James M. Hines the following negroes: Old Kedar, 
Catherine, Edwin, Teanor and Alfred, and four head of 
horses, one yoke of oxen, nine suws and pigs, and twelve 
head of cattle, one hundred barrels of corn, ten stacks of 
fodder, and working tools, seven head of sheep. In witness 
whereof I hereunto set my hand and seal this 23d day of 
February, 1839.” (Signed) “Bi, Coss.” 

“Talso place and set over and appoint James M. Hines 
agent of the hereafter named property, to be to use and 
benefit of my daughter Cartha, and the lawful heirs of her 
body, to them and their successors, to-wit: Patsea, Winney, 
Ellic, Little Kedar, Abram and Smitha, and the following 
tracts of land, beginning at a stake in the river, 18 poles 
above the mouth of the marsh gut and runs 8. 87, Ih. 116, 
then N. 69, E. 80 poles to a post oak and sassafras, then S$. 
50, E. 16 poles to a gum, then down a small drain to a 
sweet-gum on the north edge of the marsh gut, and then 
up the said edge to the corner named by the John O. Whit- 
field deed to me, then S. 4 poles to a pine stump, then §. 275, 
W. 81 poles to the centre of three pines, then to a hickory 
65 poles, then 22 W. 46 poles, then N. 65, E. 93 poles to a 
water oak on the road, then down the road to astake in the 
river at low water mark, then up the meanders of the river 
to the beginning, be the same more or less, but the above 
named lJand-may be better distinguished and known by 
reference to three deeds, one from Carroway Hines, one from 
Ichabod Herring and Grady Herring, and one from John O. 
Whitfield, supposed by estimation to contain one thousand 
and: eighty-eight acres. In witness whereof I hereunto set 
my hand and seal this 23d day of February, 1839.” 

(Signed in presence of witnesses) “ H. Coss, [Seal ].” 
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The deed was duly proved and registered. Cartha died 
before the late war, and the plaintiff is her only living child, 
and the defendant was her husband, referred to in the above 
deed. The defendant received the rents of the said land, 
and the hires or profits of said negroes, until the close of 
the war in [865. . 

The plaintiff and defendant reserving all issues and ques- 
tions of fact for future consideration, now submit the above 
to the court upon the issue of law presented, 7. e can the 
plaintiff maintain his action, or is he entitled to hig account. 
of said rents and profits? » 

It is agreed that if the court is of opinion on this case for 
the plaintiff, then it shall proceed to try the issues of fact 
raised by the pleadings, but if of opinion against the plain- 
tiff, then the defendant shall have judgment against the 
plaintiff and his sureties for costs. 

Upon the case agreed it was adjudged by the court that 
the plaintiff can maintain bis action and that he is entitled 
to an account as prayed in his complaint, from which judg- 
ment the defendant appealed. 


Messrs. H. F. Grainger and G. V. Strong, for plaintiff. 
Messrs. W. T. Faircloth and W. T. Dortch, for defendant. 


AsHuk, J. The case, by the appeal, in the manner it is 
brought before this court is fragmentary. The law involved 
is by a “pro forma”’ judgment sent to this court, while the 
facts and merits of the case are retained in the court below 
to await the opinion of this court upon the question of law. 
Such a proceeding is an innovation upon the practice of 
the court; and to entertain the appeal would be establishing 
a bad precedent, to which this court cannot give its sanc- 
tion. . 

Questions of law involved in a case may be decided by 
this court in advance of a trial upon the merits, when they 
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are properly raised, as by a demurrer, but we will not con- 
sider cases brought to this court by appeals from pro forma 
judgments submitted to by the parties, “to feel their way ” 
in cases of doubtful litigation. In the case of State v. Locust, 
63 N. C., 574, the court reminds the judges of the superior 
courts that it would not consider cases sent to this court 
upon pro forma judgments. 

The parties in this case should have gone on regularly to 
trial of the case upon all the issues raised by the pleadings, 
according to the regular practice of the court, and if the 
court should have erred in its judgment or any of its rul- 
ings, then to have brought the whole case before this court 
by appeal, that its decision upon the questions of law in- 
volved and controverted might be finally adjudicated. 

The appeal must be dismissed. Let this be certified to 
the superior court of Lencir county, that further proceed- 
ings may be had, according to law. 

PER CURIAM. Appeal dismissed. 
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E. TURLINGTON v. H. WILLIAMS. 
Appeal—Praetice— Pleading. 


An appeal from the refusal of the court to strike out a part of defend- 
ant’s answer will not lie. The question as to the sufficiency of the 
defence set up should have been raised by a demurrer to the answer, 
or by an objection on the trial to an issue ieee the matters per- 
taining thereto. 


(Crawley v. Woedfin, 78 N. C., 4; MeBride v. Patterson, 2b., 412 ; Bult 
v. Carter, 83 N. C., 249, cited and approved.) 


Crvit Action to recover land tried at Spring Term, 1880, 
of Harnett Superior Court, before Eure, J. 
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The plaintiff appealed from the ruling of the court. 
below. 


Mr. W.E. Murchison, for plaintiff. 
Messrs. W. A. Guthrie and N. W. Ray, for defendant. 


Asuz, J. This was an appeal from the ruling of His 
Honor in a case depending in the superior court of Harnett 
county. It was an action to recover land brought by the 
plaintiff against the defendant. The defendant claims title 
and the right of possession to two tracts of land lying adja- 
cent, the one containing three hundred acres, and the other 
two hundred and six acres. 

The plaintiff claims title and the possession to a tract of 
land of two hundred and twenty-five acres, which lapped 
upon each of the tracts claimed by defendant. The defend- 
ant disclaimed title to any of the lands sued for outside of 
the boundaries of his said two tracts, and denied possession 
of the same, but admitted that he was in possession of that 
part of the land claimed by plaintiff, which lapped upon 
his two hundred and six acre tract. 

The defendant by way of counter-claim alleged that the 
plaintiff was in possession of and withheld from him the 
possession of that part of his three hundred acre. tract which 
was lapped upon by the land to which the plaintiff set up 
title, and demanded judgment that the plaintiff be removed 
therefrom, and that the defendant be adjudged entitled to 
the possession of the whole of said tract, and for five hundred 
dollars damages and for costs. When the case was called for 
trial, the plaintiff moved the court to strike out that part 
of the defendant’s answer which set up a counter-claim, but 
His Honor refused the motion and the plaintiff appealed. 

The point intended to be raised and presented for our 
consideration by this appeal is, whether there was error in 
the refusal of His Honor to strike out the counter-claim ? 
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But we think the question really presented is, whether an 
appeal in the case will lie? 

We cannot see that there was any substantial right. 
claimed by the plaintiff which was affected by the refusal 
ef the court to strike out that part of the defendant’s. 
answer any more than there js in a refusal to continue a 
ease, to enter a non-suit, dismiss an action, or. strike out or 
disregard a sham plea. It has been held that an appeal 
will not lie from a refusal to continue a case, to enter a non- 
suit, or dismiss an action. Crawley v. Woodfin, 78 N.C, 4; 
McBride v. Patterson, 78 N. C., 412. And inthe case of Hull 
vy. Carter, 83 N. C.,249, this court intimated a strong impres- 
sion that no appeal would lie from the refusal of His Honor 
to strike out or disregard a frivolous plea. 

If the plaintiff wished to raise the question whether a 
eounter-claim could be pleaded in an action to recoyer land, 
he should have demurred to the answer and thereby raise 
an issue of law, from the judgment upon which an appeal 
would lie; or he might have’ gone to trial and objected to 
an issue under the counter-claim, have his exeeptions noted, 
and if that point should have been ruled against him, and 
the action finally determined adversely to him, he might 
have bad the benefit of his exception upon appeal. 

PER CURIAM. Appeal dismissed. 
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*JOHN H. KERR, Receiver, v. H. F. BRANDON and others. 


Suit on Official Bond—Surety, when rot liable— Receiver — lwvi- 
dence. 


The sureties on the official bond of a elerk are not liable for the default 
of their principal in administering a fund as receiver. The statute in 
reference to the appointment of receivers and the order in this case 
imposed upon the defendant a personal obligation only. Bat. Reyv.. 
ch. 53§ 22. But itis not competent to skow by evidence dehors the 
record that he and his sureties so understood it. 


(Judges v. Deans, 2 Hawks, 93; Me Neitl v. Morrison, 63 N. C., 508; Cox 
v. Blair, 76 N. C., 78; Wade v. Odeneal, 3 Dev. 423, cited and ap- 
proved.) 


Crvit AcTION on an official bond tried at Fall Term, 1880, 
of CASWELL Superior Court, before Kure, J. 
The plaintiff appealed from the judgment below. 


Messrs. A. . Henderson and Graham & Graham, for plain- 
tiff: | 
The fund received by defendant by virtue of his office ; 
and his sureties are liable. Broughton v. Haywood, Phil., 380. 

Yases cited in opinion of court discussed. Clerk must ac- 
count for all moneys received, &c. Havens v. Latham, 75 N. 
C., 505; State v. Gaines, 8 Ired., 165. This case distinguish- 
able from Gregory v. Morisey, 79 N. C., 559. See also 1 Dev. 
& Bat. 414; Becton v. Becton, 3 Jones Eq., 419; State v. Me- 
Alpine, 4 Ired., 140. Record cannot be explained by parol. 
Harrell v. Peebles, 79 N. C. 26... 


Mr. Thos. Ruffin, for defendants. 


*Ruffin J., was of counsel in this case, 
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SaurrH, C.J. In an action instituted by the solicitor of 
the judicial district of which Caswell county forms a part, 
pursuant to sections 21 and 22, of chapter 58, Bat. Rev., for 
securing the estate of certain infants in the hands of their 
removed guardian, Martha J. Womack, the order following 
was made at Fall Term, 1870: 

“On motion, it is ordered by the court that Henry F. 
Brandon be appointed a receiver to take into his possession 
the estate of Sarah B. Russell, Ann E. Russell and Wilhte 
Russell, and manage the same to the best interest of the said 
minors; to lend their money upon good security, and that 
he rent out the lands to the best advantage for the minors ;. 
to collect the rents and lend the same upon good security.” 

The appointee, who was then clerk of the court, continued 
to be such until the end of his term of office in September, 
1874, when he surrendered all the papers and effects belong- 
ing to the office to his successor, retaining however the es- 
tate of the infants in his hands and acting thereafter, as be- 
fore, under his appointment as receiver. At spring term, 
1875, the defendant, Brandon, rendered his account of the 
administration of the estate, with the vouchers and effects 
thereof, and tendered his resignation, when the court sug- 
gested the name of another person in his place, who refused 
the appointment, and no further action was then had. At 
this time the defendant had faithfully managed. the funds 
—making regular annual returns—and had wasted and 
misapplied no part of it. 7 

At fall term, 1878, the following order was entered : 

“This cause coming on to be heard, and it being made: 
known to the court that the estates of the following named. 
infants (naming them) are in the hands of Henry F. Bran- 
don, as receiver, who has given no bond or other security 
for the protection of the same, 1t is therefore, on motion of 
F. N. Strudwick, solicitor, acting on this behalf, ordered 
that the said Brandon give a bond with good and sufficient 

) 
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sureties, in double the amount of the value of the estates in 
his hands, and justify the same before the clerk of this court, 
within thirty days from the last day of this term ; or, in 
case he fail to do so, then that he file with the clerk a sworn 
statement of his account as receiver of said estates, and that 
he pay all that may be in his hands for said infants, with- 
out further delay, to the clerk of this court, who is appoint- 
ed receiver of the estates of said infants.” 

The defendant, Brandon, failing tocomply with the order 
the present action 1s instituted against him and the other 
defendants, sureties to his offictal bond, given for securing 
the faithful discharge of his duties as clerk, to charge them 
with the trust fund wasted and misapplied while in his 
hands as receiver; and the only question presented in the 
record for us to solve is, whether the defendants are respon- 
‘sible in damages for his default. 

To repel the allegation that the receivership was conferred 
‘apon the said Brandon in his official capacity as clerk, and 
‘to show that the appointment was entirely personal, the de- 
fendants were permitted, after objection, to prove by wit- 
messes that at the time when the order appointing a recelver 
‘was entered, it was distinctly understood and admitted by 
ithe solicitor and the special counsel appearing and acting 
for the infants, in open court, before the presiding judge, 
that the appointment was, in legal effect and so intended to 
be, individual and imposing no obligaticn on the sureties 
to the officfal bond, and that until this assurance was given 
Brandon declared his unwillingness to bind his sureties for 
this new duty, and sooner than do so, he would resign his 
office; and that it was then made known that a guardian 
would soon be appointed and the appointment of receiver 
was intended to be temporary only. 

Upon the facts thus proved, the court ruled that the sure- 
ties were not bound for the default of the receiver, the ap- 
pointment being personal, and that they recover their costs 
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egainst the plaintiff, and from this jadgment the plaintiff 
appeals. 

The cases cited im the brief of the plaintiff’s counsel 
establish the proposition that when an officer of the court, 
designated either by his official or individual name in the 
order, is commissioned to make sale of real or personal 
estate, he acts in his official capacity and his sureties under- 
take for the fidelity of his conduct. Judges v. Dean, 2 Hawks, 
93; McNeil v. Morrison, 63 N.C., 608; Cow v. Blair, 76 N. 
€., 78. In such sales, when of land, the statute provides 
that “the court may authorize any officer thereof, or any other 
competent person to act.” Bat. Rev., ch. 84. § 15. And 
when of personal property, that “the court shall order a 
sale to be made by some officer of the court, or other compe- 
tent person.” Ibid., § 29. So Ravn, J., declares in McNeil 
vy. Morrison, that “whenever the person who is clerk is 
appointed, it is to be tuken that he is appointed in his offi- 
cial capacity.” To the same effect is the language of Bynum, 
J.,in Cox v. Blair. These decisions rest upon the phrase- 
ology and presumed intent of the statute, which differs 
somewhat from that employed when a receiver is to be 
appointed, and which directs the designation “of some dis- 
creet person” for that place. Bat. Rev. ch. 53, § 22. 

The plain import of the order of appointment without 
the aid of extrinsic evidence, in our opinion, and the sub- 
sequent action of the court in the cause, restrict it to the 
defendant as an individual, in like manner as if he were 
not the clerk. No reference is made to the office in the 
statute nor in the order, and we see no reason for giving it. 
a wider scope or different effect than it would have in other 
cases, While then we interpret the judgment from its own 
terms as having the iegal operation intended by the court 
and by the parties, as the evidence discloses, and to impose 
upon the appointee a personal obligation only, we do not 
admit that it can be controlled or modified by evidence 
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dehors the record as to what it was understood tobe. “The 
records may be identified by testimony,” says RuFrin, J., in 
Wade v. Odeneal, 3 Dev., 423, “ but their contents cannot be 
altered or meaning explained by parol.” It would lead to 
mischievous consequences if the wribten memorials of the 
action of a court eould be varied or explained by outside 
evidence of their meaning. They may be amended so as 
to speak the truth and in furtherance of right, but while 
they stand, their import isa pure matter of construction as 
other writings, and for reasons quite as strong. 

But the errer in admitting the testimony is harmless,. 
since our construction of the order is the same as if it had 
not been heard, and the exception is consequently without 
practical force. 

It must therefore be declared there is no error in the 
ruling of the court and the judgment must be affirmed. 
Let this be certified that the cause may proceed in the court 
below. 


No error. Affirmed, 


State ex..rel., &c., W. L. HOOVER, wife and others v. W. R. 
BERRYHILL and others. 


Suit on Administration Bond—Jurisdiction—Demand— Parties, 


1. In an action on the bond of an administrator, several breaches may 
be joined even though they relate to several persons, provided they 
are all eovered by the bond. In such case the superior court has juris- 
diction to establish the amount of the debt claimed,and no demand 
is necessary before suit brought.. 


e 
v- 


2, The similarity between rules of equity courts and those established by 
the code in determining the proper parties to actions and special pro- 
ceedings for accounts, discussed by RUFFIN, J. 
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tHeilig v. Foard, 64 N.C., 710; Vaugin v. Stephenson, 69 N. C., 212; 
Green Vv. Green, 1b., 294; Burns v. Ashworth, 72 N. C. 496; State v. 
McKay, 6 Ired., 397, cited and approved.) 


Civin Actien in the name of the State ex .rel., upon the 
‘bond of an administrator, tried at Fall Term, 1880, of 
MECKLENBURG Superior Count, before Seymour, J. 

The plaintiffs allege in their complaint that Joseph C. 
Nicholson died intestate in 1872, leaving as his next of kin 
five children, amongst whom were the two female plaintiffs ; 
and that in the same year administratien on his estate was 
granted to J. B. Nicholson, who executed a bond with 
Samuel Berryhill and the defendant Herron as his sureties. 
That in 1879, the plaintiffs filed their petition in the pro- 
bate court of their-county against said administrator, asking 
for a settlement of the estate, and in pursuance thereof an 
account was taken,and it was ascertained that the said 
administrator was due the estate of his intestate the sum of 
$475.45, and a decree was entered against him in favor of 
each of the said female plaintiffs for the sum of $93.09, that 
being one-fifth of the whole sum. 

That the surety,Samuel Berryhill, died in 1878, intestate, 
and the defendants, W. B. Berryhill and C. B. Todd,are his 
administrators. That the administrator, Nicholson, has 
committed breaches of his bond by net paying the amounts 
due the plaintiffs according to the decree of the probate 
judge, and thence this action on the bond, in which they 
seek to recover those amounts. 

The defendants demur to the complaint, assigning four 
grounds therefor : 

1. The defect of parties, in that the other three children 
of the intestate, Joseph C. Nicholson, were not joined in the 


action. 
2, A misjoinder of parties, in that the two decrees ren- 
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dered by the prebate court in favor of the plaintiffs, being 
several in their nature, could not be jomed in one action. 

3. That no demand was made upon the defendants before 
action was brought. 

4, That the superior court had no Jurisdiction of the. 
subjeet matter of the action. | 

The judge below overruled the demurrer, and the defend- 
ants appealed. 


Messrs. Jones & Johnston, for plaintiffs. 
Messrs. Wilson & Son and Bynum & Grier, for defendants. 


Rurriuy, J. As the question of jurisdiction goes to the 
root of the matter, we will consider of it first. 

The act of 4858-69, Bat. Rev., ch. 45, § 138, provides 
that the creditor of the decedent may bring an action against 
his executor or administrator,on a demand at any time 
after it is due, bet no execution shall] issue: without leave of 
court, and wpon proof that the executor or administrator has. 
failed to pay the creditor his zatable part of the assets. In 
construing this aet, it was decided at a very early day after- 
its enactment, that any court having jurisdiction of the 
amount sued for, could entertain the swit of the creditor so. 
far as to. establish his claim and give him judgment there- 
for. Heilig v. Foard, 64 N. ©., 719; Vaughn v. Stephenson, 69 
N. ©., 212. This settles the question of jurisdiction. 

As to the absence of a demand upon the defendant admin-~ 
istrator before suit, we know of no law requiring ¥ to be. 
made. It is true, that a party suing before making such a 
demand does so at his own expense ;: for the law is peremp- 
tory that no executor or administrator who does net delay 
er neglect payment unreasonably, shall pay costs in any 
action, and no delay could be deemed. unreasonable until 
there was 4 demand upon him. 
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This brings us te the question of the defect and the 
misjoinder of the parties plaintiff. 

When the constitution of 1868 was adopted, whereby all 
the distinctions between actions at law and suits in equity, 
and the forms of all sueh actions and suits, were abolished, 
it became to be a matter of imperative necessity that there 
should be new rules provided for our courts in regard to the 
parties to the actions to be thereafter instituted. It was 
open to the law-making power of the state te have retained 
either the technical common law rules, or those that had 
been adopted by ihe chancery courts, and which were 
regarded as being more liberal; but as the two were incon- 
sistent, and in many particulars contradictory, they could 
not co-exist in the same court, and be administered at the 
same time. Accordingly the provisions of the code were 
adopted, which, with a few medifications, are the same with 
the rules that had prevailed in the courts of equity; so that 
those old equity rules are our best guides in determining 
the proper parties to actions brought under the code; and 
this court very early manifested a purpose to adopt them as 
such. 

In looking into the authers whe have treated of equity 
pleadings, 1t will be discovered that courts of chancery had 
but few, and those very simple, rules for determining the 
proper parties to a suit; and that a leading one was that 
every person who had an interest in the subject matter of 
the suit should bea party thereto; and this, with the two- 
fold idea of making it safe to the defendant to perform the 
decree, and of avoiding unnecessary litigation. And espe- 
cially was this principle adhered to and rigidly enforced 
whenever the object of the suit was to obtain an aceount 
from the defendant. Ina every suit, the object of which was 
to assert the right to have an account on the part of the 
plaintiff, as belonging to a class of persons, all the individ- 
uals who compose the class must be parties and before the 
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court; and the case of a suit by the next of kin or distrib- 
utees against the personal representative of an estate for an 
account, is always cited in the books as an illustration of 
the rule, it being universally held that they must all in one 
capacity or another be parties to the action. 

But this rule did not obtain unless all the persons were 
concurrently interested, not equally, for it may have been 
partially, in the fund of which the account was sought. So 
that, if some of the individuals who originally had interests 
had been accounted with, they need not be made parties to 
a suit brought by the others. Oragain, where the shares of 
the different parties had been kept separate and distinet, so 
that no one was interested in that of the other, although all 
due from the same party and in the same way, they need 
not all join. Or, still again, where several persons were 
each entitled to certain fized portions of an ascertained sum 
in the hands of a trustee, each might have sued for his own 
share, without joining those who had similar interests. 

This distinction Pomeroy in his Treatise on Remedies in 
section 259, says is important, and thus proceeds to state it 
more fully: “If a trustee holds a fund which he is bound 
to distribute to different beneficiaries in unequal propor- 
tions, and the proportionate share of each has not been as- 
certained, all the persons interested in the distribution are 
necessary parties to an action brought to enforce the trust; 
but when the proportionate share of each has been definitely 
ascertained by a proceeding binding on the trustee, each is 
entitled to demand payment of the share belonging to him- 
self, and if not paid, to maintain a separate action for it.” 
To the same effect is Story’s Equity Pleading, $$ 207, 212; 
and 1 Daniel’s Chancery Practice, 265. In the hght of these 
authorities, this court does not think there is any defect of 
parties in the case before us. 

When sued for an account before the probate judge, as 
the case states he was, a demurrer, similar to the one here 
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relied on, would have been sustained, provided the parties 
plaintiff in that proceeding were the same as in this action ; 
but failing to interpose the objection there, and allowing 
that court to proceed to judgment against him, so as to have 
“the proportionate share of each definitely ascertained,” he 
placed it in the power of each to sue him; for the interests 
of the several persons composing the class of distributees 
were no longer concurrent. 

Nor do we think the demurrer can be sustaines upon the 
ground of misjoinder of the parties. Indeed, there is no 
such thing as a demurrer for a misjoinder as there is for a 
defect of parties allowed by the code; C. C. P., § 95, and the 
cases of Green v. Green, 69 N. C., 294; Burns v. Ashworth, 72 
N. C., 496; such misjoinder of unnecesssary parties being 
treated as surplusage. But we presume the draftsman in- 
tended to demur upon the ground that several causes of 
action have been improperly united, aud as we wish to try 
causes upon their merits and not upon mere technicalities, 
we shall consider it in that ght. 

We presume that it will hardly be maintained that the 
effect of the code, with its freerand more elastic provisions 
has been to prevent the union of parties plaintiff, when the 
same was permitted by the common law. The right to join, 
under the old system, has not been repealed or restricted, 
but enlarged and extended under the new; so that if the 
action which we are now considering could have been main- 
tained at common law in the names of the two plaintiffs, 
and their union would not have furnished good ground for 
a demurrer,it must be safe to say that it can be under the 
code, which detracts nothing from, but adds to, the privi- 
leges allowed under the former. 

In the State v. McKay, 6 Ired., 397, which was a suit 
brought by several distributees on the bond of the adwin- 
istrator, and the point was made for the defendants, that, as 
the rights of the plaintiffs were separate, they must sue sep; 
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arately, and that two persons could not unite as relators, 
unless they were jointly interested in all the damages that 
eould be assessed under the declaration, the court held that 
the bond taken by the state was a single security for the 
performance of each and every duty imposed upon the ad- 
ministrator, and that the right to sue and recover on it must 
be co-extensive with the security, and that therefore it was 
competent to assign Just so many breaches of the bond as 
the parties saw fit, whether one or more, and whether for a 
failure of duty to one or to several persons, 

We therefore see no error in the ruling of the judge below. 

No error. Affirmed. 


NEWTON COX and others v. LEVI COX, Ex’r, 


Trial—Account—Issue—Executors and Administrators— Statute 
of Limitations. 


1. Where a case involves both an account and the trial of an issue by a 
jury, it is not error to postpone the reference until the issue is passed 
Upou. 


9. An executor or administrator who pleads the statute of limitations 
under section 32 (2) of the code, must show that the seven years have 
expired next after his qualification before suit brought, and that he 
has advertised according to law. Without proof of the advertisement 
the plea of the statute will not avail him. 


(R. R. Co. v. Morrison, 82 N. C., 141; Barham v. Lomax, 73 N. C., 763 
Cooper v. Cherry, 8 Jones, 323, cited and approved.) 


Crviz Action on a guardian bond tried at Spring Term, 
1880, of Ranpo_pH Superior Court, before Seymour, J. 

The action was brought upon the guardian bond of 
Thomas Cox, the testator of the defendant. William Cox, 
late of Randolph county, died in the year 1856, testate. His 
will in which his son Thomas Cox was appointed executor 
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was adinitted to probate at the August term, 1856, of the 
court of pleas and quarter sessions for Randolph county. 
‘Phe testator bequeathed in his will ten dollars to each of his 
grand-children, being seven in number, to-wit: Newton Cox, 
Sarah E. Cox, Eliza Cox and Nancy Cox (now intermarried 
with William Craven), Mary Ann Cox (intermarried with 
Calvin Wells) and Joshua S.Cox. Thomas Cox on the pro- 
bate of the will was duly qualified as executor and after- 
wards in 1864 was appointed guardian of the said grand- 
children of his testator and then executed the guardian 
bond, sued on, dated the 3d of February, 1864. 

Thomas Cox died on the 9th of May, 1872, and on the 
20th of the same month his will was admitted to probate 
and the defendant, Levi Cox, who was appointed execu- 
tor therein, qualified and took upon himself the burthen 
-of executing said will. The wards ef his testator all be- 
ing of age (except Sarah Cox) when he qualified as exec- 
utor, he tendered. to them their respective shares of the 
identical bank bills which he had received from his testa- 
tor constituting the fund owing to the plaintiffs as wards 
of his testator, and all of them refused to receive the 
same except Joshua S. Cox and Mary Ann Cox, wile of 
Calvin Wells. They received their shares and therefore 
have not joined in this action. The defendant relied upon 
the statute of limitations, pleading that he had made due 
advertisement aceording to law for all creditors of his testa- 
tor’s estate to present their claims and that the plaintiffs 
have not brought this action within seven years, neither 
after the death of the said Thomas Cox, defendart’s testator, 
nor within seven years next after this defendant’s qualify- 
ing as his executor. Upon a eall of the case, the plaintiffs 
moved for a reference to the clerk to take an account of the 
guardianship, and His Honor refused the motion on the 
ground that the defendant had interposed the plea of the 
statute of limitations and a reference should be postponed 
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until the issue raised by the plea was tried, and accordingly 
submitted the issue to the jury, to which ruling the plaintiff 
excepted. 

Upon the issue submitted, the jury found a special ver- 
dict as follows: “That the testator, Thomas Cox, died on 
the 9th day of May, 1872, that the defendant, Levi Cox, 
qualified as executer on the 20th of May, 1872, on the pro- 
bate of the will, and that on the same day he put up writ- 
ten notices at the court house door and four other public 
places in the county of Randolph, notifying creditors to 
present their claims within twelve months and five days. 
That all the relations except Sarah Cox were ef the full age 
of twenty-one years, more than seven years before the com- 
mencement of this action, and that the said Sarah Cox became 
twenty-one years of age within three years, viz: 1876.” 

Upon the rendition of this verdict His Henor adjudged 
that tie action was barred by the statute of limitations as 
to the plaintiffs, Newton Cox, E. H. Cox, Eliza Cox, and 
Wiilidw Craven and wife Nancy Craven,and that they take 
nothing by this actien; and that they pay four-fifths of the 
costs of this action up to and including the costs of this 
term to be taxed by the clerk. It is further ordered that 
the clerk of this eourt take an account of the guardianship 
of Thomas Cox as guardian of Sarah Cox only, and report 
the state of the account and condition of the fand te the 
next term. To which judement the plaintiff excepted and 
appealed. 


Messrs. Scott & Caldwell; for plaintiffs. 
No counsel for defendant. 


Asue, J. The first exception taken by the defendant's coun- 
sel is to the ruling of His Honor in regard to postponing a 
reference for an account until the issue made by the plead- 
ings upon the statute of limitations was tried. When a case 
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involves both an account and the trial of an issue by a jury, 
they cannot be investigated at the same time—the one must 
precede the other—and it would be needless to increase the 
expense and trouble of a reference when the case might 
result adversely to the plaintiff upon the finding of the 
jury. But when the issue is first tried, if the verdict should 
he for the defendant the account could still be taken; but if 
for the plaintiff, that would put an end to the ease and save 
the necessity of an aceount. This practice 1s recognized 
and recommended in the case of A. ZT. & O. &. A. Co. v. 
Morrison, 82. N. C., 144. See also Parham v. Lomax, 78 N. 
Cage 1G; 

The other exception taken was to the judgment rendered 
by His Honor upon the special verdict in reiation to the 
statute of limitations. In this there was no error. The 
jury found that all of the plaintiffs were of full age on the 
20th day of May, 1872, that the defendant qualified as exec- 
utor on that day and on the same day putup written notices 
at the court house door and four other public places in the 
county of Randolph, netifying creditors to present their 
claims within twelve monthsand five days from that date. 
The statute of limitations applicable to this case is chapter 
17 of Battle’s Revisal, Title 3, section 382, subdiv. 2, which 
rrovides that actions must be brought “by any creditor of a 
deceased person against his personal or real representative, 
Within seven years next after the qualification of the execu- 
tor or administrator and the making the advertisement 
required by law for ereditors of the deceased to present 
their claims, &c. We do not think it was intended by this 
statute that the seven years should begin to run from the 
time of “ making the advertisement.” If that was the inten- 
‘ion of the legislature they would not in the same connec- 
tion have employed the words “next after the qualification 
of the executor or administrator” as that isan event which 
must precede the advertisement and which under the pro. 
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visions of the law may do so, by the space of twenty days. 
To give the act that construction, there would be two events 
and leave it doubtfal from which the time is to be com: 
puted. We areof the opinion, the words “and making the 
advertisment required by law,” &c, were used simply to 
qualify the provisions of the act, and that the act should be 
construed as if it read within seven years next after the 
qualification of the executor or administrator, provided he 
shall have made the advertisement required by law for cred- 
itors of the deceased to present their claims, &c. So that 
for an executor or administrator to make out his defence of 
the statute of limitations, he must show that seven years 
have transpired after his qualification before the commence- 
ment of the action and that he has advertised as required 
by law. Without proof of the advertisement, the plea of 
the statute of limitations cannot avail him. We are sus- 
tained in this construction by the interpretation which has 
been put by this court upon the act of 1789. That act 
(Rev. Code, ch. 46, § 16,) provided that every executor or 
administrator should advertise within two months after 
qualification for creditors to present their claims within the 
time prescribed by law,and by chapter 63, section 12, a part 
of the same act, that all creditors residing in the state 
should present their claims within two years from the qual- 
ification of the executor or administrator, and if thev should 
fail-to do so, they should be forever barred from the recovery 
of their debt. Though the failure to present the claims is 
declared to be an absolute bar (except against those laboring 
under disabilities) without any qualification as to the adver- 
tisement, this court has held that this statute did not pro- 
tect an administrator unless he had paid over the assets to 
the distributees and taken refunding bondsas well as adver- 
tised in conformity to the act. Cooper v. Cherry, 8 Jones, 
823. The judgment of the court below must be affirmed. 
No error. Affirmed. 
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W. H. HURST, Ex’r v. W. M. ADDINGTON and another. 
Executors and Administrators— Pleading. 


A demurrer to a complaint, in an action brought by an executor, upon 
the ground that it doesnot show the probate of the will and qualiti- 
cation of the executor before suit brought, is frivolous and will not be 
sustained. The allegation that probate and qualification were had in 
the probate court (which has jurisdiction of the same) before filing the 
complaint, is sufficient. 

(Swepson v. Harvey, 66 N. C., 436; Boyden v. Henry, 83 N. C., 274; 
Daniel y. Harper, Ib. 4, cited and approved.) 


Civiz Action tried upon complaint and demurrer at Fall 
Term, 1880, of Buncompe Superior Court, before Gilmer, J. 

The complaint is as follows: 1. That on the 12th of Feb- 
ruary, 1878, KE. Morrow died leaving a last will and testa- 
ment in which the plaintiff was appointed sole executor, 
and that said will was duly proved and admitted to probate 
according to law, and letters testamentary were thereafter 
issued and granted to the plaintiff as sole executor by the 
probate judge of Buncombe county, and the plaintiff there- 
upon qualified as such executor and entered upon the dis- 
charge of his said office. 

2. That on the 18th of April, 1876, the defendant exe- 
euted to said Morrow a promissory note of which the fol- 
lowing is a copy: Twelve months after date, we W. M. Ad- 
dington, as principal; and J. L. Robinson, as surety, promise 
to pay to Ebenezer Morrow or order five hundred and sixty- 
nine dollars and seventy-six cents for value received, with 
interest from date at eight per cent. per annum. (Dated 
April 18th, 1876, and signed and sealed by said principal 
and surety). Upon which note is the following credit: Re- 
ceived on the within note forty-five dollars and ninety-two 
cents, Aug. 2, 1880. 
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3. That the balance of said note is still due and unpaid 
by the defendants; wherefore the plaintiff demands judg- 
ment, first, for five hundred and sixty-nine dollars and 
seventy-six cents and interest according to law, and secondly, 
for costs of action. 

To which complaint, the defendants jointly demurred and 
assigned for cause thereof, “that the complaint does not 
state facts sufficient to constitute a cause of action, in that, 
“it does not state that the will of E. Morrow was admitted 
to probate and the plaintiff qualified as executor of said 
will prior to the bringing of this action; and further, the 
plaintiff does not show that the judge of probate of Bun- 
combe county had jurisdiction to admit said will to pro- 
bate; therefore the defendants demand that the action be 
quashed, and that they recover their costs.” 

The demurrer was overruled by the court, and the fol- 
lowing. judgment rendered: The plaintiff by his counsel 
moves for judgment on his complaint upon the ground that 
the demurrer is frivolous, and the motion having been 
argued by counsel and considered by the court, the court is 
of opinion that the demurrez is frivolous; and it was there- 
fore adjudged that the plaintiff recover of the defendants 
the amount of said note with interest at eight per cent. 
and cosis of action, from which judgment the defendants 
appealed. 


Messrs. M. E. Carter and Reade, Busbee & Busbee, for plaintiff. 
Mr. Jas. H. Merrimon, for defendants. 


AsueE, J. We concur with His Honor in the court below, 
that the demurrer was frivolous and should have been 
stricken out or disregarded, and judgment rendered for the 
plaintiff. | 

In the case of Swepson v. Harvey, 66 N. C., 436, it was held 
that if the defences set up in the answer are worthy of con- 
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sideration, they cannot be declared frivolous; and in such 
ease the plaintiff should either reply or demur, and if the 
demurrer be overruled, it became the duty of the judge to 
allow him to plead over, unless it is manifest that such de- 
murrer is frivolous and does not raise any question of law 
worthy of serious consideration, and is interposed merely 
for delay. And again, a frivolous answer has been defined 
to be one which is manifestly impertinent, as alleging mat- 
ters which if true do net affect the right to recover. Brog- 
den v. Henry, 83 N. C., 274; Dail v. Harper, Ib., 4. 

Applying the principles enunciated in these cases to our 
case, we must concur with the judge belew that the demur- 
rer is frivolous. We cannot see how it affects the recovery 
of the plaintiff, and it does seem to have been filed merely 
for the purpose of delay. The complaint sufficiently shows 
that the will was proved and. the executor qualified before 
the filing of the complaint; these facts are stated in the 
complaint, and it is perfectly immaterial whether the pro- 
bate was had before or after the issuing of the summens, 
so it was done before the filing of the complaint, for it is 
common learning that an executor may comnience an ac- 
tion before he has proved the will, but cannot declare before 
probate. Toller on Executors, 46; 1 Williams on Executors, 
260, That ground of demurrer then cannot be sustained. 

And the other ground is equally without foundation. 
The court of probate of Buncombe county has jurisdiction 
of the probate of wills. It has taken jurisdiction in this 
case and has adjudicated upon the matter. Its action must 
be presumed to be correct, and its judgment like that of any 
other court of competent jurisdiction must stand until set 
aside or shown to be void. 

There isno error. The judgment of the court below is 
affirmed. 

No error. Affirmed. 
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J. A. EVANS, Adm’r, v. THOMAS M; SMI'FH) Ex’r. 
Executors and Administrators—Aeccounting of. 


1. In an account and settlement of a decedent's estate, the personal rep-- 
resentative is chargeable with interest on all moneys from the date of 
his receiving the same. 

2; Where an executor in 1863 was required by a legatee to collect and 
pay over the legacy, and confederate money was collected and set 
apart for that purpose, and an account of the administration taken 
and reported in 1864 when the legates refused'to accept the funds ten-- 
dered; Held, that the loss should not fall upon the executor, but a 
credit for the amount be allowed him. 

3: Where an inventory of a testator’s estate specified a certain note as-a 
part thereof, the duty of showing that it was used in analleged trans- 
action to pay a debt of the estate thereby removing his liability to- 
account for the same,-rests‘upon the executor; without such explana: 
tion, he will be charged with it as assets of the testator. 

4, In such account it is not error for a referee to’ separate and classify 
debits and’credits in different kinds of currency according to their re- 
spective dates, when he is not informed as to date of actual payments ; 
and where there is no evidence as to bank notes the presumption is 
they were used in administering the estate before any depreciation. 

5. The motion to‘dismiss this proceeding for the reasons assizned was 
properly overruled. 

(Pickens v. Miller, 88 N.-C., 548; McNeill v. Hodges, Ib.,-504, cited and 
approved.): 


SpEcIAL PRocEEPING for an account and settlenrent com- 
menced in the probate court and heard upon exceptions to: 
referee’s report at Fall Term, 1879, of Corumpus Superior 
Court, before Seymour, J. 

Upon the hearing of the case, the court overruled fhe 
exceptions and the defendant appealed. 


Mr. A. T. London, for plaintiff. 
Mr. T. H. Sutton, for defendant. 
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Smitu, C. J. Bythel Rouse died in the vear 1859, leav- 
ing a will in which he bequeathed his entire estate, subject 
to the payment of debts, to Betsy Sellers, who afterwards 
became the wife of the defendant, and died intestate; and 
this action, instituted March 17th, 1875, in the probate 
court of Columbus county, against the defendant, the exe- 
cutor, is for an account and settlement of the testator’s per- 
sonal estate in his hands, and for the recovery of said legacy. 
The defendant moved, upon several grounds, to dismiss the 
proceedings, and, his motion being denied, put in his answer, 
and set up various defences, to-wit: 

1. The want of jurisdiction in the probate court. 

2. The bar of the statute of limitations. 

8. The auditing of the administration account by the 
eounty court in the year 1864. 

4. A prior adjudication in other simular suits of the sub- 
ject matter of the action; and 

5. The conversion of the estate into confederate money 
at the instance of the legatee and her husband, and their: 
subsequent refusal to receive it, whereby it had been lost, 
and the defendant absolved from liability therefor. 

Upon the coming in of the answer and the refusal of the 
eourt to dismiss for the matters therein set out, the defen- 
dant appeaied to the judge of the superior court,.who on 
the hearing sustained the judgment of the probate court 
and ordered a reference to the clerk to take and state the 
account of the defendant’s administration of his testator’s. 
estate. The clerk made his report at fall term 1876, where 
without further action it remained until spring term 1878 
when it was recommitted with instructions to the referee to. 
state the account in detail, distinguishing between the re- 
ceipts aud disbursements in confederate and other currency 
and report the evidence in reference thereto. At the ensu-. 
ing term the referee again reported the account with the 
evidence accompanying it, showing to be due from the. 


148 IN THE SUPREME COURT. 


EVANS 2. SMITH. 

defendant with interest computed to September 23d, 1878, 
in confederate money $720.97, and in other currency 
$2,929.05. 

Many exceptions were taken by the defendant's counsel 
from the judgment overruling which he appeals to this 
court. These exceptions will be considered and disposed 
~ of in the order in which they are enumerated in the record: 

1. The defendant is charged with interest on all the 
moneys received, from the respective dates of each. | 

The exception is overruled upon the authority of the 
cases of Pickens v. Miller, 83 N.C., 543 ; and McNeill v. Hodges, 
Ib., 504. 

2. Interest is erroneously charged upon the confederate 
money offered to the legatee and her husband in 1864, and 
refused, from which time it should cease. 

This exception is dependent upon another, in regard to 
the allowance of the principal sum as a credit, and will be 
considered in connection with that. 

8,4 and 5. These exceptions relate to interest and fall 
‘within the principle applied to the first exception. 

6. The referee, while he charges the defendant with all 
‘funds coming into his possession, disallows a credit for the 
sum of $1722, the balance ascertained to be due in the 
‘audited account, and which, collected by the direction of 
the legatee, with her husband’s assent, he, as her adminis- 
‘trator, when the same was tendered in February, 1864, re- 
‘fused to receive towards the legacy. 

While the testimony is conflicting, the weight of it is to 
the effect that while the defendant was not disposed to 
‘reduce solvent securities into a depreciating confederate cur- 
‘rency, he was required by the legatee with the privity, if 
‘not the approval of her husband, in 1862, to collect and pay 
‘over the legacy; and that he proceeded to do so, and was 
prepared with the funds to pay over the sum found by the 
auditors to be due, as soon as they made their report in 
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February, 1864, and that the plaintiff refused to accept the 
money. The defendant swears to these facts. The plaintiff 
admits the offer of settlement and his declining it, because 
of his duties in the military service. Another witness who 
was present, testifies to the defendant’s proposal to settle 
with the plaintiff, at that interview, and to his having 
money, and that the defendant refused to take it, saying he 
would take gold and silver, or the new issue of confederate 
treasury notes. The defendant explains his delay until 
early in 1864 in offering to settle, by saying that the debts 
due the testator were not collected, nor were all his liabili- 
ties discharged until about that time. The defendant 
further testifies that he labelled a package containing $2000 
in confederate notes, with the name of “Evans,” a large 
portion of which was paid him as executor, and belonged 
to the trust fund, which was set apart for the payment of 
the legacy, and laid with (but not intermixed) the moneys 
of others. It does net appear that the defendant demanded 
the acceptance of the sum which he then supposed he was 
ewing in full satisfaction of the legacy or that it was refused 
on that ground. The evidence is, that the defendant then 
proposed to have a settlement,and had reserved and held the 
sum stated to pay over to the administrator of the legatee. 
Under these circumstances, the loss of this money ought 
not to fall upon the defendant, and he should be allowed a 
credit therefor with interest to the time to which the 
referee's computations are made. This, and exception 2 are 
therefore sustained, and the ruling of His Honor reversed. 
7,8 and 9. These exceptions all relate to the charge of 
the note of one Batten for $400, the objections to which are 
presented in different aspects, and may be considered to- 
gether. 
_ The note is specified in the inventory as part of the tes- 
tator’s estate, and the removal of the defendant’s liability to 
account for it rests upon himself. With presumed full 
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knowledge of all matters in exoneration, he makes no 
explanation in his testimony. A witness examined in refer- 
ence to the note says that himself and the testator were 
co-sureties for one “ Owen in the sum of $800, given in pur- 
chase of a lot, and, fearing loss, they took and sold the land 
for that sum to Batten, who executed two sets of notes to 
them, for one moiety of the purchase money to each. It 
does not appear that .the testator, or his executor, paid any, 
part of the surety debt, or that the Batten notes were applied 
to its discharge. Unless they have been so used, and the 
settlement made outside of the administration account, they 
constitute a part of the testator’s estate. If the notes were 
delivered to the holder of the Owen note in payment, the 
defendant is not chargeable with them. The duty of show- 
ing the facts necessary to the defendant’s relief, devolved 
upon him, as being within his knowledge, and in the absence 
of explanation, they are properly treated by the referee as 
assets of the testator, for which he js liable. 

10. The referee separates the funds received and paid out 
as required by the order without evidence, exceptas to the 
receipts in bank notes. | 

The referee, for want of information of the dates of actual 
payments, has classified the claims according to their several 
dates, and such debts as existed before confederate notes 
came into use, and were therefore payable in other currency. 
As the plaintiff fails to show when and in what money they 
were collected in part, he properly charges the executor with, 
the money in which they ought to have been paid. The 
exception is untenable. 

14. There being no evidence as to the value of bank 
notes, they ought not to be charged as good money and at 
their face value. Two witnesses, J. J. High and A. J. Noy, 
testify to payments made to the defendant by them in bank 
bills, and in both cases the transaction took place before the 
war. What disposition of the notes was made by them does 
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mot appear, and:they.arenot produced. ‘It must therefore be 
assumed they were used before any depreciation, and the 
defendant must be heid responsible aecordingly. 

12. ‘This een is teo vague .and ‘indefinite to be con- 
-sidered. 

13. The referee improperly charges the executor with the 
‘balance -due from ‘him, in good, instead of confederate cur- 
rency. The balance in the latter curreney will be extin- 
guished by the allowance of the item of $1722,in exception 
‘6, and no further answer 4s required ‘to meet the-objection 
as .to:the other balance due. 

14. This.exception is but a repetition .of the 10th excep- 
‘tion, and needs no further remark. 

The motion to dismiss for any. “at the reasons assigned, 
~was properly refused. 

The account will -be referred to:the clerk for reformatien 
‘in conformity with eur rulings, unless the parties.themselves 
agree upon the corrections, and upon the confirmation of his 
xeport, the plaintiff-will be entitled to judgment. 

Error. Judgment.modified. 


M. W. ROBINSON -v. J. A. HOWARD and another. 
School Comnitiee—Public Officers—Mandamus—Jurisdiction. 


A school committee agrecd in-writing to pay a teacher of a free-school 
the sum of thirty dollars per-month, and the teacher brought an action 
in a justicé’s court against the committee to reeoverthe same ; Held, (1) 
School committeemen are public officers and net personally liable on 

-contracts made in the line of their duty; nor will this action lie 
-against them in their corporate capacity. 
2) In such.case a.mandamus to compelithe committee to give an. order 
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on the county treasurer for the sum due for plaintiff’s services, is.the 
only remedy; and of this, a Justice of the peace has no jurisdiction. 


(Taytor v. School Com., 5 Jones, 98, cited and approved.) 


Crvit Acrion tried at Fall Term, 1880, of Lrxcoin Supe- 
rior Court, before Seymour, J. 

The plaintiff sued in a justice’s court. upon a contract of 
which the following isa copy: “We the undersigned com- 
mittee of Edward’s district authorize M. W. Robinson to 
teach the free public school in this district, to commence on 
Monday, July 15th, 1878, and continue until funds are ex- 
hausted. Wages $30 per month.” (Dated July 2d, 1878, 
and signed by J. A. Howard and J. H.H. McConnell, school 
committee). The plaintiff alleged that he had performed 
the services and the committee had refused to pay him the 
wages agreed on. 

From the: justice’s. court the case was. carried by appeal to. 
the superior court, where judgment of nonsuit was entered, 
and the plaintiff appealed. 


Messrs. Hoke & Hoke, for plaintiff 
Mr. B. @ Cobd, for defendants. 


Rurrin, J. If the plaintiff seeks: to recover of the parties: 
whom he styles, “school committee,” In their individual 
capacity, then his action will not lie; for being public off 
eers and contracting with the plaintiff'as such, they are not 
personally responsible; it being the law, that public officers 
are not liable on any contract they may make within the 
line of their duty. If he seeks to recover of the “school 
committee” in its corporate capacity, then he has. mistakem 
his remedy. | 

The school committee i$ not allowed by law to have any 
of the school fund under its control. It could not, if it. 
would, pay the plaintiff out of the proper fund. Its duty 
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consists in giving the teacher an order on the county treas- 
urer for the sum due for his services. And should the 
plaintiff get a judgment against the “ committee,” he would 
be no nearer his money than now. His appropriate and 
only remedy is by means of mandamus, (Taylor v. Schoot 
Committee, 5 Jones, 98) of which a justice of the peace has 
no jurisdiction. 
No error, | Affirmed. 


State 2x. rel. of C. ©. KING y. JOSEPH A. McLURE. 
- Office and Officer— Constable, term of office of. 


2. The provision in article four, section twenty-five, of the constitution 
that ‘* all ineumbents of said offices shall hold until their successors are 
qualified,’’ does not embrace the office of constable. 

3 Where a constable was elected in 2875 for two years and no election 
was had in 1877; Hed that a vacancy occurred which the county com- 
missioners had the power to fill. Const. Art. IV., § 24. 


éPeople.v. MeFver, 68 N. C., 467, cited, distinguished and approved.) 


Civiz Action in the nature of gua warranto tried at 
Fall Term, 1880, of MecKLENBIRG Superior Court, before 
Seymour, J. | 

This action was instituted in the name of the people 
of the state on the relation of the plaintiff, King, 
to try the title to the office of constable. The facts are 
stated by Mr. Justice RurFrn in the opinion of this court. 
His Honor held that the defendant was entitled to hold the 
office, and the plaintiff appealed. 


Messrs. Shipp & Bailey, for plaintiff. 
Messrs. Dawd & Walker and A, Burwell, for defendant. 
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Rurrin, J. In this action the relater seeks to recover of 
the defendant the office of constable for the Charlotte town- 
ship in Mecklenburg county. 

At the regular election, held to fill that office in August, 
1875, the relator was elected and soon thereafter was induc- 
ted inte office. There was no election in 1877 for constable 
in that township, the county commissioners having failed 
to provide for one. Qn the 6th of August, 1877, the said 
— commaissioners notified the relater to file a bend, which he 
did on the 8th, and the same was accepted. Qn the first 
Monday of September, 1877, the county commissioners 
declared the office of constable of the township to be vacant 
and appointed the defendant thereto, who gave the bond 
and was inducted into office. The relator at the same time 
tendered a bond which the commissioners declined to re- 
ceive. 

Under these facts the relator claims that he had the right 
to hold over in his office until an election, and that there 
was ne vaeaney which the commissioners could fill by the 
appointment ef the defendant; and that is the point pre- 
sented for owr deternaination. | 

It is stated as an admitted fact in the ease, that the action 
of the comnaissioners in giving notice to the relator to file 
a bond and their acceptance of it on the 8th of August, 
1877. was the result of a misapprehension, and that he 
bases no part of his claim to the effice thereon; so that 
those circumstances will net enter at all imto our considera- 
tion of the rights of the parties. 

These rights depend upon the construction te be given te 
the 24th and 25th sections of article four of the amended 
eonstitution of 1875. This article after providing for the 
election ef judges of the supreme eourt, and Judges of the 
superier courts for the state, and sheriffs and coreners for 
the several counties, provides, in the 24th section, for the 
election of a constable for each township, who shall hold 
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his office for two years, and in case of “ vacancy existing 
for any cause in the office, the commissioners of the county 
may appoint to the same for the unexpired term;” and in 
the 25th section it provides that “all vacancies in the offices 
provided for in this article of the constitution shall be filled 
by the appointments of the governor unless otherwise pro- 
vided for, and the appointees shall hold their places until 
the next regular election for members of the general assem- 
bly, when elections shall be held to fill such offices. If any 
person elected or appointed to any of said offices shall neg- 
lect and fail to qualify, such office shall be appointed to, 
held and filled as provided in case of vacancies occurring 
therein. All encumbents of said offices shall hold until thezr suc- 
cessors are qualified.” 

The relator insists that the words which we have italicized 
apply not only to those offices provided for in the previous 
part of the section, the appointment to which in case of 
vacancies is conferred upon the governor, but to ali offices 
provided for in any part of the fourth article, including 
that of constable, and that therefore he has a right to hold 
over in his office until a successor is qualified. 

Keeping in view the rule, which is a cardinal one, thatin 
giving a construction to the constitution the spirit and 
intent of its framers is the safest guide, and that in order to 
ascertain this intent, especially in the case of an amended 
constitution which is supposed to be changed because of 
newly discovered or newly arisen exigencies, the mischief 
intended to be remedied is the surest test, we have felt con- 
strained to give to the clauses under consideration an inter- 
pretation differing from that insisted on by the relator. 

It will be observed in the first place, that section 24 of 
article four of the amended constitution, in which the elec- 
tion for the office of constable is provided for, is in apsissemis 
verbis with the 30th section of the same article in the con- 
stitution of 1868: and that the 25th section of the former 
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contains the whole of section 31, as it stood in the latter, 
with a modification and two additions. 

This leads us to the conclusion that the provisions of the 
new constitution were merely substituted for those of the 
old, and that the modification and additions were intended 
to affect the subject matters embraced in the criginal sec- 
tion, but in nowise to multiply them; and since the section, 
before amendment, extended only to those offices which 
could be filled in case of vacancies by appointments made 
by the governor, so we hold it to be now after the adoption 
of the amendments. is 

As to the mischief intended to be remedied; we are forced 
to take notice of the fact, that the construction of that pro- 
vision of the constitution of 1868, which gave the appointees 
of the governor in certain instances the right to hold their 
places until the next regular election, was at one time a 
vexed question, and that when brought here for a judicial 
determination, this court was itself divided as to the con- 
struction proper to be given to it, Judge READE, in a very 
able dissenting opinion, giving to the clause a meaning 
essentially differing from that given to it by other members 
of the court. 

Again, we know that a grave doubt as to the real effect 
aud meaning of that other clause of the older constitution, 
which extended the term of certain officers until their suc- 
cessors were elected and qualified, existed in the minds of 
the people of the state, and that 1t was not put entirely to 
rest even after the question had been the subject of a decis- 
ion by this court, though that decision seemed to be sup- 
ported by very sound reasoning and very high authorities. 
When those who framed the amendments to the constitu- 
tion in 1875, came to perform their work, their purpose and 
intent were to render it certain in those particulars which 
had been the subject of controversy, and this they sought. 
to do by specifying what general election it was, until which 
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the appointees of the governor should hold their places, and 
by declaring it to be the election to be held for members ot 
the general assembly next after the time of their appoint- 
ments, and hence the necessity for adding that last clause 
which the relator makes the feundation of his claim; for 
inasmuch as the election for the members of the general 
assembly might be held at a time when it was impossible 
for the person declared elected to qualify by taking the 
oaths of office, it was essential, in order to avoid the incon- 
venience of being without any officers, to provide that the 
incumbents, that is, those in under the appointment of the 
governor, should continue to hold until such qualification 
of their successors. 

This being our interpretation of the constitution, it Is not 
necessary for us to determine what would have been the 
the rights of the relator in the premises, in case the office 
of constable had been included in that class, the incumbents 
of which were allowed to hold over until their successors 
were qualified. But inasmuch as the right would have 
extended, not as in Medver’s case, 68 N. C., 467, to the election 
and qualification of his successor, but to his qualsfication 
merely, we incline to think that the two cases might be dis- 
tinguished. But in August, 1875, the relator was elected 
constable for the term of two years, which term expired in 
August, 1877; and in the absence of any law giving him a 
right to hold over, the office became vacant, so far at least 
as to devolve the duty of filling it upon the commissioners 
for the county. | 

As to the unseemliness so earnestly urged upon us by 
counsel, of permitting them, after creating the vacancy, to 
fill it with their appointee, we can only say that if guilty of 
any dereliction of duty they are amenable to the law, though 
this court can but be aware that about that time, owing to 
the shifting of the times for holding elections, some irregu- 
larity occurred in many parts of the state in regard to the 
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elections for offices of minor importance, and we presume 
the failure in this instance proceeded from some such cause. 
Be that however as it may, if can in no wise add to or de- 
tract from the rights of the relator under the law. 

No error. Affirmed. 


ROBER'T SIMPSON and others v. COMMISSIONERS OF MECK- 
LENBURG. 


Fence Law— Counties and Townships—Ilnjunction— Taxes. 


Under the act of 1873, ch. 193, an election was heid in township No. 6 
of Mecklenburg county, which resulted in favor of a ‘‘ fence law,’ and 
the county commissioners thereupon ordered that the township trus- 
tecs make an estimate of the expenses of erecting a fence enclosing 
the township as provided by the act, and direeted them to levy and 
collect a tax sufficient to defray the same, the amount assessed being 
submitted to and approved by the commissioners. Upon an applica- 
tion for an injunction to prevent the collection of the tax, @ was held; 
(1) That upon the commissioners ascertaming and declaring that at 
the election which was properly held a majority of the voters favored 
the provisions of the act, the same is conclus‘ve and gives effect to the 
enactnrent. 

(2) Irregularities in the details of the undertaking will not be allowed 
the effect to annul the tax-levy and defeat the entire work. 

(3) ‘I'he sanction of the commissioners to the tax levy of the trustees, 
made it their act. 

(4) It was not error in the court below to dismiss the action. 


APpPLicaTION by plaintiffs for an injunction heard at Fall 
Term, 1879, of MeckiensurG Superior Court, before Bus- 
ton, J. 

The purpose of the present action is to restrain the en- 
forcement of a tax levied and in process of collection to 
meet the expenses incurred in constructing a fence around 
the territorial limits of township No. 6, usually known ag 


JANUARY TERY, 1881. LEG 
SEMPSON v. COMMISSIONERS. 


Clear Creek township, under the act of March 3d, 1873 
fActs 1872-73, § 193). The operation of the act is eonfined 
to Mecklenburg and four other counties and was to take 
effect in each when its provisions were adopted by a popular 
vote taken therein. In case of an adverse vote 1n the county 
itis enacted in section seven that then “upon the written 
application of twenty-five farmers in any one township in 
such county, the commissioners of said county shall order 
an election to be held in said township, according to the 
provisions in this act at amy time after giving public notice 
at three or more public places in said township for thirty 
days, and if the commissioners of the county, the returns 
having been made to and examined by them, shall declare 
that a majority of the legal voters of said township have 
voted for the aceeptance of the provisions ef this act, then 
the provisions of this act shall have ful! force and effect in 
such township, but not until the citizens thereof shall have 
erected a good and substantial fence around its territory, with 
gates on all the public roads where they enter into or pass 
out of its borders.” 

Under the directions of this section an eleetion was 
ordered and held in the said township on December 10th, 
1874, and the result reported to the county commissioners, 
from which it appears that sixty-eight votes for, and sixty- 
six votes against, accepting the provisions of the act were 
cast at the election. 

Upon this report the commissioners at their meeting on 
January 4th, 1875, made the following order: “It appear- 
ing to the beard that a majority of the voters of Clear Creek 
township No. 6 have voted in favor of the proposed fence 
law aforesaid, it is ordered by the board that the trustees of 
said township proceed to make an estimate of the expense 
of enclosing said township and report their proceedings to 
this board, and that they proceed to enclose said township 
as directed by said act of the general assembly aforesaid.” 
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The subsequent action of the commissioners, as shown by 
the record of their proceedings, may be thus summarily 
stated : 

At the session held on May 17th, 1873, the township trus- 
tees were directed to tevy upon the real and personal prop- 
erty within ihe township a tax sufficient to defray the ex- 
pense of erecting the fence and make report thereof. 

At the session on October 4th, 1878, the tewnship trustees 
were required to proceed to collect the tax so levied. 

Upon complaint of the insufficiency of the fence, a com- 
mittee appointed by the commissioners examined the fence 
and finding it defective, the commissioners ordered that it 
be made by the trustees, “strictly as tlre law directs.” 

At the session on February 28th, 1876, the commission- 
ers passed an order authorizing the trustees to levy a tax 
on the property and polls of said township to defray the 
expense of enclosing the township, to be submitted for 
their approval. 

At the session on March 6th, 1876, a tax of $2 on the 
poll and $1.20 on property of the assessed value of $100, in 
the aggregate not to exceed $1500 nor be less than $1400, 
the estimated cost of the work, was submitted to and 
approved by the commissioners. 

The grounds upon which is based the application for an 
injunction against any further proceedings for the collec- 
tion of the unpaid taxes, necessary to meet the costs in- 
curred in putting up the enclosing fence, are: 

1. The registry of voters shows that a majority of those 
entitled to vote did not cast their votes at the election for 
the acceptance of the act. 

2. A portion of the township territory is left outside of 
the enclosing fence. 

3. Territory beyond the township and county limits is 
included within the surrounding fence. 

_4, The taxes were not levied in accordance with the re- 
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quirements of Jaw, in that, the discretion reposed in the 
commissioners was exercised not by them but by the town- 
ship trustees. 

The answers of the defendants to the general averments 
of the fact upon which the plaintiffs’ imputations are de- 
pendent are to this effect: 

1. The report of the election made by those who conducted 
it, showed that a majority bad voted for the adoption of 
the act and it was so adjudged by the commissioners. No 
one appeared to contest the legality or result of the election, 
nor was any complaint heard from any source until after 
the fence had been built and the tax imposed for payment. 
The registry of voters was made out about 1870, and suc- 
cessive names have been since added thereto, without pur- 
gation of names of such as have since died or removed, and 
if does not contain an accurate list of those now entitled to. 
vote, and hence cannot be relied on to show that a majority 
vote was not cast at the election favorable to the proposi- 
tion then submitted. 

2. Two residents are left outside the fence at their own 
request and for the reason that the township line severed 
their farms which lay on either side, and the fence, if pur- 
suing it, would have been of great inconvenience and of 
little or no benefit to the respective owners. 

3. The fence extends beyond the boundary line and takes 
in a small strip of land lving in Union county, belonging 
to three residents therein. This was at the special request 
of these parties, and for the same reasons that prompted. 
the exclusion of the others, and upon conditions, expressed. 
in a contract that they pay their pro rata part of the ex- 
penses, and that this deviation saves to the township about 
one bundred dollars which would have been necessarily 
incurred in following the exact tewnship boundary. 

4, The commissioners in the exercise of their own judg- 
ment levied the tax, aided by the trustees in their advice as. 

11 
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to the mode of levy and in their estimate of the cost of the 
undertaking. 
It was ordered by the court at fall term, 1879, that the 
cause be dismissed at plaintiffs’ costs, from which ruling 
they appealed. 


Messrs. Shipp & Bailey, for plaintiffs. 
Messrs. Wilson & Son, for defendants. 


Smitu, C. J., after stating the above. There was no evi- 

«lence before the court in dismissing the action, so far as 
the record discloses, except what is furnished in the sworn 
complaint and answers. The Judgment of the court must 
therefore have been rendered upon the allegations made by 
‘the plaintiffs, with the admissions and explanations of the 
defendants; and no special error is assigned in the rulings 
.of His Honor froin which the appeal is taken. 
4. We think, under the statute which requires the com- 
missioners after examination of the returns, to ascertain 
and declare the result, their decision upon the returns of an 
election regularly and properly held is final and conclusive 
of the question. When they declare that a majority have 
thus voted, then and not upon a further inquiry into the 
vote, “ the provisions of this act shall be in full force and effect.” 
Upon the fair and honest exercise of their judgment in de- 
termining the vote, the validity of the enactment is sus- 
pended, and its operation is not left to the uncertainties of 
a future enguiry. As the law is left contingent upon the 
acceptance or rejection of the voters, it 1s important that the 
event upon which it depends should be conclusively determ- 
‘ined ‘in some way, and the act commits this determina- 
tion to the commissioners by whom the returns are to be 
examined and the result announced. 

2 and 3. The deviations of the fence from the precise 
‘boundaries of the township with the explanations in refer- 
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ence thereto cannot be allowed to have the eflect of render- 
ing the proceedings under the act illegal and annulling the 
tax levy by which the means are to be raised to meet the 
eosts of the undertaking. If irregularities, they can be 
be easily corrected, without defeating the entire work. 

4. The taxes are levied by the preper legal agency, in the 
co-operation of the township trustees with the commissioners. 
The former made their estimate of the taxes required and 
of the levy sufficient to meet the costs ef the work, and the 
sanction of the commissioners made it virtually and truly 
their act. The township trustees “under the supervision 
of the county commissioners, have control of the taxes and 
finances, roads and bridges of the township as may be pre- 
scribed by Jaw.” Const. Art. VIL,§ 5. If the act of Feb- 
ruary 12th, 1875, is effectual in transferring the power to 
levy taxes for township purposes from the trustees to the 
commissioners, its requirements have not been disregarded 
in the manner in which the present tax has been imposed. 

We do not deem it necessary to pursue the enquiry fur- 
ther, since in our opinion no injunction could properly 
issue upon any of the grounds set out in the complaint to 
arrest the proceedings under the law, and thus withhold 
payment to those whose labor and money have been ex- 
pended in this public work for the common benefit of all 
having lands to cultivate and be protected within the town- 
ship. 

It raust be declared there is no crror and the judgment 
is affirmed. | | 

No error. - Affirmed, 
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J. N. WALLACE v. BOARD OF TRUSTEES of Sharon Township. 


Board of Township Trustees deprived of corporate powers— 
Public and Private Corporations—Rights of 
Party deating with same. 


1. ‘The county government act of 1877, ch. 141, deprived the board of 
township trustees of its existence as a municipal corporation, ant 
hence it cannot be a party to a suit. 


2, A party dealing with a municipal corporation has no such vested right 
growing ont of his contract with the same as is protected by the fed- 
eral constitution. It is a public institution and the state may destroy 
its corporate powers, leaving the party endamaged to seek relief by an 
appeal to the legislature. But the rule is otherwise with regard to 
orivate corporations. | | 


(Mitchell v. Trustees, T1 N. C., 400, cited and approved.; 


Civit Action tried at Fall Term, 1880, of MeckLenbura 
Superior Court, before Seymour, J. 
The plaintiff appealed from the ruling of the court below. 


Messrs. Wilson & Son, for plaintiff. 
Messrs. Dowd & Walker, for defendant. 


Rurrin, J. In 1874 the plaintiff made a contract with 
the then board of trustees of Sharon township of Mecklen- 
burg county, in pursuance of which he furnished the neces- 
sary rails and built a certain fence, and was to receive m 
compensation the sum of $550; and the object of this action 
is to recover of the defendant that sum. When the case 
was called for trial in the court below, the judge presiding 
refused to allow it te be proceeded with upon the ground 
that there was no defendant; and thereupon the plaintif 
submitted to a nonsuit and appeuled. 

The constitution of 1868 directed the several counties of 
the state to be divided into convenient distiicts which it 
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designates as “townships,” and invested with “ corporate 
powers for the necessary purposes of local government ;” 
and provided for the biennial election of a elerk and two 
justices, who should constitute a board of trustees for each 
township, and upon whom it conferred the control of the 
taxes and finances of the same, subject to the supervision of 
the county commissioners. Art VIT, §§ 3, 4, 5. 

In order to give effeet to these provisions of the constitu- 
ition, the act of 1868-9, (Bat. Rev., ch. 113,) was enacted, 
wherein it was provided that all actions and proceedings 
by and against a township, in its corporate capacity, should 
be in the name of its board of trustees, and that the board 
should have the power to lay and collect all taxes requisite 
io defray the necessary expenses of the township. Sec- 
tion 2 and 19. 

Thus stood the iaw at the time the plaintiff made his 
contract with the board of Sharon township, and also when 
he performed his part thereof. But subsequently the act of 
187384, ch. 106, was passed, whereby the provisions of the 
act of 1868-9 were expressly repealed; and again in 1876-7 
the general assembly, under the power given it in the 
amended constitution of 1875, enacted what is generally 
known as the “county government act,” whereby all the 
provisions of the constitution of 1868, in regard to town- 
ship board of trustees were abrogated, and the provisions of 
the act substituted in the place thereof. The substituted 
provisions were to the effect that the townships already 
established and those thereafter to be created should be dis- 
tinguished by well defined boundaries; “but that no town- 
ship” have or exercise any corporate powers whatever, un- 
less allowed by act of the general asssembly to be exercised 
ander the supervision of the board of county eommis- 
sioners.” So that the question presented for our considera- 
tion and determination is, how far the right of the plain- 
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tiff to maintain his action has been affected by this subse- 
quent legislation. 

In reaching a conclusion we have not laid much stress 
upon the act of 1878-’4, whereby the act of 1868-’9 was 
repealed; for inasmuch as the constitution of 1868 was 
then in operation, and by it the board of township trustees 
were declared to be corporate bodies clothed with the power 
to levy and collect taxes within their respective townships, 
there might be some question as to the power of the legis- 
Jature to deprive them of their corporate existence and 
powers, though that point does not seem to have been raised 
when the case of Mitchell v. The Board of Trustees of Town- 
ship No. 8, reported in 71 N. C., 400, was before the court 
for consideration, and wnen full force was given to the 
statute. 

There can however be no such doubt suggested as to the 
law of 1876-’7; as, then, the constitution had been amended, 
and full power lodged in the assembly to make what changes 
it might deem proper in regard to the municipal corpora- 
tions of the state. 

Acting upon the authority thus given i, the genera! 
assembly, by the said “county government act,” repealed 
that clause of the constitution which gives corporate powers 
to the board of trustees. for the township; also, that one 
which provided for the election of officers of the township 
who ex officio should constitute the board of trustees; also, 
that one which gave such trustees the control of the taxes 
and finances of their township; and in liew thereof declared 
that “no township should have or exercise any corporate powers 
whatever,” unless allowed to do so by act of the assembly. 

It is true that the same act provides that the territorial 
limits of the townships, as established, should be preserved ; 
but this, we think, was for the convenience of the citizens 
thereof, and because the law required that in all general 
elections for the state there should be at least one polling 
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ylace in each township, and could not have the effect, as ar- 
@ued by plaintiff's counsel, to continue them as corpora- 
tions but with dormant powers. If corperations still, 
whence do they derive their existence, now that every 
clause of the constitution which gave them being has been 
abrogated, and every section of every aet which could pos- 
sibty be se construed has been repealed? 

The counsel still urging that the townships were corpora- 
tions, ciicd us to the third section of article eight of the 
constitution, wherein 16 1s provided that “all corporations 
shall have the right to sue and be sued in all courts” and 
contended that, though the townships might be deprived of 
all other powers, they still retained the one of maintaining 
or defending an action: and hence it was error in the pre- 
siding judge to have dismissed the action upon the ground 
that there was no defendant to it. But wecannot concur in 
this, for the simple reason, if no other, that the prevision 
he refers to is declared in the very article of the constitution 
cited, to be applicable to “corporations other than munici- 
pal:’ and in article seven, which treats solely of municipal 
corporations, no such provision is found. Hence we con- 
clude that there can be no doubt of the purpose ef the legis- 
lature to take away from the township board of trustees all 
corporate powers; and that it has not only dene so, in ex- 
press words, but has destroyed their very existence as cor- 
porate bodies. 

And this brings us te the last pesition assumed by the 
counsel, to-wit, that the repealing act was void as to the 
plaintiff, because it had the effect to impair the obligation 
of his contract with the defendant; or in some way to 
interfere with his vested rights growing out of that con- 
tract. 

Private corporations can have vested rights, for being 
de-igned to regulate private interests, and indeed being 
themselves private property, they do partake of the nature 
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of a contract; so that a violation of corperate rights and 
powers is inbibit.d just asa violation of any other private 
contract or property would be; and those who deal with 
them will receive exactly the same protection and acquire 
the same rights as those who deal with individuals. 

But it is otherwise with neunicipal corporations, which 
never become the subject of property; they are public insti- 
tutions, established for the advantage of the public, and 
they may Tend their aid in conducting the government; 
their powers are public trusts to be exercised for the public 
good; and hence they must be liable in order to fulfil the 
very object of their creation, to be changed or modified 
according to the necessities and exigencies of the state, or 
to be abolished whenever they became hurtful or inconve- 
nient. Such being their nature and inherent characteristics, 
it necessarily follows that neither they nor those who deal 
with them, can acquire any vested rights such as may 
enforce a continuance of their corporate existence. Every 
one is bound to take notice of their revocable nature, and 
is presumed to deal with them in the light of this notice. 

It is useless to multiply citations in support of this posi- 
tion, as it is the well recognized rule of action with our 
courts both state and national, and has very recently been 
applied by the supreme court of the United States in a 
ease not yet reported, growing out of the repeal of the char- 
ter of the city of Memphis by the legislature of the state of 
Tennessee. There, it was held that the creditors of the 
city could not be heard to complain of such repeal; and 
that after it no suit could be maintained against the city, 
it being defunct, though its assets might be seized and 
administered by a court of equity for the benefit of its 
ereditors, and that if damaged, its ereditors could only 
have relief by an appeal to the legislature. Se we hold in 
this case. 

The board of trustees of Sinton township having been 
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shorn of its powers and deprived of its corporate existence 
by the will of the legislature, it was incapable of defending 
the action of the plaintiff, and His Honor was right in 
refusing his permission to proceed with the trial; and if 
plaintiff has sustained loss by the action of the legislature, 
he must seek his relief at the hands of that body. It is 
impossible for us to hold otherwise, since to admit the posi- 
tion of the plaintiff here would be to concede that by the 
establishment of townships under the law of 1868, the right 
of the state to amend its ¢ 
conclusion we presume that no one will contend for. 


No error. Affirmed. 


BANK OF STATESVILLE v. TOWN OF STATESVILLE. 
Municipal Bonds— Validity of. 


The municipal authorities of Statesville were authorized by the act of 
1861. ch. 176, subjece to a vote of the qnalified voters of the town, to 
issue certain coupon bonds, with a provision that they shall be signed 
by the town-magistrate, treasurer and commissioners thereof. After 
a vote approving the same, the bonds were issued, but signed only by 
the town-magistrate and treasnrer; Held, that the aet was directory, 
and the omis-ion of the comnmmesloné rs to sign the bonds was not fatal 
to 2 recovery upon them, (Remarks of Smira, C. J.. upon effect of 
payment of interest on the bonds and want of proof as to corporate 
existence of railroad company.) 

(Belo vy. Con’rs, 76 N. C., 489; Rollins vy. Henry, 78 N.C., 312; McRae 
v. ddussell, 12 Ived., 324.) 


Civin Action tried at August Special Term, 1879, of 
[IREDELL Superior Court, before Gudger, J. 
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The plaintiff bank brought this action to recover the 
amount alleged to be due from the defendant town on 
account of the non-payment of certain coupon bonds issued 
by the defendant in aid of the construction of the Atlantic, 
Tennessee and Ohio railroad. Verdict and judgment for 
plaintiff, appeal by defendant. 


Messrs. Reade, Busbee & Busbee and R. EF Armfield, for 
plaintiff. . 

Messrs. J. M. McCorkle, J. M. Clement and D. M. Furches, 
for defendant. 


Smity, C.J. By an act of the general assembly, ratified 
and taking effect on January 26th, 1861, the town of States- 
ville was re-incorporated with prescribed boundaries, and 
its government committed to a board, consisting of a tuwn 
magistrate and four commissioners, to be chosen by the 
electors therein, on the last Monday in February following, 
and every two years thereafter, on the same day. Acts 
1860-61, ch. 176. 

It is enacted in section 7, that the said town magistrate 
and commissioners, or a majority of them, shall have full 
power and authority, by and with the consent of the ma- 
jority of the voters within the limits of the corporation of 
the town of Statesville, to subscribe a number of shares to 
the capital stock of any work or works of internal improve- 
ment, in which they may have an interest,a sum not ex- 
ceeding thirty thousand dollars. 

The next section directs the manner of ascertaining the 
will of the electors, and, if it shail favor the proposed sub- 
scription, section nine declares, that “it shall be the duty 
of the said town magistrate and commissioners, to issue 
coupon bonds, signed by the town magistrate and commis- 
sioners, (and) by the town clerk and treasurer” (one and 
the same person) “in sums not exceeding five hundred dol- 
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lars, bearing interest at six per cent., payable semi-annually, 
and redeemable within twenty years from the dates thereof, 
at any point or points within the state’ A proviso an- 
nexed, requires the levy of a sufficient tux to meet the inter- 
est and principal, as they fall due. 

In pursuance of this anthority, and after the approval ot 
a popular vote, by the direction. and in behalf of, the board 
of commissioners, a subscrip.ion was made for five hundred 
shares, of the par value of fifty dollars each, in the capital 
stock of the Atlantic, Tennessee anil Ohio railroad company, 
and a stock certificate issued therefor. The stock was after- 
wards sold by the board, for twentv thousand dollars, and 
the proceeds applied to the use of the town. In part pay- 
ment for the stock, the board caused to be prepared and, on 
its behalf, authenticated by the signatures of the town mag- 
istrate and the treasurer, coupon bonds, in the sum of fifteen 
thousand dollars, and delivered to the agent of the railroad 
company, of which the following is the form: 

; 
State or Norra CarRGiina, 
Statesville, Lredell County. $500.00 

On the first day of July, Anno Domini eighteen hundred 
and eighty-one, the town of Statesville proulses to pay to 
the Atlantic, Tennessee and Qhio railroad company, or 
bearer, the sum of five hundred dollars, with tnterest at the 
rate of six per centum per annum, payable semi annually 
on the first days of January and July in each year. This 
bond is issued in accordance with an act passed by the gen- 
eral assembly of the above state, in part payment of a sub- 
scription of twenty-five thousand dollars, made by said 
tow., under said act. 

In testimony whereof, the town of Statesville has author. 
ized the town magistrate to sign, and her treasurer to coun- 
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tersign, and the seal of said town to be affixed, this the first 
day of July, 1861. 
C. L. SuMMERS, 
Town Magistrate. 
©. A. Carton, 
freasurer. 
Coupons attached to correspond. 


These bonds were accepted by the treasurer of the railroad 
company, and a written acknowledgment thereof given, 
but, under am arrangement between the treasurer of the 
company and the treasurer of the town, were left in the 
hands of the latter to be sold for the benefit of the company, 
and most of them were disposed of through this agency, and 
such as were not, and the moneys received for such as were 
sold, were delivered to the company. A portion of thesold 
bonds were bought by R. F. Simonton, who conducted a 
banking business 1n the name of The Bank of Statesville, 
the coupons from which, as from others (from what source 
derived does not appear), are now in suit, at the instance of 
the plaintiff, his executrix, made a party during the progress 
of this action. The bonds sold to the testator by the com- 
pany’s agent were purchased, part at 90 and part at 9d 
cents on the dollar. The interest on all the bonds issued 
was regularly paid by the board from 1867 up to 1873, as 
proved by a witness who filled the office of elerk and treas- 
urer during that interval, but no interest has been paid 
since. 

The instructions asked and refused, may be condensed, 
and are embodied in these propositions: 

1. The bonds are void for non-compliance with the direc- 
tions of the statute, and the absence of the names of the 
commissioners. 

2. The payment of interest was not an act of ratification, 
which imparts any additional efficiency to the bonds, 
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3. There being no proof of the act of incorporation, nor 
of the corporate existence of the said railroad company, the 
bonds are a nullity, for the want of an obligee. 

The substance of the charge given was, in effect, that the 
non-conformity of the bonds to the statute, if an objection 
was remediable by a ratification, and if the bonds were 
issued by the defendant, and accepted by the railrcad com- 
pany in payment pro tanto for the stock, and the stock ap- 
propriated to the benefit of the town, and interest afterwards 
paid, this would be a recognition and ratification of the 
debt and impart to it a binding force, and that the mode of 
transfer of the bonds and their remaining in the hands of 
Carlton, then constituted an agent of the company, for their 
gale, and their subsequent sale to the testator, would not 
affect their obligation in his handsas a bona fide purchaser 
for value before maturity and his right as such to a recovery. 
Upon the evidence, and under these directions, the jury 
found that there was a subscription of $25,000 made by the 
defendant to the stock of the railroad company, and that 
the plaintiff as executrix, was the bona fide owner of the 
coupons In sult. 

The exceptions are untenable or immaterial. 

1. The corporate organization of the Atlantic, Tennessee 
and Ohio Railroad Company and its eapacity to contract 
are recognized by several unequivocal acts of the board of 
comnussioners, which if not conclusive, put the burden of 
showing that it does not legally exist upon the defendant. 
They consist in, first, accepting the stock issued to the board 
as property possessing value; secondly, selling the same and 
using the proceeds for the benefit of the town; thirdly, in 
issuing and delivering the bonds to its agent and treasurer. 

2. While a ratification cannot remove from the bonds 
the infirmity of a want of power to issue them, which in- 
volves alike want of power to confirm, the instruction in 
this regard is harmless, since, if valid in their inception, 
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they needed no subsequent confirmation, and this point 
will be considered in noticing the remaining exception. 1 
Dillon Mun. Corp. § 888. 

3. The want of the signatures of the commissioners of 
the town: The numerous references made in the argu- 
ment do not bear directly upon the question of the effect 
upon the validity of the bonds of a deviation in the form 
of execution from that prescribed in the law, by whose 
authority they are issued. 

In the cases cited for the. plaintiff, objection is taken to 
the want of complance with some essential condition pre- 
reqtisite to the exercise of the power of making a binding 
municipal obligation, and this defect it was proposed to 
show, in eontradiction of the recitals contained in the in- 
strument against a bona fide purchase without notice. ‘This 
was held inadmissible against the declaration of such com- 
pliance made by those who were to determine the fact and 
issue the bonds. The cases determined in the supreme 
court of the United States are collected and examined with 
oreat care and ability by Judge Dition in his two works. 
1 Dill. Mun. Corp. § 416, e seg, Dill. Mun. Bonds. See the 
recent cases Block v. Bourbon Co., 99 U.S., 686; Pompton v. 
Coop. Un., 101 U.S., 196. In harmony with these is Belo v. 
Com’ys, 76 N. C., 489, wherein the rule is thus concisely 
stated by Bynum, J.: “If a municipal corporation has the 
power to issue bonds only on a compliance with conditions 
precedent, as for instance as here in pursuance of a popular 
vote, and the bonds are issued, the presumption is that the 
conditions have been observed, and they are prima facie 
valid, though the defendant may show the contrary, unless 
he is estopped by his own acts from doing so.” 

In the cases referred to by the defendant’s counsel, the 
authority was conferred under restrictions and the mode 
pointed out in which it was to be exercised, admitting of no 
substantial departure. In both references, the objection is 
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based upon a total want of power. The case to which our 
attention was called by a brief newspaper paragraph, decided 
in the supreme court of the United States, and since re- 
ported in 101 U.S., 665, (Scipio v. Wright) falls within the 
same principle, as a brief examination will show. The state 
of New York, on the 6th day of April, 1862, passed an act 
“to authorize any town in the county of Cayuga, to borrow 
money for aiding in the construction ” of certain railroads, 
and in its first section authorized certain officers “ to borrow 
on the faith and credit of the town, such a sum of money as 
they may deem necessary, not to exceed $25,000, for a term 
not to exceed twenty years, with such rate of interest as 
may be agreed upon, not exceeding 7 per centum per an- 
num, and to execute therefor, under their official signatures, 
a bond or bonds, in which the interest shall be made paya- 
ble semi-annually, &e. All moneys borrowed are directed 
to be paid over to the officers of the road to be expended in 
iis construction and maintenance. Some of the bonds 
issued under the act were delivered to the road in payment 
for stock subscribed in the name of the town. It was held, 
in deference to the construction put upon the statute by the 
state court, and with some reluctance, that this delivery of 
unsold bonds was not a compliance with the law, and that 
they were void, in the hands of the plaintiff who took them 
with notice of the manner in which they had been acquired. 
The decision does not meet the enquiry how far the omitted 
signatures of the commissioners, who assented to the authen- 
tication of the town magistrate for all, impairs the obliga- 
tion assumed on behalf of the town. Here, every material 
condition is met, and the only defect the absence of the 
names of some who ought to have signed the bonds. This 
question is not involved ia the adjudications referred to. 
We are of the oninion that the omission is not a fatal 
defect, and that the statute in this regard is directory only. 
There are analogies supporting this view. Thus, every 
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order or judgment made by a judge of the superior court, 
the statute declares shall be authenticated by bis signature, 

(Acts 186889, ch. 93, § 6), and yet the judgment is valid 
without. tollins v. Henry, 78 N. C., 542. Soa bond given 
for the first instalment of stock instead of a payment in 
money as the law directs, is nevertheless effectual to bind 
the obligor. Meféue v. Russel, 12 Tred., 324. 

Without referring to other cases of hke import, we think 
that whue the commissioners ought also to have signed the 
honds for their authentication and the protection of the 
public, the town having received the consideration is re- 
sponsible ior the indebtedness thus incurred on its behalf, 
and represented in the bonds issued therefor. There is no 
crror, and the judgment is affirmed. 

No error. Affirmed. 


TIERCY J. BEST v. NORRIS FREDERICK. 


Practice—IJssues. 


it is not error to refuse to submit an issue tu the jary when there is no 
proeot to support it. 

CAlbright vy. Mitchell, 70 es C.. 445; MeCombs v. LR. BR. Co., 67 N. C., 1933 
March vy. Verble, 79 N. C., 193 Wittkowsky vy. Wasson, 71 N. C., 451, 
cited wad approved.) 


Crvin Action tried at August Special Term, 1880, of 
Duprin Superior Court, before Schenck, J. 

The facts are stated in the opinion. The plaintiff sub- 
mitted to a nonsuit and appealed. | 


Messrs. Allen & Isler, tor plaintiff. 
Mr. D. J. Devane, for defendant. 
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AsHE, J. The action was brought by the plaintiff, who 
was then and still is a feme covert, to recover the sum of 
six hundred dollars with interest, which it is alleged the 
defendant promised to pay her upon the considerations 
hereinafter mentioned. On the 12th day of April, 1870, 
one A. M. Faison paid the sum of two thousand and _ thir- 
teen dollars and twenty four cents, the balance due on a 
note theretofore given by the defendant and Henry Best, 
the husband of the plaintiff, to Wm. Reston, cashier, to 
which note the said Faison was surety. Prior to this, Fred- 
erick had gone into bankruptcy, and had obtained his cer- 
tificate of discharge on the 11th of December, 1868. At 
the time Faison paid and took up the note given as afore- 
said tu Reston, the defendant promised him that he would 
pay or try to pay whatever amount he might have to pay 
on the note, and did pay him two notes of five hundred 
dollars each, the market value of which was seven hundred. 
and eighty dollars. Afterwards Faison brought suit against 
Best and Frederick to recover the balance of the money 
he had, as surety, paid to their use. He recovered judg- 
ment against Best and sold his land to satisfy the same; 
and whilst the action was still pending against Frederick, 
he as testified by Faison, approached the latter and asked 
him to compromise the matter between him and Best. 
Frederick then said that “he could not pay them; but if he 
would wait four years, he would pay six hundred dollars, and 
could not pay sooner.” The witness further states “that 
Mr. Best then came to us and we made a compromise. Mr. 
Best was not present. I was to wait four years and take 
twelve hundred dollars at eight per cent. interest. The 
debt, interest and costs amounted to about eighteen hundred 
dollars. I proposed to lose six hundred, and Frederick pay 
six hundred and Best six hundred dollars. They agreed to 
this. No particular person mentioned to whom payment 
was to be made. We were to meet at Warsaw next week: 

12 
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and have the mortgage drawn. Mr. Allen (attorney) was 
to draw the papers. Met at Warsaw. All present but 
Frederick, who did not come. The mortgage was drawn 
and executed. * * * * * The mortgage was given 
as a compromise in pursuance of the promise of Frederick. 
Frederick was to pay Mrs. Best, if she would pay the debt. 
She was to wait four years with him. She gave the mort- 
gage running four years accordingly.” 

Henry Best, a witness for the plaintiff, testified that he 
was the husband of the plaintiff; thatin the month of 
May, 1874,a compromise was proposed tohim. He refused, 
as he had no property. He refused until he saw his wile 
and then acted for her. The defendant said, “if your wife 
will sign a mortgage of her property and pay Iaison, he 
would pay her within four years.” The defendant knew he 
was acting for his wife. [fe promised witness several times 
to pay, and on the 18th of September, 1875, promised to 
pay mill rock, gin, flour and bacon, and did pay a barrel of 
flour and one hundred pounds of bacon on the 22nd of 
September, 1875. Frederick said when the compromise was 
mado, “if the old woman will pay Faison, I will repay her 
in four years. If Faison would wait four years, he would 
pay her six hundred dollars.” Frank Best,a son of Henry, 
was examined on the part of the plaintiff, and stated that 
he was sent by his father for the flour and meat, and said 
¥rederick was to credit it on the Faison debt. 

The defendant was then introduced as a witness for him- 
self and testified that the flour and bacon were not to be 
eredited on the Faison debt, but on a small debt of twenty- 
seven dollars, which he owed to Best. He knew that by 
the compromise he had six hundred dollars to pay to some- 
body, but he did not know to whom; that he could not 
remember ever to have spoken to Mrs. Best about the mat- 
ter. The mortgage given by Mrs. Best was upon her sepa- 
rate property. The compromise was made on the ...... day 
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of May, 1874, and the writ issued on the 27th day of April, 
1878. The defendant for a defence relied upon the statute 
of limitations. 

His Honor, after hearing the evidence, intimated to the 
plaintiff that she could not recover, for the reason that he 
should instruct the jury, as a matter of law arising upon 
the testimony in the case, that the plaintiff’s right of action 
was not complete until May, 1878, four years from the time 
of the promise detailed in the evidence as having taken 
place at Kenansville in May, 1874. 

The plaintiff insisted that while it was the province of 
the court to construe the contract, yet the time at which the 
contract fell due was a question for the jury. His Honor 
held that there was no evidence to submit to a jury, tend- 
ing to show that the contract was due before the issuing of 
the summons in the case. The plaintiff insisted there was 
evidence, and asked that an issue might be submitted to 
the jury on that point; but His Honor refused. The plain- 
tiff thereupon excepted, and submitted to a nonsuit and 
appealed. 

When issues are made up by the pleadings, parties have 
the right to have those material to the deliberation of the 
case submitted to the jury; and for the presiding judge to 
withhold such material issues and substitute others, 18 error. 
Albright v. Michell, 70 N. C., 448. This case has been relied 
upon by the plaintiff’s counsel as authority for ascribing 
error to the court below, in refusing the issue proposed. 
But we cannot see that the principle decided in that case is 
applicable to the facts in this case. There is no issue made 
up by the pleadings as to the time when the contract was to 
mature. The plaintiff alleged, in general terms, that the 
defendant, upon certain considerations, promised to pay her 
six hundred dollars, and the defendant denied it and relied 
upon the statute of limitations. The proof in the case was 
clear that the defendant, at the time of the compromise at 
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the May term of Duplin superior court, was to have an ex- 
tension of four years upon his promise to pay the six hun- 
dred dollars. Faison testified that “ the mortgage was given 
as a compromise in pursuance of the promise of Frederick. 
Frederick was to pay Mrs. Best if she would pay the debt. 
She was to wait four years with him. She gave the mort- 
gvage—running four years accordingly.” Best, the husband 
and agent of the plaintiff, who made the compromise for 
her, testified that Frederick said, when the compromise was 
made, “If the old woman will pay Faison, I will repay her 
in four years. If Faison would wait four years, he would 
pay her six hundred dollars.” There was no evidence of- 
fered in the case which contradicted or varied this evidence 
as to the time when the contract was to fall due. An at- 
tempt to do so was made by offering proof that the defend- 
ant promised to pay the plaintiff in mill rock, gin, flour and 
meat: and that in 1875 he did send to the plaintiff a barrel 
of flour and one hundred pounds of bacon. But this proves 
nothing. It is too slight a circumstance to be left to the 
jury, to be weighed against the direct and positive testimony 
of Faison and Best, in establishing the terms of the contract. 
The payment of the flour and bacon, even if paid on the 
Faison debt, which is denied by the defendant, is not at ail 
inconsistent with the contract that the defendant was to have 
a forbearance of four years. ‘The kindest relations seem 
to have subsisted between the Bests and the defendant. 
Whether they are connected by the ties of blood or mar- 
riage, we are not informed, but the circumstances connected 
with the execution of the mortgage given by Mrs. Best on 
her separate or individual property, to relieve the defend- 
ant, indicate close and kindly relations between the parties. 
Ifthen, while the defendant is owing the plaintiff a large 
debt she should need supplies and he has them, it would be 
most natural for him to furnish them to her, not merely as 
a matter of accommodation, but upon the principle of jus- 
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tice; especially when such advances would reduce the 
amount of his debt. When the defendant promised that 
he would pay the plaintiff within four years, it seemed to 
have been in his contemplation to pay the debt from time 
to time during that period. 

While itis the daty of the court to submit all issues to 
the jury which are raised by the pleadings, it is its duty on 
the other hand, when there is no evidence to sustain the 
declaration of the plaintiff, so to instruct the jury; and to 
withhold from their consideration testimony which merely 
raises a conjecture or suspicion of a controverted fact. Me- 
Combs v. N. C.R. RB. Co. 67 N. €., 193; March v. Verble, 79 
N. C., 19. 

Whether there be any evidence is always a question of 
law for the judge; whether it is sufficient is a question of 
fact for the jury ; but what is meant by any evidence is not- 
whether there is literally no evidence, or the slightest scin- 
dilla of evidence, but whether there is no evidence that 
ought reasonably to satisfy the jury that the fact sought te 
be proved is established. WitiLowsky v. Wasson, 71 N C., 
451. 

What if there had been an issue submitted in this case, 
whether the contract was to mature before May, 1878? His 
Honor must have charged the jury that there was not any 
evidence offered on the part of the plaintiff which could 
reasonably satisfy them that the contract fell due at an 
earlier day than May, 1878. What-was the use of making 
ap and submitting such an issue to the jury, when there 
qwas manifestly no proof to support it? 

The ruling of His Honor was correct. There is no error. 
The judgment of the superior court of Duplin is affirmed. 

No error. A firmed. 
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MAY MURRILL aad others by their G’d’n v. A. J. MURRILL and 
another. 


Practice— Motion in the Cause. 


A new action between the same parties touching a matter that might 
be settled by motion in the original action will be dismissed. 

(Couneilvy. Ro 2,65 N. C., 54; Lord vy. Beard an Merony, 79 N. C., 5 
and 14; Faison v. Mcllwsine, 72 N. C., 312, cited and approved.) 


Motion of defendants to dismiss the action heard at Fall 
Term, 1880, of Onslow Superior Court, before Gudger, J. 
The motion was allowed and the plaintiffs appealed. 


Messrs. George V. Strong and H. R. Bryan, for piaintiffs. 
Messrs. A. G. Hubbard and Allen & Isler, for defendants. 


Rurrin, J. A brief statement of the case only is needed, 
that the point presented by the appeal may be understood. 

The plaintiffs in the present action allege in their com- 
plaint that in 1851, Sarah D. Murrill, Daniel R. Ambrose 
and Mary J. Ambrose, being tenants in common ofa certain 
parcel of land filed their petition in the late court of equity 
for Onslow county for the sale of the same for partition, when 
a sale was decreed and made by one Jasper Etheridge, as a 
special commissioner of the court; that A. J. Murrill who 
was then the husband of the petitioner, Sarah D., became 
the purchaser and gave his bond, with surety, to the com- 
missioner for the purchase money, no part of which has 
ever been paid, and both parties to the note are insolvent ; 
that there was never any decree for title to be made, but 
still the commissioner had made a deed, and that the said 
Mary J. Ambrose, after intermarriage with the plaintiff, 


— 


*Smith, C. J., did not sit on the hearing of this case: 
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John F. Murrill, died, leaving the other plaintiffs as her 
only heirs, and the relief prayed for 1s, that the plaintiifs 
may have a lien on the land for their share of the purchase 
money, thai the commissioner’s deed be declared void and 
that the land be sold. When the present action was called 
for trial, the defendants moved to dismiss it upon the ground 
that the plaintiffs might have the relief sought in the orig- 
inal action and could not therefore maintain an independ. 
ent suit, and His Honor being of that opinion dismissed 
the plaintiffs’ action. The plaintiffs then moved the court 
to treat their action as a motion in the original cause and 
proceed with it accordingly, which the judge declined to do 
and the plaintiffs appealed. 

_ Feeling ourselves controlled as doubtless His Honor did 
by the cases of Council v. Rivers, 65 N.C., 54; Lord v. Beard, 79 
N.C.,5, and Lord v. Merony, [b., 14, we are most reluctantly 
led to say that the plaintiffs’ action was properly dismissed. 
Those cases go to the length of deciding that when a pro- 
ceeding is begun in any court of competent jurisdiction for 
a sale of lands fer partition, the court acquires such exclu- 
sive control over the parties and subject matter of the action 
as to oust the jurisdiction of every other tribunal, and that 
if anew action be begun between the saine parties touching 
any matter that might be settled in the original action and 
before its termination, the court will dismiss it as soon as 
informed thereof. We are sensible of the hardship of the 
rule upon the present plaintiffs whose action was begun in 
1873 and put at issue by the filing of complaint and answer 
at fall term, 1874, since which time it has been pending, 
with two efforts for a trial resulting in mistrials, until fall 
term, 1880, when for the first time the motion to dismiss it 
is made. Wecan but wish His Honor had yielded to the 
prayer of the plaintiffs and consented to treat their proceed- 
ing asa motion in the original cause, and if we could see 
that his refusal proceeded from any supposed want of power 
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to do so, we should not hesitate to grant the plaintiffs a new 
trial notwithstanding what is said in Faison v. MeLlwaine, 
72, N.C., 312, for if the discretion to allow such a motion 
was ever lodged in the courtit is there still, and its exercise 
is in keeping with the new order of procedure. But as we 
cannot perceive that in refusing the plaintiffs’ motion His 
Honor did anything more or less than in his discretion he 
thought to be right, we are neither at liberty nor disposed 
to enquire into the correctness of his judgment, and the 
same is affirmed. 
No error. Affirmed. 


* State ex rel. City of GREENSBORO v. DAVID SCOTT and others. 


Jurisdiction—Practice— Referees Account, exception to, made in 
apt time. 


1. The jurisdiction given to this eourt by article four, section eight, of the 
eon-titntion over questions of faet, does not extend to a ease which 
under the former practice would have been an aetion at law and in 
whieh only errors of law could have been corrected on appeal. 

2, Where a reference was ordered for an a count between the parties 
and a report ascertaining the result prepared and submitted, an execp- 
tion of the plaintiffto the allowance of a counterclaim of defendant 
upon the ground of its insuffielency in form, is not In apt times; and so, 

in respect to an exception to matters of inquiry and evidence not ob- 
F-cted to during the progress ef the examination. The exception to 
the allowance of commissions to the defendant constable in this case 
is sustained, 

(Moore v. Hobbs, 79 N. C., 585; State vy. Shirley, 1 Ired., 597, cited and 
approved.) 


* Raffin, J., was of counsel and argued this case before his appoint- 
ment as associate justice. 
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Crvin Action on a constable’s bond, heard upon excep- 
tions to the report of a referee, at Fall Term, 1879, of 
GUILFORD Superior Court, before Mclcoy, J. 

The plaintiff appealed from the judgment below. 


Messrs. Scott & Caldwell, for plaintiff. 
Messrs. Thos. Ruffinand J. N. Staples, for defendants. 


Smita, C. J. The defendant Scott, having been duly ap- 
pointed to the office of constable by the proper authorities 
of the city of Greensboro, under the charter granted in 
March, 1870, and amended in March, 1875, on June 28th, 
1876, entered into bond payable to the state in the penal 
sum of three thousand dollars, with the defendants, C. N. 
McAdoo, J. F. Cousey and Seymour Steel as sureties, with 
condition that “the said Scott shall weil and truly discharge 
the duties of his office, collect all taxes levied by the board, 
all license tax due under the charter and ordinances, and 
fines and penalties imposed by the mayor, and shall, with 
fidelity, collect and account for all moneys due the city from 
any source and pay the same over to the treasurer of the 
city at least once a week during his term of office, and in 
al! things faithfully and properly discharge the duties of 
city constable.” 

On November 14th, 1876, he executed another bond for 
the like sum, and payable to the state also, with the defend- 
ants, M. F. Hughes, Thos. McDonald and W. K. Bachanan, 
sureties, with condition, as well that the said Scott shall 
within the next three months thereafter, collect seventy-seven 
hundred and six dollars and twenty five cents, the amount 
of the property and poll tax list then placed in his hands, 
as that he should also collect and account for and pay over 
to the city treasurer all fines and penalties accruing and all 
moneys due from whatever source at least once, a week 
during his term of office, and in all other respects faith- 
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fully discharge his official duties. The term of office for 
which the bonds were given was for one year, beginning 
on the first Monday in May, 1876. 

The action is brought to recover damages for alleged 
breaches of the bonds, in that the said Scott has collected 
and failed to account for and pay over large sums collected 
by him in his official capacity and due the said city. An- 
swers were put in by the defendant Scott and separately by 
the sureties to the respective bonds, setting up various de- 
fences; and among them the defendant Scott sets up a 
counterclaim, not specifying particulars, as justly due him, 
which he says is in amount two thousand dollars; and this 
defence alone is necessary to be considered. 

Gi motion of plaintiff’s counsel and against the objec- 
tion of counsel for the defendants, a reference to the clerk 
was ordered and he directed to take and state the account 
of the said Scott as constable, and report the evidence touch- 
ing his lability for taxes and other matters specially set 
forth in the complaint, and also the relative liabilities of 
the sureties upon the respective bonds, and his conclusions 
of fact as well as of Jaw. The report was made and excep- 
tions thereto filed by both parties. The plaintiff’s appeal 
brings up for consideration the judgment of the court in 
overruling the exceptions of the plaintiff and sustaining 
these of the defendants. Most of these are to the weight 
and sufficiency of the evidence to support the conclusions 
of the referee, the decision of the court upon which is not 
open to controversy in the appeal, since under the former 
practice this would have been an action at Jaw, and errors 
of jaw only could have been corrected on an appeal. Thus 
narrowed, our jurisdiction is restricted to the examination 
of these propositions : 

First, the admissibility of any connterclaim under the 
answer. Secondly, the competency of any proof of the mat- 
ters aud claims involved in the plaintiff’s several excep- 
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tions, numbered 4, 10, 11, 18 and 14, and the legal effect of 
the settlement of October, 1876, in excluding enquiry into 
the particulars of that adjustment in the absence of any 
evidence directly impeaching its fairness and validity. 
Thirdly, the allowance of compensation as commissions to 
said Scott for collecting money due the city for market leases. 

1. We concur with the plaintiff’s counsel that the coun- 
terclaim is too indefinite to be sustained, if objection to its 
sufficiency had been made in apt time. A counterclaim is 
in substance a cross action, and we see no reason why it 
should not be set out with the same particularity and accnu- 
racy required in stating the cause of action in the complaint; 
and a complaint as vague, would be inconsistent with the 
requirement of the code. Moore v. Hobbs, 79 N. C., 535. 
But no objection was then made by demurrer or otherwise, 
and the matters were investigated by the referee upon a 
construction of the order that the referee was to ascertain 
the true relations existing between the city and its cpnsta- 
ble, and the resultant indebtedness of one to the other. It 
is too late after the examination 1s closed and the result 
ascertained to object to what has been done on the ground 
of the insufficiency of the form in which the opposing 
demand is asserted. 

2. The referee adopted the settiement known asthe “Gray 
settlement,” and charged the said Scott with the sum of 
$2061.20, thus ascertained to be duefrom him. The credits 
allowed him in reduction of that indebtedness were many 
of them for errors in calculation, for double charges and 
ineurred in omissions and in mistakes, which it is not nec- 
essary to state in detail,and, so far as they tmpeach the cor- 
rectness of the settlement, seem to have been matters of 
enquiry and evidence, prosecuted without objection until 
the report was prepared and submitted. This acquiescence 
during {the progress of the examination, in our opinion, 
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takes from the plaintiff the right to object to the action of 
the referee upon such ground when his work is done and its 
result known, and this exception must be disallowed. 

3. The remaining exception to the allowance to the con- 
stable for collecting market rents must be sustained. Sec- 
tion 383 of the act of incorporation ,prescribes the duties of 
the constable and declares that “he shall execute all pre- 
cepts lawfully directed to him by the mayor or others, and In 
the execution thereof, he shall have the same powers which 
the sheriffs and constables of the county have, and he shall 
have the same fees on all process and precepts executed 
or returned by him which may be allowed to the constable 
of the county in like process and precepts, and also such 
other compensation as the commissioners mayallow.” ‘The con- 
stable accepts his appointment on these conditions, and 
for any services, the compensation for which is not pre- 
scribed by law, he must seek from the commissioners such 
remuneration as they may see fit to allow. Without their 
concurrence, he is legally entitled to none, and it does not 
appear that allowance has been made by them. 

The answer of the sureties to the second bond denies its 
execution, by which we suppose is meant the want of a legal 
delivery to any authorized party under the principle 
declared in State v. Shirley, 1 Ired., 597, and subsequent 
eases. The point may not be properly before us on the 
plaintiff’s appeal, but may arise, unless concluded by the 
finding of the referee, when judgment is entered on the 
reformed account. We will only say that the act of Jan- 
uary 26th, 1843, evidently remedial in its scope and pur- 
pose, seems to provide for the case in giving the sanction of 
the state to bonds taken in its own name, “by any person 
acting under or in virtue of any public authority jor the 
performance of any duty belonging to any office or appoint- 
ment, notwithstanding any irregularity or invalidity in the 
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conferring of the office or in making of the appointment,” 

etc.; and with greater force does the statute apply when the 

appointment was entirely regular. Rev. Code, ch. 79, § &. 
PreR CurREAM. Modified. 


JOHN MURPHY v. R. H. T. HARPER. 
Practice— Reference— Exceptions. 


It is not error to overrule exceptions to the report of a referee, whict 
are immaterial or not sustained by the facts. 


(State v. Cheek, 13 Ived., 114; Jackson v. Love, 82, N. C., 405, cited and 
approved.) 


Orvin Acrron, tried at Fall Term, 1880, of Greene Supe- 
rior Court, before Gudger, J. | | 

The plaintiff sues to recover two demands, set out as sep- 
arate causes of action in his complaint, to wit: $322.80, due 
on the defendant’s note under seal, with interest from Jan- 
uary 22d, 1878, the date of its execution; and the further 
sum of $74.97, for goods sold, and money paid, during the 
year 1878. The defendant, in his answer, admits giving 
the note, but alleges that it was given when a settlement of | 
various claims, which the plaintiff then held, and enumer- 
ated in a statement made out-by him and not examined by 
defendant, was had; and that the amount specified in the note 
is in excess of his then subsisting mdebtedness; he asks for 
areformation and correction, and to this end, that there may 
be a reference. An order of reference to state the account 
was accordingly made. 

The only evidence before the referee was the testimony of 
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the plaintiff, and the exhibits preduced by him, the first of 
which was a statement of the debits and credits, upon the 
adjustment of which the note was given for the balance 
found to be due; and the second, a copy of the account sued 
on, taken from the plaintiff’s books. 

The plaintiff testified that the goods and money charged 
in the account were all sold and delivered, and paid to the 
defendant, and the other persons therein named, by his di- 
rection, and at the prices affixed to each. Theseveral items 
constituting this claim, were, one by one, read, and the wit- 
ness stated that he recollected each one of them, apart from 
the fact of their entry upon the book. 

Upon this evidence, the referee found, and so reported to 
the court, that the note was given upon a full settlement 
had between the parties, at its date, of all outstanding mat- 
ters, and that the articles charged for the year 1878 were 
sold, and the money paid to the defendant, or by his order, 
to the others mentioned, and that the defendant’s indebt- 
edness was for the fall amount specified in the note, with 
interest, and the further sum of $74.97 on the subsequent 
account; for all of which the defendant was liable, except 
a credit of $3.23, to which he was entitled by plaintiff’s ad- 
mission, in reduction of the principal money due on the 
note. i 
The defendant filed several exceptions: 

1. For that tiie referee had not specifically reported upon 
the errors and overcnarges alleged by the defendant in the 
statement of the claims for which the note was given. 

2. For that the plaintiff was permitted, after objection 
then made, to testify to what had been entered on his book. 

3. For that there was no evidence of the surrender of all 
the claims adjusted by the giving the new security to the 
defendant. 

4, For that the value of the cotton delivered by the de- 
fendant is not ascertained. 
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5. For that the account for 1878 is not reported. 

G. lor that the referee permitted the items in the account 
to be called over, and the witness to respond to each. 

The exceptions were all overruled, the report confirmed, 
and judgment entered for the plaintiff, from which the de- 
fendant appeals. 


Mr. H. F. Grainger, for plaintiff. 
Mr. W. C. Munroe, for defendant. 


Saitu, C. J., after stating the case. We concur in the 
ruling of the court that no sufficient grounds are furnished 
in the facts of the case to sustain any one of the exceptions. 
There was no evidence to authorize the finding the errors 
and overcharges mentioned in the first exception, nor of 
the failure to deliver to the defendant the evidences of debt, 
for the aggregate of which the new note was given, referred 
to in the third exception. Proof was made of the correct- 
ness of every charge contained in the account for 1878, upon 
the personal recollection of the witness, and the book con- 
taining the articles entered was used only to refresh his 
memory, and not as original evidence. Nor do we see any 
reasonable objection to the reference to the written memo- 
rial of the dealings between the parties, whether it is exam- 
ined by the witness or the articles are separately called to 
his attention. It could hardly be expected of an unaided 
memory to recall the particulars of which it consists. 1 
Greenl. Evi. § 486; State v. Cheek, 18 Ired., 114. 

The eleven bales of cotton are credited to the defendant 
in the first exhibit, at a value in no manner impeached, 
and which must, therefore, be assumed to be correct. 

The exceptions are founded upon a misconception of the 
legal effect of the allegations contained in the answer. 
They are not evidence for the defendant,‘and his denials only 
put upon the plaintiff the necessity of proof. The plead- 
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ings are looked to, for the purpose of eliminating issues of 
controverted facts, but are not admissible as evidence, upon 
the trial of those issues. Jackson v. Love, 82 N. C., 405. 
Upon an examination of the answer, we are not able to 
determine whether the validity, or amount, of the claim set 
out in the statement of the second cause of action, is dis- 
puted. The sixth article pronounces the second allegation 
of the complaint to be untrue, and if this be understood as 
applying to the second cause of action, it isa denial. If it 
means the allegations thus numbered in the statement of 
the causes of action, there is no such denial, as in the one case 
the controverted averment of non-payment, and in the 
other, that of the time when the indebtedness becomes due, 
are alone putin issue. But, assuming the denial, the ref- 
eree’s report fully establishes the correctness of the claim. 
There is no error, and the judgment must be affirmed. 
No error. Affirmed. 


R. O, BURTON, Jr., Adm’r v. WILMINGTON & WELDON RAIL- 
ROAD COMPANY. 


Practice—Exceptions— Judge's Charge—New Trial— When Par- 
tial Only. 


1. It is error to admit evidence, competent for one purpose only, to be 
considered and acted on generally by the jury, without instructions 
restricting it to the special purpose for which it is admissible. 

9. The rule which forbids the hearing of an objection, not taken, and 
which ought to have been taken at the trial, does not embrace the case 
where the judge in response toa request for instructions or of his 
own accord misdirects the jury upon a material question of law, inju- 
riously to the appellant, by which they have been, or may have been, 
misied in rendering their verdict, and the error is patent upon the 
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record, but such error is open to correction, though pointed out for the 
first time in this court. 

3. Ordinarily, for error in the charge, or the reception or rejection of evi- 
dence, the verdict is set aside entirely, but it may be set aside in part 
and as to certain issues only when it plainly appears that the errone- 
ous ruling would not and did not affect the findings upon the other 
issues. | 

(State vy. Ballard, 79 N. C., 62735 Williamson v. Canal Co., 73 N. C., 156 > 
State vy. Johnson, 1 Ired., 854; Bynum v. Bynum, 11 Tred., 632; State 
v. Caveness, 78 N. C., 484; State v. Austin, 79 N. C., 6243 Grist v. 
Backhouse, 4 Dev. & Bat., 302; Ring v. King, £b.,164; Batley v. Pool, 
13 Ired., 404; Key vy, Allen, 8 Murp., 523 3; Holmes v. Godwin, 71, N. C., 
3063 Merony v. McIntyre, 82 N. C., 103, cited, commented on and ap- 
proved.) | 


Petition to rebear filed by the plaintiff and heard at 
January Term, 1881, of THe SurpREME Court. 


Messrs. Day & Zollicofier, J.B. Batchelor and Mullen & Moore,. 
for petitioner. 
Messrs. Gilliam & Gatling, contra. 


Smirn, C.J. Upon the former hearing, this case was 
carefully examined and considered, and after being retained 
under an advisari, decided, and our conclusion announced 
at the succeeding term (82 N.C, 504). To the full and 
elaborate argument now addressed to us on behalf of the 
plaintiff for a revision of the opinion then formed, we 
have given the attention due to the importance of the case 
and the principle involved, and now proceed to announce 
the result. 

Two errors are assigned in the application for are hearing 

1. No exception having been taken to the charge in the 
particular declared to be erroneous or in any other, the point 
of law, upon which the new trial is granted according to 
the settled practice was not open to the defendant upon the 
appeal. 

15 
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2. The erroneous instruction only affects the quantum of 
damages, and the new trial should be restricted to that 
issue, leaving undisturbed the findings upon the others. 

I. The first alleged error rests upon a misconception of 
the decision and the reasoning by which it is supported in 
the opinion, arising, perhaps, from the prominence given 
to the instructions of the.court, This will appear from a 
brief recapitulation of what transpired at the trial and 
bears upon the question involved. 

During the trial the plaintiff was allowed to prove, against 
the defendant’s objection, that his intestate was administra- 
tor of the estate of one Jno. M. Long, which was largely in 
debt, and to pay which it would be necessary to sell his real 
estate of the value of $22,000, as had been done by the euc- 
ceeding administrator de bonis non, the usual allowance of 
commission on which was from 2% to 5 per cent. on the 
amount of sales, upon the issue of damages sustained by the 
intestate’s premature death. The reception of the evidence 
is distinctly assigned in the record as error. This court 
held, and such is still our opinion, that the evidence was 
admissible and proper to be heard by the jury, in passing 
upon the value of the intestate’s life, if prolonged, to those 
beneficially interested in its preservation, and to whom the 
fruits of his skill and labor would belong. It tended to show 
his business qualifications and the compensation which 
one of his capacity and repute might be expected to obtain. 
In other words, as expressed in the opinion, it assisted the 
jury in determining “what reasonable expectation there 
was of pecuniary benefits froma the continuance of the life of 
the deceased.” For this restricted purpose the testimony 
was competent, and the use to be made of it ought to have 
been explained, then, or afterwards in the charge to the 
jury. But it seems to have been admitted generally and 
without qualification, notwithstanding the objection, and 
left to the jury to draw their own inferences and pass upon 
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its weight for any’ purpose. If proper explanations as to 
the legal force and effect of the evidence had been made in 
the instructions, the objection would have been met and all 
cause for complaint removed. But no such explanations 
were given, and the jury were directed in general terms to 
“carefully weigh all the testimony bearing on each of the 
issues submitted to them, and to find each issue as the tes- 
timony should satisfy them.” They were thus left at lib- 
erty to consider the anticipated allowance for services to be 
rendered, as money lost by his death, and to enter into the 
measure of damages found in the verdict, thus forming a 
basis for the estimate of profits for one year, and multiply- 
ing the resulting sum by the number of years during which 
he would probably live. Such is the import of the charge, 
and this may have been the understanding of the jury in 
awarding the large sum contained in the verdict, afterwards 
reduced by the court, with plaintiff’s assent, to two-thirds 
of the amount. ‘The error then consists in admitting the 
evidence and giving it a direction, and allowing it to be 
used for an improper purpose to which its competency does 
nt extend, thereby giving point and force to the objection 
of its being received. 

It is error to admit evidence, competent for one purpose 
only, to be considered and acted on for another and im- 
proper purpose. The error lies not only in the omission to 
make the necessary explanation, but in giving a direction 
calculated to mislead and which may have misled the jury 
in rendering their verdict. This is so connected with the 
facts allowed to be proved as to extend the exception to the 
reception of the testimony to the disposition afterwards 
made of it. We have in our own reports a case very simi- 
lar—State v. Ballard, 79 N. C., 627. There, upon an indict- 
ment for fornication and adultery, the admission of one of 
the accused parties was received without objection from 
either, and no instructions were asked as to its effect. The 
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court say: “ While, therefore, it (the admission) could not 
properly be rejected, it was the duty of the judge, either at its 
introduction or in his charge, to explain to the jury its force 
and effect, and to tell them it was not to be considered as 
any evidence against the woman. In failing to do this and 
submitting all the evidence to the jury, without sueh explanation , 
there is error, invalidating the verdict.” 

But we are not prepared to coneede the proposition, so 
broadly and strenuously asserted in the argument, and in 
some degree countenanced by what is said in Williamson v. 
Canal Co., 78 N. €., 156, and perhaps in other preceding 
cases, that no errors, however palpable and hurtful, com- 
mitted in the administration of the law by the action of the 
judge, are capable of correction unless specially pointed out 
in an exception on the record. The case prepared on an 
appeal under our practice is said to be in the nature ofa 
bill of exceptions, and the functions of the appellate court 
analogous to those exercised by a court of errors, and for 
most purposes the comparison is admissible. 

But the exercise of the revising power of this court is not 
restricted, as is that of a eourt of errors. The latter can 
only reverse and annul for errors assigned, while this court 
may grant a new trial and restore the case to the condition 
it occupied before the error was committed, and it may then, 
avoiding the error, proceed to a final determination. Still, 
for general purposes, the analogy may be recognized, and 
we ubhesitatingly reaffirm the general rule governing ap- 
peals declared in the numerous adjudications cited for the 
plaintiff, But the rule itself is not without qualification, 
and enforced, would in some cases lead to disastrous eonse- 
quences. For the purpose of illustration, let us suppose a 
ease on trial the indisputed facts of which make the pris- 
oner’s offence to be manslaughter, and yet under the erro- 
neous charge of the judge the jury finda verdict of murder, 
and all this fully appears on the record. Because of the 
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inadvertence of counsel, the misapprehension of the judge 
as to the taw and the consequent misdirection given to the 
jury are not specially pointed out in an exception, and yet 
the fatal error is apparent to the court. Is the court, in 
the observance of a strict rule ef practice, compelled to shut 
its eyes to the injustice done the prisoner and affirm a judg- 
ment which wrongfully takes his life? In such a case, 
would not the court interfere and correct a manifest errors 
although overlooked at the trial, and, therefore, not the 
‘subject of a distinet exception? In State v. Johnson, 1 Tred. 
304, where the judge corrected the misunderstanding com- 
mon to the counsel on both sides as to what was the law, 
and expounded it himself to the jury, Gastron, J., speaking 
for the court, thus defines the duties of the judge pre- 
siding at jury trials: “It has not been questioned, and it 
cannot be questioned, but that it is the duty of a judge who 
presides at the trial-of a cause, whether civil or criminal, te 
correct every misrepresentation of law made to a jury, al- 
though admitted to be law by the parties or their counsel. 
He dees not preside merely as a moderator, to enforce order 
and decorum in a discussion, addressed to a body with 
whose deliberations he has no ceneern, and over whose 
judgment he is to exercise no influence; but he is an inte- 
gral part of that mixed tribunal which is to pass wpon the 
dssue; and while he is forbidden to give te the jury an opin- 
don whether any fact is sufficiently proved, be is bound te 
declare and expound to them the law arising upon the 
facts.” 

The exception to the general rule, if indeed it be fairly 
within its purview, is expressed with clearness by the emi- 
ment judge who for so many years presided over this court 
and has enriched its records with the fruits of his profound 
dearning and labors, in Bynum v. Bynum, 11 Ired., 632, and 
we again adopt his exposition of the law: “ Although it be 
mot error to refrain frem giving instructions, unless they 
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are asked, yet care must be taken, when the Judge thinks it 
proper, of his own motion, or at the party’s, to give them, 
that they be not in themselves erroneous, or so framed as to. 
mislead the jury.” 

It was suggested in the argument that the original caso 
on file shows that there was an exception in the court be- 
low, which brought the point on which the decision turned 
before this court for review, and therefore it does. not sustain 
the ruling. Ifthis were so, 1t would not detract from the 
force of the proposition enunciated without reference to that 
fact, in language intended to guide and instruct in the 
future practice of the courts. But on examination 1% will 
be found that the distinction in the formalities required in. 
the exeeution of wills of real and personal estate, and in 
force when this disputed instrument was made,. was.not ad- 
verted to in argument or in any manner called to the notice 
of the judge at any time during the trial before the jury. 
The failure of the judge to instruct them that the attesta- 
tion of subscribing witnesses in the presence of the testator 
was not essential to the validity of a will conveying personal 
estate, is first mentioned and assigned, after the rendition of 
the verdict, as one cf the grounds on which a_ new trial is 
demanded. This does not impair the authority of the case 
as a precedent sustaining the ruling made. 

“Ttis the right and duty of counsel,’ remarks Bynum, 
J., commenting on a similar omission in State v. Caveness, 
78 N. C., 484, “before or during the charge and before the 
jury shall be sent out to consider of their verdict, to ask for 
such instruction to the jury, both as to evidence improperly 
admitted and that which has been stated correctly, and to 
declare and explain the Jaw arising thereon.” 

Thesame prineiple decided in Bynum v. Bynum, has the 
recognition and sanetion of the recent case of State v. Austin, 
79 N. ©., 624, where the court,in describing the offence with 
which the defendant was charged, omitted to. mention one 
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of its essential elements. The court,in reference to the mis- 
description, say: “Had the judge simply omitted to give an 
instruction to which the defendant would have been entitled, 
had he asked it, he would not have any just ground of com- 
plaint.” * * * “But when the judge undertakes to 
state the law, he must state it correctly.” Here no excep- 
tion was taken to this part of the charge and yet the error 
was noticed and remedied, by sending the case to another 
jury. 

In Grist v. Backhouse, 4 D. & B., 302, Daxter, J., thus 
expresses the opinion of the court: “The counsel for the 
plaintiffs insists that the defendant cannot now object to 
this error, because there was no specific exception taken at 
the trial. The defendant had placed on record his plea; if 
was for the plaintiffs to support the affirmative of the issue 
on that plea. The court misdirected the jury as to the law 
on the trial of the issue, and told them that the evidence 
offered was sufficient for the plaintiff. This error appears 
on the record, and for tnat the ee must be reversed 
and a new trial awarded.” 

So Gastox, J.,in Ring v. King, Lbid.,, 164, on the same 
point, uses this language: “Tt must not be understood, 
from our noticing this objection, that we allew questions of 
law to be raised here, except such as appear on the record, 
strictly so called, which were not before the court from 
which the appeal was taken. Our. rule is to regard as 
nearly as we can the case made by the judge in the ight of 
a a bill of exceptions for specified errors. The presumption 
is, that whatever is not complained of was rightfully done. 
But we cannot presume against what appears. If by any 
reasonable intendment, we could suppose facts shown which, 
notwithstanding those adinitted, constituted the defendant’s 
act a trespass—inasmuch as the opinion of the judge on 
that point was not directly called for—we might hold it our 
duty to make the amendment. Butif we cannot, and we 
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do not see how we can, then the jury was misdirected upon 
a question of law, presented by the pleadings and the ev1- 
dence upon a matter material to the issues which they had 
to try. The consequences of the mistake * * * have been 
a verdict and judgment against law. This is an error which 
when shown to us we are bound to correct.” 

To like effect are the words of Nasu, J.,in Batley v. Pool, 
13 Ired., 404: “Nor is it error in a judge, or any officious- 
ness, to bring to the notice of the jury, principles of law, 
er facts bearing upon the case, which counsel may have 
omitted in argument. a en POEAT to the decision of the 
case, it 278s his duty to do so.’ | 

These references to the practice which has heretofore Ha 
vailed are sufficient to show that the rule which forbids t 
hearing of an objection, not taken, and which ought : 
have been taken, at the trial, does not embrace the case 
where the judge in response to a request for an mstruction 
or of his own accord misdirects the jury upon a material 
question of law, injuriously to the appellant by which they 
have been or may have been misled in rendering the ver- 
dict, and the error is patent upon the record, such error 1s 
open to correction, and the complaining party is not 
required to interrupt the delivery of the charge, by then 
stating the objection. As to such error, the appeal itself 
may be treated as an exception, authorizing @ revision and 
a remedy. We have re-examined and carefully considered 
the question, because of its practical importance, and that 
the rule may be fully understood. But its decision is not 
necessary in the present case for reasons which have been 
already stated. 

TI. The second assignment of error involves a question 
of more difficult solution. Our attention was not called in 
the former argument to the point whether the new trial 
should be partial, confined to the issue as to the damages, 
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or be general, and re-open the whole controversy. It is con- 
sequently not adverted to in the opinion. 

Ordinarily, for an error committed during the progress 
of the trial, in the improper admission or rejection of evi- 
dence, or in the charge to the jury, material upon any issue, 
the verdict is set aside entirely, for the obvious reasou that 
it cannot be seen to what extent it may have influenced the 
jury upon the other findings. It will be set aside in part 
only when it plainly appears the erroneous ruling would 
not and did not enter into their consideration in passing 
upon the remaining issues. The character of the new trial 
is therefore rather a matter of sound discretion, than of 
strict right. The cases cited for the plaintiff (with the 
exception of that of Hutchison v. Pepper, 4 Saun., 555, where 
it is held that a partial new trial may be had, when the 
right to move for it is reserved with leave of the court, or 
where justice has not been done, and yet greater injustice 
would result from setting the matter at large) are decisions 
in the court of Massachusetts. ent v. Whitney, 9 Pick., 62; 
Wemes v. Col. Ins. Co.,12 Pick., 279; Boyd v. Brown,, 17 Pick., 
453; Robbins v. Townsend, 20 Pick., 345. 

Without examining these adjudications in detail, or in- 
quiring into the constitution and functions of the court 
which made them, and its relation to nisi prius trials, we 
will only say they do not accord with the rules and the 
practice of this court, as a tribunal created for the correction 
of errors in the inferior courts. But there are precedents to 
be found in our own reports. Thus in Key v. Allen, 3 
Murph., 528, where 1n an action of detinue the jury assessed 
damages for detaining the slaves but failed to find their 
value, it was decided that a distringas should issue, and if the 
slaves were not delivered, a writ of enquiry issue to ascer- 
tain their value. | 

In Holmes v. Godwin, 71 N. C., 306, Bynum, J., declares :- 
“The power to award a partial new trial, or an inquiry of 
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damages, when they have been erroneously assessed with- 
out disturbing the findings which dispose of the merits of 
the case, is both convenient and useful, however delicate 
and difficult may be its application in particular cases. It 
certainly should not be exercised except in a clear case.” 
See also Merony v. McIntyre, 82 N. C., 108. 

— The erroneous ruling in the present case is entirely dis- 
tinct and separable, and seems to fal! within the class which 
admits of a restricted new trial, confined to the damages 
only, and this is all to which the defendant is fairly entitled. 
The judgment will be reformed so as to re-open that issue 
only, and in other respects it is affirmed. 

Per CURIAM. Judgment modified. 


KF. M. KREATHELY v. A. B. BRANCH. 
Parties— Practice. 


1. In an action to recover land, where it appeared that the defendant in 
possession had mortgaged the land, and the same had been sold under 
a power in the deed on default of payment of the seeured debt, the 
purchaser at such sale has the right upon affidavit to be let In as party 
defendant. 

2, In such case it is error to proeced with the trial until the question as 
to the right of the applicant to be made a party has been heard and 
finally determined, 

(Rollins vy. Rollins, 76 N. C., 264; Lytle v. Burgin, 82 N. C., 801; Jones 
v. Hill, 64N.C.,198; Gwyn vy. Welborn, 1 Dev. & Bat., 313; Parker 
v. Banks, 79 N. C., 480, cited and approved.) 


Civit Action to recover land tried at August Special 
Term, 1880, of Duptin Superior Court, before Schenck, J. 
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Verdict and judgement for plaintiff, appeal from the ruling 
of the court below, as set out ip the opinion. 


Mr. I. R. Kornegay, for plaintiff. 
Messrs, Allen & Isler, for appellant. 


omirn, C.J. At the term to which the summons in the 
action is returnable, the appclant, John D. Stanford, on 


his application and affidavit of ownership of the land, of 
a the plaintiff seeks to recover possession, is made a 


party defendant and files a separate answer, denying the al- 
legations of the conplaint, and averring title in himself. 
The defendant, Branch, also denies the platntiff’s allega- 
tions, No objection was then mace to the order of the 
court, nor for nearly two years thereafter, until a special 
term held in August, 1880, when the presiding judge va- 
cated the order as having been made without previous no- 
tice to the plaintiff, and thereupon the motion is renewed, 
and supported by a second affidavit, In which it is stated 
that the defendant, Branch, conveyed the land in dispute 
by a deed of motldios in April, 1877, toone Matthew Moore, 
to secure a debt of $500 due the wortgagee, with power of 
sale, by virtue of which, after the maturity of the debt, the 
land was sold and purchased by the applicant (Stanford), 
and acdeed therefor execated to him, conveying the title. 
His Honor denied the motion, for that, the appellant had 
never bad possession of any part of the lands described in 
plaintiff’s complaint, and did net connect himself with the 
possession of the same in any way, as was admitted by his 
counsel, and, notwithstanding the appeal from this ruling, 
proceeded with the trial of the cause between the criginal 
parties. The Jury found the issues in favor of the plaintiff, 
and he had judgment accordingly. 

It is very clear that a claimant for land in dispute be- 
tween other parties to a suit, and not connected with, or 
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interested in that controversy, nor injurtously affected by 
its result, cannot be allowed to intervene and assert his own 
independent title. This would be in effect to make a double 
action, and introduce new issues foreign to the original sub- 
ject of controversy, and not within the scope of either sec- 
tion 61 or 65 of the code. But this is not the condition of 
the applicant in the present case. He has a direct relation 
to, and interest in the retention of the possession by the 
wortgagor for himself, and jin preventing the plaintiff's re- 
covery, and this is “ adverse to the plaintiff,” and in harmony 
with the defenee. As the defendant holds permissively 
ander the applicant, the latter is but pretecting his own, 
while he protects the possession ef the occupant. The prac- 
tice which prevails in such cases is declared in Rollins v. 
Rollins, 76 N. C., 264, and is reaffirmed in Lyéle v. Burgin, 
82 N.C., 301. It is there held, that at common law every 
landlord has the right to be admitted to defend with or 
without the tenant, and that under the term “landlord” 
all persons have the :ight to come in as parties, “ whose 
title was connected or consistent with the occupier, and is 
divested or disturbed by any claim adverse to such posses- 
sion, and that it is not necessary they should have exercised 
previously any acts of ownership in the Jand,” and it was 
declared that the same right exists under the Revised Code, 
and under ©. C. P., § 61, and that ‘on the interest of the 
party being manifested by affidavit, the application was te 
be passed on as a question of right in law, and not to be granted 
or refused, as a matter resting in the discretion of the judge.” 

What then are the relations subsisting between the de- 
fendant and the applicant? On the execution of the mort- 
gage, and after default in payment of the secured debt, the 
mortgagor, fer most purposes, becomes a tenant to the morts 
gagee, and upon a sale of the Jand he sustains, when allowed 
to remain in possession, the same relation to the purchaser. 
“Tf a mortgagor remains in possession after forfeiture of 
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the property,” says Ropman, J., in Jones v. Hill, 64 N. C., 
198, “be remains only by permission of the mortgagee. In: 
such eases the mortgagor has been sometimes called a ten- 

t at wil! or sufferance, and sometimes a trespasser, but he 
is properly neither. Lis position cannot be more accuraicly 
defi ica than by calling him a mortgagor In possession, Lut 
he may be ejected at any time by ihe mortgagee, without 
notice.” 

“The possession of the mortgagor, or of those who claim 
under the mortgagor,” remarks Gastron, J., “1s the posses- 


sion of the mortgages.” Gwyn v. Wellborn, 1 Dev. & Dat., 
B13. 


“Tt is well settled,” observes Bynum, J., “that the mert- 
agor 1 is the tenant of the mortgagee, and therefore his pos- 
assion is not hostile or adverse to the mortgagee.” Purhker 
. Banks, 79 N. C., 480. 

A mortgagor may be considered a tenant for the purpose 
of enabling the mortgagee to maintain an action against a 
trespasser, and if the mortgage be transterved, the mort- 


iv 
2 
Se 

Y 


gncor becomes tenant to the assignee. Coote on Mort. 520, 
394. It is manifest, therefore, that the appellant was wrong. 
fully denied the opportunity to come in and defend the pog- 
session of the defendant, and in this there is error. 

tg under the ruling, the trial proceeded to its con- 
clusion, adverse to the defendant, the result cannot impair 
the a of the appellant still to become a party to the 
cause, and to make up and retry the issue his answer may 
raise in controverting the claim of the plaintiff? The action 
should have been stayed, pending the appeal, to await its 
determination, and thus a double jury trial avoided, but as 
this was not done, the writ of possession should be with- 
held until the plaintiff’s controversy with the intervening 
appellant aud the issues between them are also settled. 

No question is made as to the ruling of the court, in 
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striking out the first order making the appellant a party, 
and ae express no opinion upon it. 

There is error, and this will be certified to the end that 
further proceedings be had in the court below in conform- 
ity with this epinion. 

Terror. Reversed, 


THE DAWSON BANK v. GEORGE TARKIS and ofliers, 
Pleading— Practice — Puviivs, 


i. A complaint in which are two causes of action. the one tipet a dent 
and the other to declare void certain conveyances alleged to Tnive been 
made by the debtor in fraud of the complaining erceditor, is net denvur- 
rable on the ground of a misjoinder of causes of action. 

2, Nor is the same demurrable for want of an aleeation that the defend. 
ant debtor has not other property sufficient to satisfy the claim, 

3. Nor is it neeessary in such case to rednee the debt to judgement and 
have a return of nulla bona to the execution in order to maintain the 
action, the courts under our present system having the jarisdiction of 
eourts of Jawand courts of equity, and therefore competent to vive full 
relief in one action. 

4, Aud where the alleged fraudulent conveyances are made ta several 
grantees, they all have an interest in the subject matter, and are neces- 
sary and proper parties in order to a final determination of the eou- 
troversy. 

(Clark v. Banner, 1 Dev. & Bat, Eq, G08; Fethell v. Wilson, 1b, 619: 
Brown yv. Long, 1 Tred. Eq.. 190; Wheeler v. Taylor, 6 Tred. Ey., 225: 
Kilpatrick v. Means, 5 Tred. Eq., 220; Moore vy. Ragland, 74 NL €., 
343; McLendon v. Com’rs, 71 N.C., 383 Glenn v. Bank, 72 XN. C., 
626; Hamlin v. Pucher, 72 N.C., 502; Joungy. Young, 81 N. C., 91. 
cited and approved.) 


Crvin Action tried at Spring Term, 1880, of New 
l1anover Superior Court, before Avery, J. 
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The case was heard on complaint and demurrer. The 
denurrer was sustained, judgment, appeal by plaintiff. 


Mr. . S. Martin, for plaintiff, 
Messrs. McRae & Strange, for defendants. 


Sairy, C.J. The plaintiff alleges that the defendant is 
indebted to him in the sum of seven thousand dollars, evi- 
denced by two promissory notes under a contract for the 
loan of money entered into prior to February 8d, 1874, on 
which the interest has been paid up to April 28th, 1878S; 
that on February 3d, 1874, May 4th, 1874, and July oT th, 
1875, he made several deeds to the respective defendants, 
Marsden Bellamy, Henry P. West and Jolin D. Bellamy, of 
separate lots of Jand owned by him in the city of Wilming- 
ton, with false recitals of money considerations, with an 
understanding and agreement with each, that they should 
reconvey to his wife, the defendant Julia, which has been 
carried into effect, and with an express intent thereby to 
defraud his creditors, and places his property beyond the 
reach of legal process. 

That in fartherance of this purpose, after paying off sev- 
eral judgments recovered against hit in New Hanover 
superior court, in the aggregate sum of twenty-six hundred - 
dollars, he has caused the same to be assigned to his wife, 
more effectually to protect the several covinous conveyances 
and secure the property to her. That he owes debts exceed- 
ing fifty thousand dollars in amount, which all his estate of 
every kind, including that mentioned in the fraudulent 
deeds, is wholly insufficient to pay, and that he has become 
and is utterly insolvent. 

The object of the action and the prayer of the complaint 
are that the plaintiff have judgment for his debt, that the 
several deeds be declared void, and the property therein 
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mentioned, or so much as may be necessary, be sold for the 
satisfaction of the debt. 

The defendants demur to the complaint, and assign as 
crounds thereof: 

1. For that itis not averred that the defendant has not 
other property hable to execution and sufficient to pay the 
plaintiff’s demand. 

2. For that 1 appears upon the face of the complaint 
that the debt has not been reduced to judgment, so that exe- 
cution vould issue therefor. 

3. for that there is a misjoinder of distinct and inde- 
pendent causes of action. 

4. for that there is a misjoinder of parties and there is 
no community of interest among them, in the several im- 
peached assignments. 

These objections to the granting of the relief sought, 
under the present structure of the complaint, we proceed 
to consider: 

J. The absence of an averment that the plaintiff cannot 
obtain satisfaction of his demand, from other property of 
the debtor: 

The allegations of the complaint on this behalf are not 
very specific and pointed. But it charges the fraudulent 
alienations of the debtor, to screen his property from the 
cloims of his creditors, and the plan by which it is intended 
and attempted to divest the title to a Jarge number of town 
lois out of the defendant, and put it in his wife, under in- 
struments Ja proper form to effect the object; the transfer 
to her of discharged Judgments, apparently in force, for the 
accomplishment of the same dishonest purpose; the hopeless 
insolvency of the debtor, and the insufficiency of all his 
estate to meet his Habilities. These allegations, in sub- 
stance, must be understood to mean that satisfaction of the 
plaintiff’s debt can only be procured by pursuing the alien- 
ated land, and appropriating it thereto, and especially in 
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the absence of any intimation that he has any other prop- 
erty accessible to legal process. 

II. The failure to prosecute the claim to judgment, and 
sue ovt execntion thereon: 

When, under cur former system, the law was adminis- 
tered by two separate and distinct tribunals, of which each 
had its own rules of practice, the court of equity would lend 
its aid to a creditor in enforcing a legal dermand, when he 
bad none or an inadequate remedy at law. Hence it be- 
eame an established doctrine in that court, to refuse its 
assistance, unless the creditor had ascertained the amount 
of his debt by reducing it to Judgment, and sued out exe- 
eution, when the property of the debtor pursued, could be 
seized and seld thereunder, as in case of 2 fraudulent and 
ineffective assignment, in order that a hen might attach, 
although this was net required, when the estate and interest 
to be appropriated was purely equitable, or such as was not 
accessible to legal process, and in both cases it must be 
shown (and commonly this was done by the return of nulla 
bona to the execution) that the debtor had no property from 
which the debt could be satished by such legal process. 
Clark v. Banner, 1 Dev. & Bat. Eq., 608; Bethel v. Wilson, 
Tbid., 610. “A court of equity never interferes,” says Rur- 
rin, C. J., in Brown v. Long, 1 Ired. Eq., 190, “on behalf of 
a mere legal demand, unless the creditor has tried the legal 
remedies, and found them ineffectual.” In like manner, 
Nasu, J., speaking for the court in Wheeler v. Taylor, 6 Tred. 
Kq., 225, repeats the remark and adds: “ The creditor must 
reduce his debt to judgment, and in general take out cxe- 
cution, that it may appear by demanding property of the 
defendant and the return of nulla bona, that satisfaction 
cannot be had at law.” See also Kilpatrick v. Means. 5 Ired. 
Eq., 220, and numerous other cases. It is obvious, that as 
this rule grew out of the relations of the two courts under 
the former system, one acting in aid of the other, and was 

14 
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essential to the harmony of their action in the exercise of 
their separate functions in the administration of the law, 
so it must of necessity cease to have any force, when the 
powers of both, and the functions of each, are committed to 
a single tribunal, substituted in place of both. Why should 
a, plaintiff be compelled to sue for and recover his debt, and 
then to bring a new action to enforee payment out of his 
debtor’s property in the very court that ordered the judg- 
ment? Why should not full relief be had in one action, 
when the same court is to be called on to afford if in the 
second? The policy of the new practice, and one of its 
best features, is to furnish a complete and final remedy for 
an aggrieved party in a single court, and without needless 
delay or expense. The demurrer admits the debt, the insol- 
vency of the debtor, his fraudulent. contrivances, with the 
help of others, to place his property beyond the reach of 
creditors, and secure it for the enjoyment of himself and 
wife, his large indebtedness still subsisting, and by a fair 
implication, the want of other property which a creditor 
can reach; these facts would seem to remove all obstacles 
in the way of the relief demanded. 

In Moore v. Ragland, 74 N. C., 348, RopMay, J., uses this 
language: “ A creditor can only assert his rights, as such, 
by obtaining a judgment which will be a lien on the prop- 
erty which the debtor has, and also on all which he has 
before that time fraudulently conveyed.” The remark was 
not intended to convey the idea that the judgment must 
be first obtained in an independent suit, but that a creditor, 
merely as such, and without a judgment, could not pursue 
and get satisfaction out of the debtor’s property. This is 
undoubtedly correct, for without a judgment for the debt, 
though it may be rendered preliminarily in the same action, 
the creditor has no claim upon his debtor’s property. 

There is a strong analogy to the present to be found in | 
the case of McLendon v. The Commissioners of Anson, 71 N. 


JANUARY TERM, 1881. 211 


BANK v. HARRIS. 

C.,38. There, the plaintiff in the same complaint demanded 
judgment for the amount due on his coupons and a man- 
damus to coerce payment; arid the answer to the objection 
that two distinct and independent causes of action were 
improperly joined, Reape, J., uses this pertinent language: 
“Cut bono, another action? It is true that a mandamus 
issues only when the amount is ascertained, but here it is 
ascertained when the judgment is rendered and the com- 
plainant demands both the judgment and the writ of man- 
damus. ‘This, therefore, is a civil] action for a mandanus, 
as much as it is a civil action for a money demand.” We 
see no reason why, if an admitted subsequent remedy by 
mandamus, which proceeds upon the refusal of the county 
authorities to levy the necessary tax, can be demanded in 
the action for the recovery of the money due, asa means: 
of rendering the judgment effectual by satisfying it, the 
remedy against the obstructing frauds, alleged to have been 
practiced by the defendants, may not in like manner be 
afforded the plaintiff in the same action and looking to the 
same end, the payment of his debt. 

III. The blending in one action of two separate and dis- 
tinet actions, the one posterior to and dependent on the 
result of the other: 

What has already been said 1s a sufficient answer to this 
assigned cause of demurrer, and it is only necessary to add 
that the point 1s expressly decided and the objection de- 
elared to be without force by this court in Glenn v. Bink, 
72 N.C, 626. [t was there held to be competent to proceed 
against the insolvent debtor bank, and against the stock- 
holders upon their individual liabilities under the charter, 
in the same action. 

IV. The last objection is to the joining of the several 
defendants, who are connected with different transactions, 
and are without any community of interest, and no combi- 
nation among them is charged: 
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The essential unity of the proceeding consists in the fact 
that the debtor’s own property ts alone sought to be appro- 
priated to his own debt. [Hf the convevances are fraudulent, 
as for this purpose the demurrer admits, the title remains 
in Harris, and never was divested out cf him. The aid of 
the court is asked to remove a cloud upon the title, by 
declaring the deeds void, so that the property may be sold 
under the direction of the court, and bidders be induced te 
give the value for it. The defendants, other than Harris, 
are made partics because they by their deeds profess to 
have had an interest in the subject matter, and section 61 
of the Code requires they should, in orler that they may 
be concluded by the result and the adjudication be final. 

These general views we think are in aecord with the cur- 
vent of decisions in respect to the construction of the pro- 
visions of the Code, whose predominant purpose is to make 
one proceeding adjust and settle all controversies about its 
subject matter. fdamlin v. Tucker, 72 N. C., 502; Voung v. 
Young, 81 N.C, 91, and the authorities therein cited and 
reviewed. 

There is error, and this will be certified for further pro- 
ceedings in the court below. 

Error. | Reversed. 


J.G.L. ENGLAND and others v. EDMUND GARNER and others, 
Practice—ftemedy to test validity of final deeree. 


Where a final decree has been rendered in 2 proceeding, and carried into 
effect, the only mode of testing its validity is by a new action com- 
menced by summons. 


(Pearson vy. Nesbit, 1 Dev., 815; Keaton y, Banks. 10 Tred., 381 5 Single- 
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tury ve Whiteker, Phil, Eq.. 773 Rogers v. Felt, Tb. 1083 Corington v. 
Ingram, 64 N.C... 1233 Thoxton v. Williamson, 72 N.C, 1253 Peterson 
v. Vann, 83. N.C., 118: Doyle vy. Brown, 72 N.C... 398 5 Latta v. Vickers. 
$2 N.C., 08, eited and approvel ) 


Motion to set aside an order of sale, &e, heard at Vall 
Term, 1856, of Moore Superior Court, before Avery, J. 

At spring term, 1860, of the court of equity of Moore 
eounty, a petition was filed in the name and on the behalf 
of the parties now complaining for the partition by sale of 
three several tracts of land held by them as tenants In com- 
mon. The lands were sold under a decree, and bought by 
the several defendants, who have paid therefor, and received 
their title deeds. The eause was retained on the docket, 
and aiterwards transferred to that of the superior court, 
under rules against the purchasers, and at fall term of [S71]. 
the rules were discharged and the proceedings terminated, 

The petitioners, alleging their non-residence and the want 
of authority in the solicitor who undertook to represent 
them to tnstituie or carry on the suit, upon notice to the 
purchasers issucd on November 23d, 1878, moved the court 
‘to set aside the entire proceedings, on that ground, and of- 
fered evidence to sustain the allegation. The court, being 
of opinion that relief could onty be sought in a new action 
and was not obtainable in this summary inethed, refused 
the motion and the evidence offered in its support, from 
which ruling the plaintiffs appealed. 


Mr. Join Manning, for plaintifis. 
Messrs. Hlinsdule & Devereux, for defendants. 


Shira, C. J. The cases cited by the counsel for the ap- 
pellants show that relief from 2 judgment at law, rendered 
against the course of the court, may be had by motion in 
the cause. To this class of cases belong: 
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Pearson v. Nesbit, 1 Dev., 315, where the judgment was 
vacated seven years after its rendition, because the same 
person was plaintiff, an executor and a defendant. 

Keaton v. Banks, 10 Ired., 381, where an unauthorized ac- 
eeptance of service of process was made for an infant de- 
fendant, and the judgment on which an execution had is- 
sued and property sold was set aside eight years thereafter. 

It is equally well settled, that errors or wrongs committed 
during the progress of a suit in equity, and before its de- 
termination, must be corrected by a pertion filed in the 
eause, as is held in Singletary v. Whitaker, Phil. Eq., 77; and 
Rogers v. Holt, Tb., 108. 

If, however, the suit is ended by a final decree, carried 
into effect, the redress must be sought by a new action, as 
is decided in Covington v. Ingram, 64 N. C., 1238; Thaxton v. 
Williamson, 72 N.C. 125; and Peterson v. Vann, 88 N.C, 
118; and is recognized and acted on in Doyle v. Brown, 72 
N. C., 398, and Latta v. Vickers, 82 N. C., o01. 

The case of Doyle v. Brown, in its essential features, is very 
similar to the present. There, the petitioners alleged that 
they resided in the state of Arkansas, when the bill for sale 
of the lands was filed and decree made; that they had no 
notice of the proceedings, nor have in any way assented to 
them sinee they came to their knowledge in 1867; In de- 
livering the opinion, Reape, J., uses this language: “It is 
an action in the nature of a bill in equity to vacate the said 
decree, but not alone for that. It sets forth the proceedings 
and the decree in the former action, and that the plaintiff 
was not in facta party thereto, and bad no knowledge of 
it, being at the time, as she now is, a non-resident. And it 
demands to have the proceedings and decree vacated and 
declared void.” 

So again in Peterson v. Vann, where the motion was to in- 
validate certain proceedings instituted by the plaintiff, as 
administrator, for license to sell land for assets, DiInLaRpD, 
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J,, adverting to the fact that a final decree had been entered, 
the purchase money paid, and title made to the purchaser, 
proceeds to say: “ When the motion in the cause was made, 
there was no cause pending in which to make the motion, 
and the only remedy of defendants was, as settled by a series of 
decisions in this court, by an action in the superior court, com- 
menced by summons, as a substitute for a bill of review, or for a 
Dill to impeach the decree for fraud.” 

We think, therefore, the remedy in this case has been 
misconceived, and should have been sought in a new action. 
We do not enter upon a consideration of the merits, and 
will only say that if confidence in the integrity of the action 
of the court is to be retained, 1t will be slow to annul what 
it has done, after the lapse of many years, and will only do 
so upon the clearest proof. The judgment is affirmed. 

No error. Affirmed. 


A. J. WILSON v. J. C. SYKES and James Austin. 
Pleading— Practice— Fraud. 


“omplaint states that sheriff sold plaintiff’s land under execution; the 
sale being by the acre, a survey was made te ascertain the number of 
acres; the purchaser and surveyor conspired to defraud and did de- 
qraud the plaintiff by reporting to the sheriff that the tract contained 
550 acres, whereas by the actual survey there were 700 acres ; the sale 
was made, purchase money paid, and deed executed to purchaser upon 
that false basis; Held, to be a good eunse of action against the pur- 
chaser and surveyor, and that plaintiff was entitled to relief in an in- 
dependent snit and not by motion in the eause. Held also, that to dis- 
miss plaintiff’s action after answer filed by the defendant, on the 
greund that the complaint did uot state fazts sufficient to constitute a 
cause of action is contrary to the course of the eourts. Such objection 
should be taken by demurrer. 

«Smith v. Moore, 70 N.C., 82; Walton v. Walton, 80 N. C., 26, cited and 
approved.) 
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Civit Action for damages tried at Fall Ferm, 1880, of 
MECKLENBURG Superior Court, before Seymour, J. 

In his complaint the plaintiff states his case to be as fol- 
lows: That the sheriff of his county having an execution 
against him sold his land, and the sekadent & Sykes, became 
the purchaser; and the sale being by the acre, it became 
necessary to have a survey in order to ascertain the exact 
nutober of acres, which survey the sheriff and purchaser 
employed the defendant, Austin, to make; that the defend- 
ants, the one being the purchaser, and the other the sur- 
veyor, conspired to defraud the plaintiff, and in pursuance 
thereof, after surveying the land and ascertaining that it 
contained seven hundred acres, they reported to the sheriff 
that it contained only five hundred and fifty acres, and pro- 
cured a deed from him, by paying for the land at that rate. 
whereby the plaintiff was damaged io the amount of six. 
hundred dollars, for which sum he demands jucen 

The defendant, Sykes, answered, aduntting the sale by 
the sheriff, and the purchase by himself, and denying al: 
the other allegations in the plainuff's complaint. ho de- 
fendant, Austin, fled no answer. 

When the cause was cated for triat and before a jury 
were impanelled, the defendant moved the court to dis- 
miss the plaintiff’s action, upon the ground thas tus com- 
plaint did not state facts sufficient to constitute a cause of 
action, and [lis Honor, being of that opinion, allowed the 
motion, and the plaintiff appeaied. 


ent, 


Mr. W. #H. Beiley, tor plaintiff. 
Messrs. Wilson & Sen, for defendants. 


Rurrin, J. This court has in several instances spoken of 
this summary way of disposing of cases as being irregalar, 
and have intimated the opinion that good pleading required 
that such objections should be taken by demurrer. and that 
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the defect in the complaint, if merely formal, was waived 
by an answer to the merits. Still, if His Honor were of the 
opinion that the defect was not in the manner of stating his 
case but in the plaintiff’s cause of action itself, so that lLow- 
ever it might be developed by the proofs, or aided by amend- 
ment, it could not be maintained, he did well to economize 
the time of his court by dismissing it. 

If such was His Honor’s view of the plaintiff’s cause of 
action, We cannot concur therein. To us it seems clear that 
he has been damaged, provided the allegations of his com- 
plaint are true, and for the purpose of this motion, we must 
assume them to be true. 

If the amount paid the sheriff, estimating the land at five 
hundred and fifty acres, was sufficient to satisfy the execu- 
tion under which he gold, then the plaintiff would have 
been entitled to have the proceeds of the other hundred and 
fifty acres. Or supposing that the execution was sufficient 
to absorb the whole purchase money, estimating the land 
truly at seven hundred acres, then, he was entitled to have 
his indebtedness reduced to the full amount. In one way 
or the other he has been injured, and that by the conduct 
of the defendants, and it cannot be, that he can get no relief 
in a court, clothed, as was the court below, with the double 
power of a court of law and a court of equity. 

The defendant’s counsel took the position here, that it 
was proper to have dismissed the plaintiff’s action, because 
he might have had relief by a motion in the cause in which 
the execution against him had issued, and therefore, should 
not have brought an independent action. Suppose we con- 
cede that the plaintiff was at fault in this particular, still 
the question recurs, was not this also waived by an answer 
to the merits? We understand the rule to be, that when- 
ever the court has a general jurisdiction of the subject mt- 
ter of an action, but lacks it in some particular case, because 
of some exceptional matter, such, for instance, as the pen- 


218 IN THE SUPREME COURT. 


mn 


JONES v. SHAW. 


dency of a former suit, then such matter should be pleaded 
specially, or else it is deemed to be waived. Smith v. Aloore, 
79 N.C., 82; Walton v. Walton, 80 N. C., 26. 

But apart from mere matter of pleading, it does not ap- 
pear to us that the plaintiff could have had, by a motion in 
the original cause, the relief he seeks in his present action. 
Here, he secks compensation for an injury arising out of 
the fraud and covin of the defendants, and the most that he 
could obtain by a motion in the cause, would have been to 
have the sheriff’s return corrected. 

Holding that there was no Inherent defect in the plain- 
tiff’s cause of action, and that any formal defect in the state- 
mentof it in his complaint was waived by the answer of 
the defendant, and that it was too late on the trial to raise 
the question of the pendency of another action, the court is 
of the opinion that it was error in the court below to dis- 
mi-s the plaintiff’s action. 

Ierror. Reversed. 


ANDERSON wv ONES v. JOHN SHAW and others. 
Practice—New Trial. 


Where che facts of a case are so meagre and nneertain as that this court 
e-uojoet in justice to the parties pass upon the question raised in the 
piece lings, a new trial will be granted. 


Civin Acton tried at Fall Term, 1880, of Moort Supe- 
rior Court, before very, J. 
The plaintiff submitted to a nonsuit and appealed. 


Mess:s. ITinsdale & Devereux, for plaintiff. 
Llessrs, John D. Shaw and J. C. Black, for defendants. 
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Asite, J. The action was brought upon two written in- 
struments not under seal, dated respectively August 24th, 
1860, and April 24th, 1861. Both of said papers are sigued 
by Shaw & Turner, it being admitted that the two defend- 
ants at the date of said papers were trading under that 
name and style. The following language is used in both, 
to-wit: “ We have sold the above notes to Anderson Jones, 
which he is to use all diligence in collecting, and if he fails 
we are to take them up from him,”’—each of these instru- 
ments is preceded by a list of notes assigned tothe plaintiff. 
The plaintif alleges in his complaint that up to a short 
time before the commencement of this action, he has been 
using all diligence in the collection of the notes, and has 
failed to collect certain notes mentioned in his complaint 
and a few days before suit brought requested said defend- 
ants to take up the notes and to pay him the amount due 
upon the same, but they refused so to do, and that he ten- 
dered them to the defendants upon the payment of the 
amount due. The defendants in their answer stated : 

1. That the plaintiff had never notified them or cither 
of them before the commencement of the action of his 
inability to collect those claims or any of them mentioned 
in the complaint. 

2. That the plaintiff did not use reasonable dilivence in en- 
deavoring to collect the claims sued on. 

3. That the plaintiff’s claim is barred by the statute of 
limitations. 

The summons was issued on the 22d of July, 1879. 

On the trial the plaintiff’s counsel offered to prove by 
the plaintiff himself: Ist. That he has been making dill- 
gent efforts to collect the claims mentioned in paragraph 
four of the complaint, until a short time before the suit was 
brought and that after the decision of the supreme court of 
the United States on the homestead Jaw in 1878, he again 
put the claims in the hands of a constable, but has failed to 
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collect them. 2d. That within the last three years he has 
had several conversations with each of the defendants in 
regard to their liability on the guaranties; that defendant 
Turner asked him to do all he could to collect these notes 
and that he would do what was right on his guaranty; that 
Shaw, the other defendant, said he would do what was right 
in the matter. 3rd. That a demand was made upon both 
of the defendants a short time, to-wit, within six months 
before suit brought. The plaintiff’s counsel stated that he 
could offer no testimony except this to repel the plea of the 
statute of limitations. And upon an intimation from the 
court that the action was barred by the statute, the plaintiff 
submitted to a nonsuit and appealed. 

The only question in the case for our consideration is, 
whether the plaintiff's action was barred by the statute of 
limitations. But the facts of the case are so meagre and 
uncertain that it is impossible to say whether the statute 
applies to the action, and if it does, at what time it began to 
run. The vlaintiff proposed to prove that he had been 
making diligent efforts to collect the claims mentioned in 
the complaint, for the failure to collect which, he sought to 
hold the defendants liable, to within a short time before the 
institution of the action. It was important to a correct un- 
derstanding of the question whether the action was barred 
by the statute that the plaintiff’s evidence in regard to the 
degree of diligence used by him in the collection of the 
claims should have been heard. But His Honor, by inti- 
mating his opinion, in limine,in regard to the bar of the 
statute, drove the plaintiff to a nonsuit and thereby pre- 
vented a full development of his evidence, which might 
have preseuted such a state of facts as to exclude the appli- 
cation of the statute. We think the action of the court was 
premature and unwarranted by the facts as set forth in the 
record. Ifthe plaintiff had been allowed to proceed with 
his testimony, there are several interesting questions in- 
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volved in the ease which would most probably have arisen. 
the solution of which might have become necessary to a just 
determination of the case. Some of these are: Whether the 
statute of limitations applies to the case? and if it applies, 
when did it begin torun? Were the defendants discharged 
by the laches of the plaintiff by reason of the lack of duc 
diligence as of not notifying the defendants in a reasonable 
time of his inability to collect and that he would herd them 
responsible for their guaranty 2 Whether the defondants 
have sustained any Joss by the want of due diligence on tae 
part of the plaintil, as affecting their discharge, and whether 
the promises, if made by the defendants within Uiteu years 
before the commencement of the action, to do what was 
right in regard to the guaranty were sufficient to reme ye the 
bar of the statute or revive the guaranty? Weare of the 
opinion the nonsuit should be set aside aud a new trial 
awarded, and we lave come to this conclusion mot so much 
because the opinion intimated by His Honor appears to be 
wrong as because we cannot sce that it is right. 


There is error. Let this be certified to the superior court 
of Moore county to the end that a new trial may be had. 
Error. Venire de novo. 


Fr. D. KOONCE v. D. M. BUTLER and ethers. 
Practice— Motion to vacate Judgment—Erroneous—SLrregilar. 


1. Upon a motion to vacate a judgment, it appeared that defendant wes 
not served with process, but that opposite the names of the defendants 
in the action (this defendant being one of them) the name of an attor- 
ney was written on the docket, and judgment was takeu by default 
in 1863, of which the complaining defendant had no notice until 1879: 
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Held, that he is entitled to relief, and the fact that the clerk prior to 

this motion gave plaintiff leave to issue execution upon his dormant 

judement, after notice, does not conelude him from impeaching its 

validity for irregularity or other cause, in a proper proceeding before 

the judge af the court. 

. Remarks of Smirru, C. J., upon erroneous and irregular judgments, 

and the authority cf an attorney to appear for a party. 

(Wolfe v. Davis, 74 N.C., 597; Doyle v. Brown, 72 N. C., 393; University 
v. Lassiter, 83 N. C., 88; Sanderson vy. Daily, [b., 67; Weaver v. Jones, 
82 N. C., 449, cited and approved.,; 


Im 


Morton to vacate a judgment heard, in a case pending in 
Jones Superior Court, at Chamber: in Wilson on the 9th of 
March, 1880, before Avery, J. 

The court allowed the motion and the plaintiff appealed. 


Messrs. Allen & Isler, and J. B. Batchelor, for plaintiff. 
Mr. W. W. Clark, for defendant. 


Smiry, C. J. Upon the evidence the court finds that the 
defendant, John A. Guion, who moves to set aside the judg- 
ment recovered by the plaintiff against himself and others 
at fall term, 18638, of the superior court of law of Jones, 
as to himself, was not served with process, nor had he 
any notice of the institution of the suit or of the rendition 
of the judgment until the month of November, 1879. ‘The 
motion is opposed by the plaintiff upon the two-fold ground 
that the defendant war represented by counsel in the origi- 
nal action, and that, upon notice and after hearing evidence, 
the clerk, prior to the present application, gave the plaintiff 
leave to sue out execution upon his dormant judgment, 
thereby concluding him from impeaching its validity for 
irregularity or other cause. The legal sufficiency of these 
objections, which were overruled in the court below, 1s pre- 
sented in the appeal. 

The distinction between erroneous and irregular judg- 
ments, and between such as are voidable, is thus clearly 


JANUARY TERM, 1881. 298 


pee fa Sgaded cits Geinaeees <p Ht  ecitneea tau csasin nn! I Sr eSsRearatneel cae tten —— 


JROONCH ¢ i, Be LER, 
traced by Reape, J: “An erroneous Judgement is one ren- 
dered according to the course and practice of the courts, 
but coutrary to law; as where itis for one party, when it 
ought 40 be for another, or for too little or too much. An 
irregular judgement is one contrary to the course and prac: 
tice of the court, as a judgment without service of process.” 
Iolfe v. Davis, TA N.C, 007. Again, “a Judgment ren ea 
against a defendant Who bas never been served with pro- 
cess, her appeared in person or by attorney, 1s not voldable. 
but voul; and it may be so treated, whenever or wherever 
oifered without any direet proceeding to vacate it. The 
rearon Js that the wart of service Gf process and want of appear- 
cece Ure Shown by the record itselj whenever i ts offered, It would 
be otherwise if the record showed service of process or ap- 
pearance, when in fact there bad been none. In such case 
ihe judgment would be apparently regular, and would be 
conclusive until by a direct preceeding for the purpose it is 
Sees Doyle Va Brown, 12 N c; 393. 

The concluding words of the first citation are qualified 
apd explained in the more explicit statement of the doctrine 
in the latter. The rule governs when applied to the record 
fa judicial proceeding in the same state, but it is held 
that when offered in evidence in an action pending ina 
tribunal of a different state, it may be shown by parol that 
the attorney named in the record, and appearing for a party, 
never had authority to lo so, and that notwithstanding the 
recital io is not bound thereby. This Mr. Werks says may 
setticd, and as not contravening that portion 
constitution which declares that “full faith 


we ee : 
ot the federal 
al creait shail be given in each state to the public acts, 
records and ju dicial proceedings of every ee state.” Con- 
stitution, Art. 4,8 1; Weeks on Attorneys, 3 

The supreme court of the United States a extended 
the doctrine to the record of a circuit court, produced as 
evidence In an action in acircuit courtin another state, and 
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permitted the want of authority of an attorney professing 
to act for a party to be proved in order to defeat its other- 
wise conclusive effect. Hill v. Mendenhall, 21 Wallace, 163. 

The judge does not himself ascertain the facts in reference 
to the alleged representation of tne defendant by attorney, 
but annexes a transcript of the docket in which the cause 
is entered, leaving to us to interpret its meaning and effect. 
From this it appears that on the appearance docket where 
the cause is stated, the initials “J. F. W.” are written against 
the defendant’s name. And this memorandum is found in 
the space intended forthe abstract of the pleas or defence: 
“Butler pleads specially the late stay act of the general 
assembly. The defendant D. M. Butler craves until the 
next term of this court to plead.” 

At fall term, 1863, the name G. C. Woodley, substituted 
in place of the initials, appears against the names of the 
defendants, and the further entry: “Judgment final by 
default according to specialty filed for principal due Ist 
September, 1860, $1,506, interest to November 2d, 1868, 
$286.14 and costs.” No actual defence seems to have been 
made on behalf of the complaining defendant, although, as 
His Honor finds, the draft, the subject matter of the suit 
had been paid by the payee to the defendant, his endorsee, 
and the payee had afterwards fraudulently. transferred it to 
the plaintiff, without cancelling the names of the succeeding 
endorsees. 

We cannot regard this loose and imperfect record as con- 
cluding the defendant against any claim for relief, even upon 
the strictest rules which have been recognized as governing 
in cases of unauthorized appearances of counsel, when no 
process has been served; and no subsequent assent has been 
given, or can reasonably be implied, as collected in Univer- 
sity v. Lassiter, 83 N. C., 38. In that case, service had been 
made and the defence faithfully conducted by the attorney 
of record for all. The practice of vacating a judgment ren- 
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dered against one never properly made a party to the action, 
although represented on the record by attorney, where ap- 
plication is made in apt time, and under circumstances war- 
ranting the exercise of the power, is recognized in Weaver v. 
Jones, 8. N. C., 440, although the motion was denied, and 
the court say: “When the facts are ascertained, the vacating 
or refusing to vacate a judgment, is not a metter of uncon- 
trolled discretion, but of legal right, and herein the judge 
correctly held, upon the case made in the application, the 
record was not successfully impeached.” The citations in 
University v. Lassiter were intended to call attention to the 
ruling elsewhere, and to show to what extent the appear- 
ance of an attorney, professing to have, but in fact possess- 
ing no authority and who had conducted the cause, had 
been carried in giving authority to the record, and placing 
the validity of the action of the court in the cause beyond 
the reach of contradiction and impeachment for such rea- 
son. We cannot attach such consequences to the mere en- 
try of a name, when the appearance may have been for the 
principal defer:rdant only, as seems to have been intended 
by initials marked at the appearance term, and nothing 
further in the premises for the protection of the defendant, 
Guion, was done or attempted, and judgment then rendered 
by default. We think, therefore, the court did not err in 
regarding this objection insufficient. 

It is further contended for the appellant that the action 
of the clerk in awarding execution was an adjudication sus- 
taining the judgment and estopping the defendant from now 
assailing its regularity and legal force. This position wouid 
be entirely correct if 11 was now proposed to set up any de- 
fences relied on, or which could have been and ought to 
have been set up in opposition to the motion for leave to 
issue execution. Thisis fully settled by the case cited by 
the counsel (Sanderson v. Daily, 83 N. C., 67,) and rests upon 
round reason. The order that authorizes execution to issue 

15 
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and awakes the sleeping judgment to new life and activity, 
is an adjudication of the insufficiency of the grounds upon 
which it is resisted, and as to them and whatever other 
grounds could bave been urged in opposition, the order 
becomes res adjudicata, but its effect is only to restore and 
relieve the former judgment upon which the execution is- 
sues, and obviously any defect which could not then be 
made available is not thereby cured, but the judgment is 
revived with the force and effect it originally possessed and 
relieved from an infirmity resulting from lapse of time. 
The judgment upon its face is not veld, but regular and 
proper, and consequently was not open to the extrinsic 
proof of its irregularity in the proceedings before the clerk. 
The judge of the superior court alone, in the exercise of 
primary and exclusive jurisdiction, could vacate and set it 
aside; and this, the proper legal method of impeachment. 
is pursued in the proceeding under review, 

It must therefore be declared, that there is no error and 
the judgment is affirmed, 

No error. Affirmed. 


A re te ene 


A. MILLER & BRO. v. M. TIATIN & ©O. 


roy idence Pr oof of Llandwriting—Subseriiingy Witnesses— Cla iin 
and Deliver y—- Tontract, 


1. Where the maker of an instrument is out of the state and the sub- 
seribing Witness thereto is dead. proof br one who saw them sign the 
same is competent to establish the fact of its oxerntion, 


is 


. In claim and delivery it was in evidence that the preperty eould not 
be delivered in specie and the plaintiff was permitted to show its value 
to aid the jury in assessing his damages ; dfe// ye error. 
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#. Tnosuch action the defendant clanncad a gray are under 2 bill of sale 
executed in February, canveving ‘vene xray horse, also one black 
herse and one Gray mare,’ aud the plaintiff claimed the same mare 
under a bili of sale executed in May following, conveying * two horses 
one a bay and the other a gray are.’ and the said mare was there- 
upon delivered to plaintiff; /fefd, that the plaintiff is entitled to re- 
cover, 

‘Selby v. Clurk, 4 Wawks, 265; Edveards vy, Sullivan, 8 Pred... 3023 Corrter 
v. Himpton, 11 Tred, 307; Holmes v. Godwin, GON. C., 467: Isley v, 
Stewart, 4 Dev. & Bat., 160; Mussey v. Belisle, 2 Tred., 170; Sizemore vy. 
Morrow, 6 Ived., 543 Rhodes v. Chesion, Busb., 836, cited and ap- 
proved,) 


Cryin Action of claim and delivery tried at Spring Term, 
1880, of CRAVEN Superior Court, before Gudger, J. 


Messrs. Maniy, Simmons & Manly, for plaintiffs. 
Messrs. Green & Stevenson. for defendants. 


Suita, C.J. The mare, the ownership of which is the 
subject. ef controversy, belonged to Calvin Herring, under 
whom both parties claim. 

1. The plaintiffs produced in evidence a bill of sale bear- 
ing the signatures of Calvin Herring and of a subseribing 
witness, already proved and registered; and in proof of exe- 
cution, was permitted, on objection, to show that the sub- 
scribing witness was dead and the maker out of the state, 
and that the names of each affixed to the instrument were 
in their own proper hand-writing respectively. The witness 
also testified that he was present and saw each of them sign 
his name to the paper. The exception to the evidence is 
wholly untenable. In this mode deeds for land mav be 
proved for registration under the statute which is itself in 
pursuance of the common law. Bat. Rev., ch. 35, 3 2: 
Selby v. Clarke,4 Hawks, 265; Ldwards v. Sullivun, S Ired., 
802 ; Carrier v. Hampton, 11 Ired., 307; 1 Greenl. Evy., § 572. 

2. It was in proof that the defendants, soon after the 
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plaintiffs’ demand and the institution of the suit, sold the 
mare to a resident of another county, who had carried 
her out of Craven, and the witness did not know where 
she ther was. Thereupon the plaintiffs were allowed to 
show the value of the mare at the time of the démand, as 
assisting the jury in arriving at an estimate of her value at 
the trial, the rule prescribed in actions of replevin and for 
elaim and delivery, substituted for them. To this ruling 
the defendants also exeept. The present action, though 
commenced in form for a claim and delivery, has not been 
followed by any delivery, and hence is prosecuted for the 
recovery of the value of the property in damages. “ Proba- 
bly if it appeared on the trial,” remarks Ropman, J., in 
Holmes vy. Godwin, 69 N. C., 467, when the very peimt was 
presented, “that the property had been destroyed so that 
it would not be returned in specie, the Jury would be justi- 
‘fied in so finding, and giving the value of the property at 
‘he time of the taking and interest thereon as the damages 
for the taking and detention.” The same rule would seem 
to apply where the defendant cannot restore the property be- 
cause of its disposition by sale and removal, and can only 
inake compensation in damages. The testimony was ad- 
missible, if not generally, certainly for the purposes for which 
it was received. | 

8. A witness introduced for the plaintiffs, after objection 
from defendants, testified to his having made an examina- 
tion of the registry and finding no registered conveyance of 
a bay mare from Calvin Herring to the defendants ante- 
dating the plaintiffs’ claim of title, and the plaintiffs exhib- 
ited a chattel mortgage from him to them of “ one bay mare,” 
dated July 22nd, 1876. The inability of the witness, after 
search, to find such an instrument, alike negative and harm- 
less, is but the assertion of a legal presumption expressed in 
the Latin maxim, “ De non apparentibus e non existentibus 
eadem est ratio.” But the main controversy is as to the 
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proper construction and operation of the two instruments 
executed, one on May 31st to the plaintiffs, the other Feb- 
ruary 23rd preceding, to the defendants. If the former, 
later in time, fails sufficiently to describe and pass the 
property, or if the latter, and earlier, does embrace it, the 
plaintiiis cannot recover. The bill of sale to the plaintiffs 
undertakes to convey “two horses (one a bay and the other 
a gray mare);” and the testimony is that the animal in suit 
avas, at its execution, delivered te the plaintiffs as embraced 
in the contract. The fair interpretation of the language 
used is, In our view, consistent with this practical under- 
standing of its import by the parties to the transaction. The 
intention evidently was (and such we think to be the legal 
effect of the descriptive words employed) to sell the horses, 
one of which is a bay mare and the other a gray mare, the 
added description of color and sex limiting and defining the 
more general preceding term, “ herses.” We are equally 
lear that the description in the defendant’s bill of sale, 
“one gray horse, also one black horse and ene gray mare,” 
does not include a black or bay mare, nor can it be aided 
by the testimony of the defendant, that the word horse is 
ased to embrace both sexes. Qbviously this instrument 
diseriminates in respect to sex, and when the female is 
meant, she is called by the appropriate name of her sex. 
The horses, described by their coler as gray and black, are 
of the male sex, while the other is designated in centra- 
distinction from the two others.as a gray mare. 

The court ought to have instrueted the jury as to the 
legal construction and operation of these contracts, as of all 
others when the terms are ascertained. What is the con- 
tract, when verbal and dependent on memory, is a question 
of fact for the jury; what its effect, when ascertained, a ques- 
tion of law to be deeided by the court? Isley v. Stewart, 4 
Dev. & Bat., 160; Massey v. Belisle, 2 Tred., 170; Sizemore v. 
Morrow, 6 Ired., 54; Bhodes y. Chesson, Busb., 336. 
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The error, however, not adverse to the appellants and 
of which they eannot complain, is corrected by the verdict 
of the jury, whose finding is in uniformity with the instruc- 
tions which ought to have been given as to the legal effect 
of both instruments. 

There is no error and the judgment must be affirmed. 

No error. | Affirmed. 


W. F. PERRY v. E.G. JACKSON. 
Section 343—Transactoon with person deceased. 


Where a witness is incompetent under section 343 of the code, to testify 
as to @ transaction between himself and a person deceased, it is error 
to receive the witness’ testimony of his subsequent wnsworn declara-~. 
tions, made to others, in regard to the same. transaction. | 


(Gidney v. Logan, 79 N.C., 214; Roberts v. Roberts, 82 N. C., 27; Isler 
v. Dewey, 67 N. C., 93; MeCandless v. Edwards, 74 N.C.,. 301; Peppex- 
vy. Broughton, 80 N. C., 251, cited and approved.) 


Crvi_ Action to recover land tried at Spring Term, 188, 
of WAKE Superior Court, before Gudger, J. 
Verdict and judgment for plaintiff, appeal by defendant. 


Mr. BD. G. Foule, for plaintiff. 
Messrs. Battle & Mordecai and T. H. Argo, for defendant. 


£ 


SmarH, ©. J. On April Sth, 4869, in the superior court of 
Wake, John Pierce, administrator of R. H. Perry, recovered 
judgment for $158.14 against Wilhs H. Ray, whothen owned, 
the land in dispute, and shortly thereafter caused execution 
to issue to the sheriff of said county, which was returned 
with his endorsement, “no property to be found subject. to 
execution, homestead having been laid aff.” 
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The cause was entered as of fall term, 1869, on the exe- 
cution docket, kept in the clerk’s office and used as a 
record of executions issued under the former system of pro- 
cedure. On March 11th, 1874,the judgment was transferred 
and entered on the judgment docket No.2. This docket 
contains a record of causes determined between the years 
1871 and 1875, and a similar preceding docket, No. 1, con- 
tains such as were determined after the change in the courts, 
up to 1871. 

A second execution issued on the judgment in August, 
1875, with a like result, no action being had under it. On 
the 3d dav of October, 1870, another judgment was recov- 
ered against the said Willis H. Ray, for the sum of $315, 
by W. F. Freeman. On May Ist, 1878, a third execution 
issued on the first mentioned judgment, and on the 22d day 
of the same month, one issued also on the latter, both of 
which were levied ten days thereafter on certain lands of 
the debtor, particularly describing them, one containing 
108 acres, the other 210 acres. 

Both tracts were sold under these writs, the larger to the 
plaintiff for $265, the smaller to one L. Woodliff for $250, 
and the deeds made by the sheriff to the respective pur- 
chasers, that to the plaintiff bearing date July 8th, 1878, 
the proceeds of which were applied to the satisfaction of the 
first judgment, while the proceeds of the other sale were 
paid into the office for the said W. F. Freeman. 

In support of the defendant’s title, he introduced a deed 
executed September 15th, 1569, by the said W. H. Rav and 
his wife to Tyrrell Ray, their son, reciting the consideration 
of $120, and conveying 109 acres, part of the larger tract, 
and a deed for the same made May Sth, 1872, by ‘Tyrrell 
Ray and his wife to the defendant for the sum of $260. The 
defendant also exhibited a deed for 123 acres, the residue of 
the tract, executed the 15th of September, 1869, by W. H. 
Ray and wife to H. R. Chappell, their son-in-law, for the 
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alleged consideration of $250, and the deed of H. R. Chappell 
and wife, dated January 5th, 1878, for the same to the de- 
fendant for the sum of $1000. 

The following issues involving the validity of the deeds 
under which the defendant derives title, were submitted to 
the jury: 

1. Were the purchases of Fyrrell Ray and of H. R. Chap- 
pell nade in fraud of the creditors of Willis H. Ray? 

2. Did the defendant pay a full and fair price for the 
jand ? 

3. Did the defendant have notice of the fraud, if any, 
between the said Tyrrell Ray and H. R. Chappell, and the 
said Willis H. Ray ? 

4, What damages, if any, have accrued to the plaintifft 
since July, 8th, 1878? 

The Jury responded affirmatively to the first tbree ques- 
tions, and, in ansswer to the last, assessed the damages at 
$94.75. 

‘The exceptions contained tn the record, are to the ruling 
of the court in the admission of testimony after cbjection, 
oniy one of which, decisive of the appeal, is it necessary te 
consider. 

The plaintiff! introduced the said Tyrrell Ray, and pro- 
posed to show by him certain transactions between the wit- 
ness and the said Willis H. Ray, then deceased, in regard to 
the sale and conveyance of the parcel of land mentioned in 
the deed of September 15th, 1869, to the former, which evi- 
dence the court disallowed, as being excluded by the pro- 
viso in section 848 of C.C.P. The plaintiff’s counsel then 
put to the witness the following question: What declaration 
did you make while in possession of the land conveyed to 
you, and before making your deed to the defendant, in re- 
gard to your title or possession? The question was, after 
objection from the defendant, held to be admissible, and in 
answer, the witness stated that he had talked to many per- 
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sons about the amount he had paid for the land, telling 
them he had paid only $50, and had told the defendant the 
same thing, but that he did not mention the Norman debt, 
due by his father, in the sum of $200, and the fact that the 
deeds to Chapell and himself were made in consideration of 
their paying the debt, and that this had been done. The 
witness added that the defendant paid for the land conveyed 
to him by the witness in money $260, as stated in the deed, 
and $60 in articles of personal property, in addition. 

The reception of the testimony in the form, is a manifest 
evasion of the rule which had just been announced and en- 
forced. ‘The witness is not allowed to speak of the facts of 
a transaction which took place between himself and the de- 
ceased in the lifetime of the latter, and of which he had 
personal knowledge, but bis repetition of the facts in con- 
versation with others than the defendant the jury are al- 
lowed to hear and act upon as evidence. In other words, 
the witness Is incompetent to testify to the transaction or 
communication itself, when on oath, while he may testify 
to his own subsequent unsworn declarations of what trans- 
pired or was said and done in the transaction itself. This 
would be to exclude primary, and admit secondary evidence 
of a fact. The error is apparent in the very statement of 
the proposition, | 

But the declarations of the witness seem to have been 
recelved as accompanying his possession, and qualifying 
and explaining it and the title derived under his father’s 
deed. The declaration of the owner of land made at the 
tihue or just before and in conteinplation of the execution 
of his deed therefor, are reveived as attaching to and dis- 
paraging the estate conveyed when known to the grantee, 
Gidney v. Logan, 7) N. C., 214, and perhaps in other cases ; 
but they are no more competent to prove an antecedent fact 
or occurrence than the unsworn declarations of other per- 
sons. The declarations admitted here are not of that kind, 
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nor offered for that purpose. They are offered to prove what 
sum was in fact paid for the land, that is, the witness’ rep- 
resontations to others of what he paid before he parted with 
his own title. The correct rule, we think, is laid down in 
the recent case of Roberts v. Roberts, 82 N. C., 29, and we see 
no reason for departing from or modifying it. We were 
somewhat disposed to consider the original transaction as 
provable by the witness under the ruiing in Isler v. Dewey, 
67 N. C., 98, the facts of which are not unlike those of the 
present case. There, the grantor in a deed of trust to a de- 
ceased grantee was called by the plaintiff, whose title had 
been acquired by a subsequent sale under execution, to 
prove fraud in the making of the deed, and was allowed to 
testify, on the ground that no deed from the trustee was 
needed, and hence no claim set up under him to defeat the 
action, as the plaintiff could only recover by proving title 
in himself. 

The defendant here does claim under deeds to himself, 
which if obtained bona fide for value, and without notice of 
an infirmity in the title, protect him against the plantiff’s 
claim, even though fraud was conceived, and enters into the 
preceding conveyance of the debtor, Willis H. Ray. The 
present case then falls within, and is governed by the prin- 
ciples decided in McCanles v. Edwards, 74 N. C., 301, and 
reaffirmed in Pepper v. Broughton, 80 N. C., 251. 

The case is not complicated with any homestead claim, 
and in its consideration such claim js left entirely out of 
view. 

The evidence was inadmissible as a declaration of what 
occurred in the conversation, even though the witness be 
not personally disabled to testify to facts within his knowl. 
edge, and there must be a newtrial. It isso adjudged, and 
this will be certified. 

Error. Venire de novo. 
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ELIZABETH McCLEARY v. R. M. NORMENT and others. 
hiidence— Mental capacity to make a deed—wNection 348. 


Where a witness testifies to the want of mental capacity in a grantor to 
make a deed, and that his e¢piniou was formed from conversations and 
communications between the witness and grantor; ¢ was held compe- 
tent to prove the facts upon which such opinion was founded. Svetion 
343 of the Code does not apply to the facts of this case, | 

, Clary v. Clary, 2 Yred., 73; State v. Ketchey, 70 N.C., 6213; Mason v. 
McCormick, 75 N.C., 268; MeCaniess v. Reynolds, 74 N. €.. 3013 
Gregg v. Hill, 80 N. C., 255, cited and approved.) 


Civit Action tried at Spring Term, 1580, of Meck.Len- 
3URG Superior Court, before McKoy, J. 
dudgment for defendants, appeal by plaintiff. 


Messrs. Dowd & Walker, Wilson & Son, A. Burwell and Shipp 
& Bailey, for plaintiff. , 

Messrs. Bynum & Grier and Jones & Johnston, for defend- 
ants. 


SmitH, C. J. The purpose of this suié isto havea deed 
of conveyance of land, made February 2d, 1867, by the 
plaintiff to George M. Norment, of whom the defendauts 
are his heirs at law, declared void and ineffectual to pass 
her estate, by reason of her unsoundness of mind, and the 
exercise of an undue and fraudulent influence, practiced by 
the intestate grantee. 

Upon issues submitted, the Jury find that the plaintiff 
was competent to execute the deed at the time of its date, 
and that its execution was not obtained by fraud or im- 
proper influence. The plaintiff’s appeal presents several 
exceptions, in relation to evidence refused and received, to 
the comments of counsel, not arrested by the interpostiiion 
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of the court, and to the Instructions refused and given te 
the jury, only one of which, decisive of the case, is 1t neces- 
sary to notice and dispose of. 

One Harriet Alexander, a niece of the plaintiff, and intro- 
duced as a witness in her behalf, testified to her aunt’s want 
of mental capacity to make the deed, and that her opinion 
was formed from conversations and communications be- 
tween them. The plaintiff’s counsel then proposed to prove 
those conversations and communications, in order that the 
jury might see whether the opinion was well founded, and 
the weight due to it as evidence. The court, on objection, 
ruled out the offered testimony, and the plaintiff excepted. 

It is settled in this state that witnesses, whether experts 
or not, who have had opportunities, from personal inter- 
course with another, to form an opinion of his legal com- 
petency of mind, may express their opinion, and state the 
facts upon which it is based. It is so held in Clary v. Clary, 
2 Tred., 78; and State v. Ketchey, 70 N. C., 621 

The evidence was rejected, as we understand from the 
course of the argument, upon the ground that it is within 
the inhibition of the proviso of section 343 of the Code 
which forbids a witness “who has a legal or equitable in- 
terest, which may be affected by the event of the action” te 
be “examined in regard to any transaction or communica- 
tion between such witness and a person at the time of such 
examination, deceased, insane or lunatic,” “against a party 
then prosecuting or defending the action, as executor * * * 
or as assignee, or committee of such insane person or luna- 
tic,” when the interest of the witness may be affected by 
the result. 

The witness who had given te the plaintiff an indemnity 
against the costs of the suit, if unsuccessfully prosecuted, 
has an interest similar to that which was held to render the 
witness incompetent in Mason v. McCormick, 75 N C., 268, 
re-affirmed in the same case on the second appeal in 80 N. 
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C., 244, if the testimony itself was of the kind intended to 
be excluded by the statute. he evidence proposed, it will 
be observed, is not against the lunatic, nor adverse to her inter- 
ests, 80 a8 to be inadmissible upon the principle deduced 
from the construction of the act, and thus summarily ex- 
pressed by Pearson, C. J., in MeCanless v. Reynolds, 74 N. 
C., 801: “The principle is, that unless both parties toa 
transaction ean be-heard on oath, a party to an action is not 
a competent witness in regard to the transaction.” Gregg 
v. fill, 80 N. C., 255. The proposition presupposes an ad- 
niission or statement, from which an admission may be 
inferred injurious to the deceased or lunatic, and it is dis- 
allowed because the other party is unable to give his ver- 
sion of the matter. Jn this sense, the evidence would not 
be received from any source since the declarations are of a 
party herself, offered on her own behalf and to neutralize 
the effect of her own act. The proviso proceeds upon the 
idea that unless both can be beard, it 1s best to hear neither. 
But the conversations offered are not to prove any fact 
stated or implied, but the mentai condition of the plaintiff, 
as declarations are received to show the presence of disease 
in the physical systent. How, except through observation 
of the acts and utterances of a person, can you arrive at a 
knowledge of bis health of body or mind? As sanity is 
ascertained from sensible and sane acts and expressions, so 
may and must any conclusion of unsoundness be reached 
by the same means and the same evidence. The declara- 
tions are not received to show the truth of the things de- 
clared, but as evidence of a disordered intellect, of which 
they are the outward manifestations. Would it not be com- 
petent to show an attempt at self-destruction? And do not 
foolish and irrational utterances equally tend to show 
the loss of reason when proceeding from the same _per- 
son? In either case, the conduct and the language may be 
feigned and insincere, but this will only require a more care- 
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ful scrutiny of the evidence, and does not require its total 
rejection. The admissibility of the witness’ opinion, resting 
as it necessarily must, upon past opportunities of observing 
one’s conduct, requires in order to a correct estimate of 
the value of the opinion, an enquiry into the facts and cir- 
cumstances from which it has been formed. There seems 
to be no sufficient reason for receiving the opinion and 
excluding proof of the facts upon which it is founded. 

As an irrational mind manifests itself in irrational and 
foolish acts and expressions, (and in this view the words are 
of equivalent import,) so proof of the latter point to the 
insane source of which they are the offspring and appro- 
priate fruit. 

The conversations and transactions mentioned in the 
code of which a living witness is not permitted to testify, 
when the other party to it is dead, insane, or lunatic, and 
unable to give his version of them, do not, in our construc- 
tion of the language and purposes of the law, embrace such 
evidence as was here offered and rejected, and is outside the 
mischief intended to be remedied. There was, therefore, 
error in arresting the enquiry into the grounds of the wit- 
ness’ belief, although it entered into the antecedent conduct 
and declarations of the alleged lunatic. 

While it is not necessary to pass upon the other excep- 
tions, they may have to be met in another trial, and we will 
only remark, that the instructions given to the jury, con- 
sidered in this connection, seem to be as favorable to the 
plaintiff as she could reasonabiy ask. The whole contro- 
versy turned upon the validity of the deed, as a rational 
and competent act of the plaintiff, and the presumption 
arising out of the relations of the parties, and the general 
presumption in favor of sanity appear to have been fairly 
and fully explained tothe jury. But for the error in reject- 
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ing the evidence there must be a venire de novo, and it is so 
adjudged. Let this be certified. 
Error. Venire de novo. 


REBECCA BLUE v. JAMES GILCHRIST. 


Statute of Linvitutions— Witness. 


1. The provisions of section 41 of the code of civil procedure do not 
apply to causes of action existing before the adoption of the code in 
1868. 

2. Where a cause of action upon an account accrued before 1868, and 
more than three years elapsed after the statute began to run (in Jan- 
uary, 1870,) and before suit brought, the action is barred ; and where 
the party owing the account was living in the state at the time the 
cause of action accrued (1866) and afterwards removed therefrom (1869) 
and has been continuously absent since, 7 was held, that the ease does 
not fall within the exception contained in section 10, chapter 65, of 
the Revised Code. The absence of the party in such case does not 
operate to prevent the running of the statute. 

3, A party toa note under seal executed before 1868, sued thereon, is 
not a competent witness under chapter 183 of the acts of 1879, to prove 
payment thereof. 


Civin Action, tried on appeal from a justice’s judg- 
ment, at Fall Term, 1880, of Moore Superior Court, before 
Avery, J. | 

The action was commenced on the 19th of February, 1875, 
and the plaintiff declared on a note under seal for sixty-three 
dollars and eleven cents executed by the defendant to Mc- 
Noill & MeLeod, whe were partners in business, on the 
24th day of April, 1862, and assigned to plaintiff in 1866. 

The defendant set up in his answer by way of counter. 
claim an open account in favor of defendant against McKoy 
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MeNeil!, a member of said firm of McNeill & McLeod, 
the first item of which bore date January 28th, 1863, and 
the last, February, 1866. The defendant also relied in his 
answer upon the plea of payment. 

The plaintiff replied and pleaded the statute of limitation 
to the account. It was agreed that McKoy McNeill left the 
state of North Carolina in the year 1869, and has Since re- 
sided in the state of South Carolina. 

The defendant Gilchrist was then introduced in his own 
behalf, to prove the justness of his account, and while he 
was under examination, his counsel proposed to ask him 
the question: “ Have you paid the note sued on; if so, 
when and bow?” The plaintiff’s counsel objected on the 
ground that the defendant was under the provisions of 
chapter 183, act of 1879, incompetent as a witness to prove 
that the said note was paid. The objection was sustained 
and the defendant’s counsel excepted. Defendant’s counsel 
then proposed to show by witness that Mrs. Jane McNeill 
offered to pay the account in 1864, but the witness told her: 
not to doso; that it could be credited on the note sued on. 
The plaintiff’s counsel objected ; the objection was sustained, 
and defendant’s counsel excepted. 

Mrs. Gilehtist, the wife of the defendant, was then intro- 
duced on the part of her husband to prove, in contradiction 
of the testimony of Mrs. McNeill who had sworn that the 
account had been paid, that only a part of it had been liqui- 
dated, and the defendant’s counsel proposed to show by her 
that in conversation with said Jane McNeill, witness said 
“T cannot pay for the barrel,” (meaning a barrel which she 
had got from Mrs. McNeill), and Mrs. McNeill replied, 
“there is an account between Mr. Gilchrist and Mr. McNeill, 
and he owes Mr. McNeill a note, and it can be settled by 
them.” The testimony was objected to by the plaintiff’s 
counsel, the objection was sustained, and the defendent ex- 
cepted. 
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The court held that the account was barred by the statute 
of limitations and the jury returned a verdict in favor of 
the plaintiff, upon which judgment was rendered against 
the defendant for the amount of the note and the interest 
subject to the scale, as provided by law, and the defendant 
appealed. 


Messrs. Hinsdale & Devereux, for plaintiff. 
No counsel for defendant. 


AsHE, J. Exception was taken by the defendant’s coun- 
sel to the ruling of His Honor in regard to the statute of 
limitations, but in that, we hold there was no error. 

The last item of the account was charged in 1866, and 
more than three years having elapsed after the first day of 
January, 1870, before the commencement of this action and 
pleading the counterclaim, the statute was a bar, unless the 
running of the statute was stopped by the removal of the 
defendant from the state in 1869. Section 41, C. C. P, 
chapter 4, title 1, provides: “If when the cause of action 
accrue against any person, he shall be out of the state, such 
action may be commenced within the times herein respect- 
ively limited, after the return of such person into the state - 
and if, after such cause of action shall have accrued, such 
person shall depart from and reside,/out of the state, or re- 
main continuously absent therefrom for the space of one 
year or more, the time of his abSence shall not be deemed 
or taken as any part of the time limited for the commence- 
ment of such action.” But section 10, chapter 1, of the same 
title provides: “ That this title shall not extend to actions 
already commenced, or to cases when the right of action has. 
already accrued, but the statutes in force previous to the 
ratification of this act shall be applicable to such cases.” ~ 

This action had accrued on the defendant’s account, be- 
fore the adoption of the code in 1868, and therefore his case: 

16 
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does not come witnin its provisions; nor is he helped by the 
“statutes in force previous to the ratification of the code,” 
for the exception to the barring of actions by the statute on 
open accounts previous to the adoption of the code is to be 
found in section 10, chapter 65, of the Revised Code, which 
provides: “That when any person against whom there is 
cause of action, shall be beyond sea, or a non-resident of the 
state, at the time such cause of action accrued, the plaintiff may 
bring his aetion against such person after his return within 
the time as heretofore limited for bringing such actions.” 
But the defendant’s cause of action bad accrued in 1866, and 
he then had not removed from the state; sa his case does 
not fall within this exception, and the statute is a complete 
bar to his action, and it is therefore needless to consider his 
exceptions taken to the refusal of the court to admit the 
avidence offered by the defendant, tending to establish thie 
justness of his account, for it is immaterial whether the 
account is correct or not, if it is barred by the statute. 

The only other exception presented for our consideration 
is to the exclusion of the testimony of the defendant, that 
the bond sued on had been paid. 

The ruling of the court upon this point is also sustained, 
for the defendant was clearly an incompetent witness for 
that purpose, under the provisions of the act of 1879, ch. 
183. This act provides that no person whois a party to a suit 
now existing, or which may hereafter be commenced in any 
court in this state that is founded on any bond under seal 
for the payment of money, executed previous to the first 
day of August, 1868, shall be a competent witness. The 
witness offered is a party to the suit, the action is founded 
upon a bond under seal, and it was executed before the first 
day of August, 1868. It is just such a case as it was Intend- 
ed the act should apply to. There is noerror. The judg: 
ament of the superior court must be affirmed. 

No error. Affirmed. 
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M. B. BELDEN v. D. B. SNEAD. 
Witness, pay for attendance—Practice—Agreement of Parties, 


hk. A witness is not at liberty after final judement to withdraw his ‘‘wit- 
ness ticket’ and sue upon it. His fees for attendance should be taxed 
and collected with the other costs against the party adjudged to pay 
the same, if he be solvent; and if not, them the prevailing party who 
summoned and required his testimony is responsible therefor. 


2. An agreement that other pending causes shall abide the determina- 
tion im this, is a matter between the parties, and does not authorize 
this court to assume jurisdiction im cases not before it, or warrant 
the expression of an opinion purely speculative. 

¢Standly v. Hodges, Conf. Rep., 850; Carter y. Wood, Y1 Ired., 2; 
Thompson v. Hodges, 3 Wawks 318, cited and approved) 


Morron by plaintiff to retax costs heard on appeal from 
the decision of the clerk, at Fall Term, 1879, of Ricumonp 
Superior Court, before Seymour, J. 

The plaintiff appealed from the ruling of the court be- 
low. 


Messrs. Hinsdale & Devereux, for plaintiff. 
Mr. John D. Shaw, for defendant. 


Smity, C.J. Upon the hearing before the clerk -of the 
plaintiff's motion for leave to issue execution upon thejudg- 
ment which had been dormant, the application was refused 
at his costs. 

One McLaurin had been summoned on the day and at 
the place of trial and testified for the plaintiff, and his fee, 
as a witness for one day’s attendance, and mileage-in return- 
ing home, was included in the costs, with an allowance of 
one dollar to the clerk for the judgment, and twenty-five 
cents for docketing the same, for the correction of which by 
a re-taxation, a motion was made before the clerk, an ap- 
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peal taken from his ruling to the superior court, and again 
from the judginent in that to this court. The witness proved 
his attendance and filed the certificate thereof, but has with- 
drawn it and commenced an action against the plaintuf, 
which is still pending, for the recovery of what is due him. 
The court held that the clerk wag entitled to the fee charged, 
but disallowed the amount due the witness, because he had 
withdrawn his ticket and sought redress in an ind ependens 
action instituted in another tribunal. 

In the act of Mareh 21st, 1871, revising and fixing the 
fees of county officers, the clerk of the supevior court ts al- 
lowed fifty cents for “entering judgment and verdict,” and 
one dollar for “a judgment on any question authorized to 
be decided by him, if there be an appeal, including the 
statement of the case on appeal,’ &e. Acts 1870-’71, chap. 
139, $11, par. 5 and 6. He is also entitled to receive twen- 
ty-five cents for docketing a judgment on the execution 
docket. Ibid., par. 12. The charge for entering the Judg- 
ment must therefore be reduced to one half the sum taxed; 
the fees allowed the witness are correct in amount, and 
the only question is whether they can be taxed as costs in 
the judgment. 

In Standly v. Hodges, Conf. Rep., 350, it is held that an 
action to recover the value of the services rendered by 
the witness would not lie at common iaw against the party 
by whom he was summoned, and that the matter was regu- 
lated by statute. The statute gives this direct remedy, when 
the party at whose instance the witness is summoned, fails 
io pay what is ascertained to be due at each term before the 
departure of the witness from court. Revised Vode, ch. 31, 
§ 73. In order to be recovered in the judgment the witness 
tickets must be filed in the clerk’s office when the cause has 
been finally determined. Ibdid., § 74. After judgment, the 
claim is not against the party summoning, but against the 
person adjudged to pay the costs, unless from his insolvency 
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they cannot be collected. Carter v. Wood, 11 Ired., 22; 
LVnompson v. Hodges, 3 Hawks, 318. It would seem from 
these adjudications that the witness is not at liberty after 
final judgment, to withdraw and sue upon his certificate, 
but must seek satisfaction in the cause against the party 
east, and if the money cannot be made out of him or his 
surety, then out of the prevailing party, who summoned and 
required his testimony. 

The case is defectively stated, but we infer the tickets 
were filed at the rendition of the judgment refusing leave 
to issue execution and have since been taken out, and the 
action brought on them. Their withdrawal was improper 
and they ought to be returned to sustain the judgment in 
that behalf. It was not only irregular, but wholly useless 
to bring a new suit, the end of which would only be.a judg- 
ment against the plaintiff for part of the costs, all of which are 
embraced in the judgment already rendered by the clerk. If the 
tickets could become the subject of a new suit, we should 
be disposed to agree with the court that the right to have 
them taxed in the original action would be suspended, if not 
lost, upon the prineiple that two proceedings for one and 
the same object and between the same parties will not be 
permitted to be carried on at thesame time. The one must 
operate as an abatement of the other. We are therefore of 
opinion that the fees due the witness should be taxed and 
collected with the other costs, upon the return of his certifi- 
— eate to the proper office, or upon satisfactory evidence ac- 
counting for its loss or absence. — 

It seems to have been the purpose of the appeal to obtain 
the opinion of the court upon the point whether the witness 
was entitled to compensation for attendance and mileage 
also in each of the numerous similar eases, 1n which he was 
also summoned and examined. But it would be going out- 
side of this record to decide questions in other cases, and 
where there is and can be no consolidation because there 
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are different defendants. The argreement that other pend- 
ing causes shall abide the determination in this, is a matter 
between parties and counsel, but does not authorize this 
court to assume jurisdiction in cases not before it, nor war- 
rent the expression of an opinion purely speculative. 

There is error, and as for the reasons stated final judg- 
ment cannot be rendered here, this will be certified to the 
end that the proper judgment may be entered in the court 
below in accordance with this opinion. 

Error. Reversed. 


NEWTON CRAWBORD v. JASON ORE. 
Arbitration and Award. 


t. Delivery of a copy of an award to the parties is not neeessary where 
the submission contains no such stipulation, and where the parties 
were present when it was signed, and understood its provisions, 


2. Where the agreement was to refer the matter in dispute “to two dis- 
interested men together with A as surveyor, with privilege to call in a 
third party,”’ &c.; Held that the reference is to two arbitrators only | 
with liberty to callin another, and the surveyor is designated to aid 
and not to act as one of them. 


8. An award which fixes with accuracy the terminal points of a disputed 
line between adjacent, land owners, and its course and distance, is not 
obnoxious to the allegation of uneertainty. A simple response to the 
inquiry submitted, in analogy to a jury verdict, is sufficient. 

4, Submission and award constitute an executory agreement, and cer- 
tainty to a common intent is all that is required in the award to admit 
of its specitie enforcement. 

5. Only such evidence as will enable this court to pass upon the ruling to 
which exception is taken below, should be set out in the case. 

(Baird v. Baird, 7 tred. Eq., 263; Osborne v. Calvert, 83.N. C., 365; 
State v. Secrest, 80 N. C., 450; Murray v. Blackledge, 71 N. €., 492 : 
Thompson v. Deans, 6 Jones Eq., 22, cited and appraved,) 
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Crvit Action to recover possession of land tried at Fall 
Term, 1880, of Henprrson Superior, before Gamer J. 
Verdict and judgment for defendant, appeal by plaintiff. 


Messrs. J. H. Merrimon and J. J. Osborne, for plaintiff. 
Messrs. Jones & Martin, for defendant. 


SmitH, C.J. The defendant sets up as a defence to the 
plaintiff’s action, an award made establishing the boundary 
line between their respective tracts of land, over which 
he has not trespassed, and the appeal brings before us 
certain assigned errors In the rulings of the court in 
respect to the award. The agreement of submission is in 
’ these words: ‘ We, the undersigned, having a matter in 
dispute with reference to the location of the proper line 
between our lands, have this day agreed between ourselves 
to refer the matter to two disinterested men, together with 
A. L. Patterson, as surveyor, with the privilege of calling 
in a third party in case they fail to agree. Jfach of us obli- 
gate ourselves to furnish the referees with all our land 
papers bearing on the disputed piece of land. We further 
bind ourselves to furnish the necessary evidence in the case 
and bear the expenses of the referees and surveyor, equally 
and forever abide the decision of the said referees chosen.’ 
(Signed by the plaintiff and defendant on the 17th of March 
1879, in presence of a witness.) 

The referees (as to whose, appointment and action in exe 
euting the submission no objection is taken) made thet 
award in the following terms: “ We the arbitrators selectec 
by Newton Crawford and Jason Orr to settle the disputec 
boundaries of their adjoining lands, after having examinec 
the papers of each and viewed the boundaries of said lanc 
with a competent engineer, said engineer running the line 
as called for by the papers of said Crawford and Orr, fins 
the following facts apparent to our minds in the case, a 
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follows: That the line from east to west begins nine rods 
north, eleven degrees east from a spanish oak, a corner in 
J. M. Davis’ line, running two hundred and fourteen poles 
west to a black gum, a corner in C. M. Green’s and Craw- 
ford’s line.” (Signed by Wm. J. Johnson and A. Cannon 
on the 24th of March, 1879.) | 

On the trial the arbitrators and other witnesses were ex- 
amined touching the proceedings before the former in exe- 
cuting the reference.. The plaintiff asked the following 
instructions to the jury: 

1. It was necessary in order to render the award binding 
upon the plaintiff, to show that it was made known and 
delivered to him. 

2. The award is defective and does not pursue the sub- 
mission, in that, two only of those upon whom the duty 
devolved have signed the same. 

3. The award is upon its face uncertain and void. | 

The court declined to give the two last instructions, and 
in reference to the first charged the jury that in order to 
make the award binding on the plaintiff, it must be shown 
that it was made known to hii, but that if they believed 
he was present, saw it signed, and fully understood its pur- 
port, and that such was the decision of the arbitrators and 
he assented thereto, it was not necessary to its validity that 
a copy should be delivered to the plaintiff. 

The errors assigned and appearing 1n the record are in 
the refusal to give the proposed directions, and in the charge 
given, and these only are reviewable upon the appeal. 

I. The submission in terms contains no stipulation for 
the delivery of the award when made to either party, and 
therefore such delivery is not essential to its efficacy. It is 
sufficient if the parties were present when it was agreed on 
and signed by the referees, and they then fully understood 
its provisions. If either desired a copy, it should have been 
demanded, and we are not to assume it would not have 


JANUARY TERM, 1881 .  —>—249 


CRAWFORD t. ORR. 


a, 
_ rr A yt 


been furnished. The omission is the fault of the party, and 
cannot impair its force and obligation. Indeed, remarks 
an eminent writer, “it is not necessary that the party 
should have a copy to be bound to perform it, for it lies as 
much in the knowledge of one party as the other,” unless 
if is provided in the submission “that the award shall be 
notified to the parties.” Watson on Arb. & Aw., 183. Itis 
not necessary, says a recent author, that a copy of the award 
should be furnished to each party if neither the submission 
nor the statute under which the submission is made, re- 
quires such delivery. Morse on Arb. & Aw., 280. If the 
defect relied on is the failure to deliver a copy within the 
time prescribed in the agreement, to be, availing under the 
old rules of pleading, the fact must be specifically averred, 
and a general denial is inadmissible. Jbzd., 284. The charge 
of the court, that if the award was fully understood by the 
plaintiff, present at the making of it and assenting thereto, 
it would be valid without the additional fact of a delivery 
of a copy, is quite as favorable to the appellant as he can 
require, and is not obnoxious to objection from him. 

IT. The reference is to two arbitrators only, with uberty 
in case of disagreement to allin another. This is the man- 
ifest meaning of the parties, and the proper interpretation 
of their contract. They agree “to refer to two disinterested 
men together with A. L. Patterson, as surveyor.” The asso- 
ciation of the surveyor designated is obviously that the 
arbitrators may have his particular professional services and 
advice in prosecuting the investigation of the disputed 
boundary, and in making the necessary surveys to enable 
them to settle the controversy and to run and mark the 
lines when determined. It is in this capacity only that 
he is designated to aid the referees, not to act as one of them, 
in the performance of their prescribed work. If they fail 
to agree, it is a “third party” who is to be called in to make 
the decision, and the expenses of the “referees and surveyor” 
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are to be paid by the parties, equally, and each binds him- 
self “to abide the decision of the said referees chosen,” thus 
plainly separating and distinguishing the referees from the 
surveyor who aids them. The award therefore properly 
comes from the hands of those who alone under the agree- 
ment were authorized-and required to act in making it. 

IIf. The alleged defects in the award: The law does not 
require that the award shall in direct terms declare a com- 
pliance with the conditions essential to its validity. This 
will be assumed when the contrary does not appear, and 
any material departure from the terms of submission must 
be shown by him who alleges it and seeks to be relieved 
from its operation. Morse on Arb. & Aw., 446. Indeed the 
award should, as far as practicable and without needless 
recitals, be a simple and succinct respose to the enquiry in- 
volved in the reference, in analogy to a jury verdict, and 
this is all that is needful to its validity. Baird v. Baird, 7 
Tred. Eq., 265; Osborne v. Calvert, 85 N. C., 865. The impu- 
tation of uncertainty finds as little support in the instru- 
ment. It appears upon its face to fix the terminal points of 
the line and its course and distance between the two with 
entire accuracy. It begins at a point north eleven degrees 
east nine rods distant from “a spanish oak, a corner of J. 
M. Davis’ line,” runs thence west two hundred and fourteen 
poles, and ends at “a black gum, a corner of C. M. Green’s 
and Crawford’s line.” If those objects can be found, it is 
difficult to conceive how the description could be rendered 
more definite; and if they cannot be located, the difficulty 
is notin the insufficiency of the descriptive words, but it 
fitting them to the objects described. 

It was earnestly pressed in the argument that as no evi- 
denceis set outto warrant the instruction given as to the plain- 
tiff’s presence and personal knowledge of the award at the 
time of its rendition, the omission entitles the plaintiff to a 
taken new trial. This exception does not appear to have been 
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in the court below, and cannot be entertained on the appeal. 
We must assume there was such evidence, as no complaint 
was then made of the charge in this respect, and no evi- 
dence should be set out except such as tends to elucidate 
and enable us to determine the correctness of some ruling 
to which exception is taken. State v. Secrest, 80 N. C., 450. 

If then the award is valid and sufficient to establish the 
boundary line between the tracts, its effect is, as to so much 
of the land as is not covered by the defendant’s previous 
title, to vest in him the equitable estate sufficient to defeat 
the present action, as is decided in Murray v. Blackledge, 71 
N. C., 492, and entitling him to a conveyance of the lezal 
estate in a suit for specific performance. Thompson vy. Deans, 
6 Jones Kq., 22. 

It was insisted in the argument for the appellant that an 
award operated only as an estoppel, and the utmost cer- 
tainty in its terms is required. This is not the view taken 
in the case cited last, and the submission and the award to- 
gether are held to constitute an agreement executory in its 
nature, and the court say, “that “certainty to a common 
intent is all that is required in an award,” to admit of its 
specific enforcement. 

There is no error and the judgment must be affirmed. 

No error. Aflirmed. 


LEWIS HESTER v. NATHANIEL BROACH. 
Mill-Dam Act—Damages—HIssue to Jury. 


1. In an action for damages resulting from ponding water upon plain- 
tiff’s land, caused by the erection of defendant’s mill-dam, an issue 
involving the amount of annual damage done thereby, is the proper 
one te be submitted ta the jury. 
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2 The present law regulating the proceedings against owners of mill- 
dams for injuries resulting from their erection, is contained in chap- 
ter 197 of the acts of 1877, and sections 17 and 18 ef chapter 72 of 
Battle’s Revisal. 


Crvit Action, tried at Fall Term, 1880, of Person Supe- 
rior Court, before Mure, J. 

The action was brought by the plaintiff to recover dam- 
ages of the defendant for ponding water over his land, the 
ponding being caused by the erection of a mill-dam on a 
stream running through plaintiff’s and defeudant’s lands, 
which adjoin. The plaintiff laid his damages at four hun- 
dred dollars,and upon the trial, the plaintiff asked the 
court to submit this issue to the Jury: “ What is the amount 
of the annual damages done the plaintiff by reason of the 
erection of the defendants dam,” to which the defendant ob- 
jected, and insisted the only proper issue to be submitted to 
the jury was: “ What is the amount of damages sustained 
by plaintiff to his lands, on account of the erection of de- 
fendant’s dam.” His Honor submitted the issue asked by 
the plaintiff and the defendant excepted. Verdict and 
judgment for plaintiff, appeal by defendant. 


Messrs. Graham & Ruffin, for plaintiff. 
Messrs. Edwards & Batchelor, for defendant. 


Asneg, J. The question is, which issue should have been 
submitted to the j eunry that proposed by the plaintiff or de- 
fendant? 

Before the year 1809, when water was ponded upon the 
land of any one, by the erection of a mill by another, the 
owner of the overflowed land could bring his action, at com- 
mon law, for the damages sustained by him each day, so 
long as the ponding on his land continued. Such actions 
were generally trivial and vexatious, and sometimes ruin- 
ous. It was to remedy this mischief the act of 1809 was 
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passed, which debarred the person whose land was over- 
flowed from his common law action, unless he had, in the 
first instance, resort to the remedy prescribed by this stat- 
ute; and not then, unless he recovered annual damages as 
high as twenty: dollars. 

The act of 1809 was brought forward into the Revised 
Statutes and Revised Code with but slight alterations, but 
was amended by the act of 1568-’69 (Bat. Rev., ch. 72), see- 
tion 138 of whieh provides that the proceeding for recover- 
ing dumages in sueh cases shall be commenced by summons 
returnable to the clerk of the superior court. By section 
14 three commissioners were directed to be appointed to 
assess the damages, instead of a jury. Section 15 was sub- 
stantially the same as section 12 of the Revised Code, ch. 
Vi, declaring how the damages should be assessed and the 
verdict returned, and that the judgment should be binding 
between the parties for five years. Sections 17 and 18 are 
the same as sections 18 and 14 of the Revised Code. The 
act of 1868—'69 did not make any substantial alteration of 
the law as it existed before. It only changed the mode of 
proceeding. But then came the act of 1876-’77, ch. 197, 
which repealed section 13 of chapter 72 of Battle’s Revisal, 
by directing it to be stricken out and the following section 
substituted: ‘Any person conceiving himself injured by 
the erection of any grist mill, or mill for any useful pur- 
pose, may issue his summons returnable before the judge of 
the superior court of the county where the endamaged land 
or any part thereof lies, against the persons required to be 
made parties defendant by the Code of Civil Procedure. In 
his complaint he shall set forth in what respect and to what 
extent he has been injured, together with such other matters as 
inay be necessary to entitle him to the relief demanded.” 
Sections 11, 12 and 18 of the act of 1868-’69, corresponding 
with sections 14,15 and 16 of Battle’s Revisal, were also 
directed to be stricken out, leaving unrepealed sections 17 
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and 18 of Battle’s Revisal, chapter 72, which are the same 
as sections 18 and 14 of the Revised Code, chapter 71. 

The defendant’s counsel insists that the proper construc- 
tion of the act of 1876~’77, is, that the jury shall assess the 
entire damages which the plaintiff has sustained by reason 
of the overflowing of his land, and not the annual damage 
as heretofore. ‘To give it that construction, would be fall- 
ing back to the common law remedy and disregarding the 
purpose of the legislation in retaining sections 17 and 18. 
We could not adopt such a construction without disregard- 
ing these sections which the legislature has seen proper to 
retain. 3 

The section substituted by the act of 1876-’77, and sec- 
tion 17 and 18, now constitute the entire statute in regard 
to the recovery of damages for the overflowing of land by 
the erection of a mill. It is still in its amended form, as it 
was originally, a remedial statute, enacted for the purpose 
of remedying a mischief for which the common law did not 
provide; and it is our duty as judges so to construe the act 
as to suppress the mischief and advance the remedy. 
Dwarris Stat., 58. And in the construction of a statute, 
every part of it must be viewed with the whole, so as to 
make all its parts harmonize if practicable, and give a sensi- 
ble and intelligent effect to each. It is not to be presumed 
that the legislature intended any part of a statute to be 
without meaning. Jbid., 144,145. Following this rule, we 
must,in interpreting that act as it now stands on the stat- 
ute book, consider the act of 1876-’77 in connection with 
sections 17 and 18 of chapter 72 of Battle’s Revisal. 

The act of 1876~-'77, if it stood alone, would undoubtedly 
bear the construction given to it by the defendant’s counsel . 
but the sections 17 and 18 clearly contemplate the assess- 
ment of yearly damages. The section 17 so declares 
in so many words, for it provides, “when the final judg- 
ment shall assess the yearly damage of the plaintiff as high 
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as twenty dollars, the said judgment shall be binding for 
the year’s damage preceding the issuing of the summons.” 
So in section 18 it is provided, “if the final judgment shall 
be in favor of the plaintiff, he shall have execution against 
the defendant for one year's damage preceding the issuing of 
the summons, and all costs.” 

We hold that the proper issue was submitted by His 
Honor to the jury, and that there is no error. The jJudg- 
ment must be affirmed. 

No error, Affirmed. 


T. N. GODFREY v. GEORGE MABERRY and wife. 


Witness—Evidence—Damages for ponding water. 


1. Where a witness has expressed an admissible opinion, he may state 
in corroboration that he previously gave the same opinion to auother, 
and especially where it is elicited on cross-examination. | 

2. In an action to recover damages for ponding water on plaintiff’s land 
by increasing the height of a dam, it is competent to show that by di- 
rection of defendant the dam was built so as not to pond the water 
above the old water-marks. And to sustain the action it was also held 
that plaintiff must show affirmatively that the alleged increased vol- 
ume of water was occasioned by the increased size of the dam, 


Civit Action for damages tried at Fall Term, 1880, of 
Yapxkin Superior Court, before McKoy, J. 
Judgment for defendants, appeal by plaintiff, 


No counsel for plaintiff. 
Mr. J. M. Clement for defendant. 
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Saurru, C.J. The plaintiff and defendants own adjoining 
tracts of Jand on the same stream, both of which formerly 
belonged to James Wells, and on the lower tract is a mill 
that has been in use more than fifty years. In 1850, he 
raised the dam some two feet above its former level, and in 
1867 it was washed away. The next year one E. C. Rough- 
ton, the former husband of the feme defendant, (since inter- 
married with the defendant Maberry) then owning the lower 
tract, caused the dam to be rebuilt in the same place and of 
the same dimensions as the old dam, as they allege, but 
higher and more compact as the plaintiff, the owner of the 
upper tract, charges in his complaint, and the same has been 
since kept up and maintained. 

The action is to recover damages for the increased vol- 
ume of water thereby ponded upon the plaintiff’s land and 
obstructing its outflow, and the controversy is as to the al- 
leged enlargement and greater compactness of the dam as 
rebuilt in 1868. Upon the trial of this issue, the finding on 
which against the plaintiff, dispensing with the necessity of 
the others in regard to the damages, much conflicting testi- 
mony was heard. And two objections made to the admis- 
sion of certain evidence, and one to the charge of the court, 
constitute the exceptions apparent on the record submitted 
for revision. 

1. One Joseph Sparks, introduced by the defendants, ex- 
pressed an opinion that the plaintiff’s land could be drained 
by ditching, with the dam at its present height, and on his 
cross-examination, being pressed by the plaintiff’s counsel 
for his reasons for this statement, said, that he had express- 
ed the same opinion to I. C. Roughton, under whom the 
defendant claimed, and to James Wells, under whom the 
plaintiff claimed title, both of whom were then dead. The 
court was requested and refused to rule out this answer of 


the witness. 
Aside from the fact that the evidence was in response to 
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a question propounded by the plaintiff’s counsel, and the wit- 
ness was not stopped as soon as its impertinency was discov- 
ered, we think the objection is untenable, and that the evi- 
dence was relevant and proper as showing the opinion to have 
been deliberately formed and forcibly impressed upon the 
mind of the witness, and further as corroborative of his 
present testamony. 

2. One J. H. Potts, a millwright by profession, and who 
‘in 1868, reconstructed the dam for Roughton, testified that 
he was shown the old water marks upon the rocks, and di- 
rected to replace the dam so as not to permit the ponding 
of the water above them, that he endeavored to do the work 
as directed, and believed he had done so. This evidence 
was competent te prove the former height of the pond—the 
water lines which were to guide and did guide the witness 
in putting up the new embankment, and in repelling the 
evidence that the dimensions of the old dam had been ex- 
ceeded by the new, and that any additional water had 
thereby flooded and injured the plaintiff ’s land. | 

3. The court instructed the jury that as the gravamen of 
the complaint was the larger accumulation of water upon 
the plaintiff’s land and the consequent damaging effect 
thereon, caused by the erection of a new dam of greater 
height and more compact than the former, it devolved upon 
the plaintiff to prove the alleged fact. It seems to have 
been conceded that no actionable injury resulted from the 
restoration and maintenance of the defendant's dam as 
constructed in 1868, unless the flooding of the plaintiff’s 
land was increased thereby beyond the former overflow, and 
hence to sustain the action, it became necessary to show 
affimatively the increased size of the rebuilt dam, which 
produced this effect as a part of the plaintiff’s case. The 
court properly ruled that this burden rested upon him. 


17 
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It must therefore be declared there is no error and the 
judgment is affirmed. 
No error. Affirmed. 


J. F. HARRISON v. CHAPPELL & STORER. 
Trial—Exception to Charge— Damages. 


An exception by counsel to the charge of a judge not taken at its close, 
is not in apt time, and cannot be made after judgment upon a motion 
for a new trial. (The rule as to measure of damages laid down by the. 
court below, sustained.) 

(Morgan v. Smith, 77 N. C., 387, cited and approved.) 


Crvit Action of claim and delivery tried at Spring Terns, 
1880, of BEAuFort Superior Court, before Graves, J. 

The action was brought by the pl mtiff to recover the 
possession of two seines, the une known as the 700 yard 
seine, and the other as the 1200 yard seine, which the 
plaintiff alleged had been unlawfully taken from him and 
the possession thereof unlawfully withheld by the defend. 
ant firm. The defendant claimed title and the right of pos- 
session to the same by virtue of a mortgage executed by 
plaintiff to defendant firm on the 27th of March, 1879, to 
secure a‘ debt of eight hundred dollars due by plaintiff, and 
payable on the first of April, 1880. The plaintiff demanded 
of the agent of defendant firm the two seines on the 10th 
of November, 1879, and after issuing the summons on that: 
day, the order of seizure was issued to the sheriff, by the 
authority of which he took the seines from the possession 
of defendant who failed to replevy them within the time 
prescribed by law, and delivered them to the plaintiff. 
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When the case was called for trial, the defendant’s counsel 
submitted the following Issues (to which the responses are 
added) which were accepted by plaintiff and approved by 
the court: 

1. Was the plaintiff entitled to the possession of the 
property demanded by him, at the time of commencing 
this action, viz: November 10th, 1879, or any part thereof, 
and if any, to what part? Ans. To the 700 yard seine. 

2. Is plaintiff entitled to damages by reason of defendant’s 
taking the property, to the possession of which the plaintiff 
was entitled as aforesaid, and if so, how much? Ans. Five 
cents. 

3. Did defendant sustain any damage by reason of the re- 
turn of the property demanded to plaintiff under order of 
the court, and ky the possession and use thereof by plaintiff 
from that time till April 10th, 1880, when it was redelivered 
to defendant, and ifso, how much? Ans. None. 

4. What was the value of the 1200 yard seine on its de- 
livery to plaintiffin November, 1879? Ans. One thousand, 
doliars. 

5. What was its value when returned by plaintiff to de- 
fendant on the 10th of April, 1880? Ans. One thousand, 
dollars ? 

The plaintiff testified in his own behalf that he was the 
owner of the seines in November, 1879; they were in his 
possession and he had brought them from Neuse river where 
he had fished with them during the previous spring; that 
he brought them in a boat to Washington, Beaufort county, 
and during his absence from the boat one Cohen, an agent 
of the defendant firm, went tothe boat, seized the seines and 
removed and locked them up in a warehouse in Wash- 
ington; that they were immediately demanded of said 
agent as soon as the removal of the selnes was discover- 
ed, but he refused to deliver them up. The witness ad- 
mitted the execution of the chattel mortgage of the 27th 
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of March, 1879, but stated that the 700 yard seine was 
not included in it, and that the only seine in use on Neuse 
‘river when he made the mortgage was the 1,200 yard seine ; 
that in the character and make up of the two seines, they 
were entirely distinguishable; that the other property eon- 
veyed in the mortgage was destroyed by the storm of August, 
1879, except the fishing sheds which were of small value ; 
that sometime during the summer of 1879, the defendant 
firm wrote to witness that they were glad he was.going to 
Washington to fish during the season of 1880, and hoped 
he would have better luck than he had at Newbern. He 
further testified that when the sheriff put him in possession 
of the seines, the 1,200 yard seine was heavily covered with 
tar and was wet and partly rotten ; that be put men at once 
to work on it and repaired it, and that he put three coils of 
rope in it and returned it to Jesse G. Bryan, the defendant's 
agent, on the 10th of April, 1880, when the mortgage be- 
came due; that when he returned it, the seine was worth 
more than when the sheriff delivered it to him in Novem- 
ber, 1879, and he had used only a small part of it for five 
or six weeks and the balance for eight or ten days; that he 
was experienced in such things and swears that 1,200 yard 
seine was worth more when he delivered it to defendant 
‘than when he received it; it was worth one thousand dol- 
Jars when he got it, and was worth as much or more in 
April, 1880, when returned ; thatifthe seines had remained 
in the warehouse as they were in November, 1879, wet and 
covered with tar, they would have been nearly destroyed ; 
the seine was not cut or split by him; it was a sectional 
seine and could be divided in sections without damage, and 
was so made. | | 
Defendant introduced the mortgage and admitted that 
the plaintiff was entitled to the 700 yard seine and to dam- 
ages for taking it. Jesse G. Bryan was then introduced as 
.a witness who testified that he was the agent of defendant 
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firm, and saw a part of the seines on a boat in Pamlico river 
in November, 1879, about the time they were taken into 
possession by suid Cohen for the defendant, but did not ex- 
amine them and cannot testify as to their condition at that 
time; when the 1,200 yard seine was delivered to him in 
April, 1880, about 400 yards of it looked as if it had been 
used as a dutch-net, and was partially rotten; but he could 
not say how much the seine had been damaged by its use 
in 1879; seines are sometimes more damaged when used as 
a dutch-net; he had been a fisherman for many years; the 
1,200 yard seine when returned to him was worth from one 
hundred and fifty to two hundred dollars, but it must have 
cost more than two thousand dollars; that he did not see it 
to examine it until April, 1880, and did not know what re- 
pairs the plaintiff had put on.it; the repairs might have 
raised the value more than the damage from its use; it was 
unfit for use in Pamlico river; if the seines had been wet 
and full of tar in 1879 and had not been attended to, they 
would have been ruined. He further testified that the 
plaintiff was a man of excellent character. 

On the question of damages, the court charged the jury 
that the plaintiff was only entitled to nominal damages for 
the taking of the 700 yard seine, as he claimed no mare; 
and as to defendant’s damages, the question involved in the 
third issue, he told the jury they had heard the testimony 
of the plaintiff, Harrison, on the one side, and the witness 
Bryan, on the other, and after recapitulating their testi- 
mony charged the jury that they should give the defendant | 
damages for any deterioration in value of the 1,200 yard 
seine from November, 1879, when taken, to April, 1880, 
when returned by plaintiff, and whatever the deterioration 
was, if any, they should so find; that this property it is ad- 
mitted has been returned in specie and the question is, its 
depreciation, and they might add, if they saw fit, to the 
damage by way of interest; as to damages for detention, it 


262 IN THE SUPREME COURT. 


HARRISON v. CHAPPELL. 


me rr TB A A 2 RE RT 


is admitted the defendant firm have no other right in the 
1,200 seine than as mortgagee or trustee, and that although 
the defendant had the right to take possession of it in No- 
vember, 1879, to secure it, he had no right to destroy it by 
use or otherwise, and that mortgage debt was not due until 
the first of April, 1880, and if the property when returned 
to defendant when this debt became due was worth as much 
as could be realized out of it in November, 1879, then de- 
fendant would not be entitled to damages for detention and 
being deprived of its use, other than for the deterioration 
thereof, as before stated. The Jury responded to the issues 
as above set forth, and upon this finding the court adjudged 
that the plaintiff was the owner and entitled to the posses- 
sion of the 700 yard seine, and that plaintiff recover five 
certs damages and costs of action; and it was further ad- 
judged that defendant recover no damages for the detention 
of the 1,260 yard seine from November, 1879, to April 10th, 
1880. 

The defendant’s counsel moved for a new trial on the 
ground that the findings of the jury were, first, contrary to 
the clear weight of testimony and, secondly, unsupported 
by any evidence; thirdly, that the findings denied the ope- 
ration of a law of nature, and, fourthly, the court failed to 
properly instruct the jury as to the rule of damages. The 
motion was overruled, judginent, appeal by defeudant. 


Mr. G. H. Brown, Jr., for plaintiff. 
Mr. W. B. Rodman, for defendant. 


Asus, J. We find nothing in the several grounds relied 
upon to sustain the motion for a new trial, whieh would 
warrant this court in reversing the Judgment and granting 
a venire de novo. 

Asto the first ground: It has been so repeatedly decided 
that the superior court only can grant a new trial oii the 
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ground that the verdict of the jury is against the weight 
of evidence that it is unnecessary to cite any authority. 

The second ground is equally untenable, and in answer 
to it, it is only necessary to refer to the statement of the case 
and the evidence therein set forth. 

As to the third ground that the jury denied the sacren 
of the law of nature: Wedo not understand what is meant, 
unless it is that the seine was necessarily damaged by the 
ravages of use and time. If that is what is meant, there is 
nothing in the case to show that the Jury did not give due 
consideration to the law, in connection with the proof ad- 
duced as to the condition and value of the seine, for their 
finding is to the effect that the operation of this law of 
nature was so counteracted by needful repairs of the seine, 
as to leave it in as geod condition and as valuable when re- 
éurned to defendant in April, 1880, as when received by 
plaintiff in November, 1879. 

And lastly, as to the failure of the court te give proper 
instructions as to the measure ef damages: His Honor at 
the conclusion of his charge to the Jury expressly called 
upon counsel en both sides to say if they had any instruc- 
tions to request, and they both declared that they had none. 
If any objection was to be taken to the charge of the court, 
then was the proper time to do so; and the failure to do it 
then, was an assent to the charge and could not be taken 
after judgment upon a pouen for a new trial, In the case 
of Morgan v. Smith, 77 N.C., 387, it is held: “It was the 
duty of the plaintiff, if he dered fuller or more spectfic 
instructions, to have asked for them. If a centrary rule 
should prevail and a party could get a new trial whenever 
upon a critical subsequent examination of a Judge’s charge 
he could detect some point omitted or not fully treated, 
charges must be unnecessarily long, and even then few ver- 
dicts would stand.” Buteven if the exception to the charge 
in this ease had been made in proper time, we are unable 
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to discover wherein it was erroneous. The instructions 
given by the judge to the jury in regard to the measure of 
damages is substantially sustained in Sedgwick, 499. 

There is no error. The judgment of the superior court 
must be affirmed. 

No error. Affirmed, 


GEORGE: ACHENBACH v. THOMAS P. JOHNSTON. 
Field— Burning Woods—Penalty. 


A field grown up.in broom-sedge and wire-grass, surrounded by an ol@ 
fence and used as a pasture, is not ‘‘ woods” within the meaning of 
the statute, Bat. Rev. ch. 13, §I; and the owner burning off the same 
is not liable to the penalty imposed by the act for an alleged injury to. 
an adjoining proprietor. 


(Hall v. Crawford, 5. Jones, 3, cited, distinguished and approved.) 


Crviz Action tried at. August Special Term, 1880, of 
Rowan Superior Court, before McKoy, J. 

The action was brought to recover damages for an injury 
alleged to have been caused by the defendant in burning 
off the broom sedge on his land when there was a strong 
wind blowing towards the land of plaintiff, whieh by the 
alleged negligence of defendant caused the fire to be com- 
municated to plaintiff’s fence, destroying a part of the same. 
The defendant denied the allegation of negligence, and 
among other things averred that he and five other persons 
used every effort to prevent the fire from spreading so as to 
injure the plaintiff. 

The evidence tended to show that the defendant’s land 
(burned off) consisted of a field grown up in broom sedge 
aud wire grass, surronnded by an old fence and used as 
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pasture land. There was no evidence that defendant noti- 
fied plaintiff of his intention to burn off the field, but there 
was evidence showing that after the fire reached plaintiff’s 
land, the defendant used great diligence in trying to pre- 
vent its spreading and injuring plaintiff's fences. 

The plaintiff’s counsel asked the court to charge the jury 
that the policy of the law (Bat. Rov. ch. 13) forbids any one 
from setting fire to his woods unless two day’s written no- 
tice is first given to all persons owning adjoining land, 
which the court gave, but added that there was ro evidence 
that the defendant had set fire to his woods, to which the 
plaintiff excepted. The jury found the issues in favor of 
defendant, judgment, appeal by plaintiff. 


Mr. J. M. McCorkle, for plaintiff 
No counsel for defendant. 


Rurrin, J. The question presented in this case is, 
whether “a field grown up in broom sedge and wire grass, 
surrounded by an old fence and used as a pasture,” can be 
construed to be “woods” within the meaning of the statute. 
Bat. Rev. ch. 18, § 1. His Honor below held that it could 
not, and we concur in his opinion. 

The case of Hall v. Crawford, 5 Jones, 3, in which i was 
held that “an old field which had been turned out without 
any fence around it and which had grown up in broom sedge and 
pine bushes, some of which were waist-high and others head-high,” 
did come within its meaning, stretched the doctrine of be- 
ing liberal in construing statutes in order to reach the mis- 
chief intended to be remedied, as far as it is safe to follow. 
We therefore hold that in the ruling of the superior court 
there was no error. 


No. error. | | Affirmed. 
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Trespasser, what constitutes—-Constructive Possession sufficient 
fo maintain action against. 


{. Where one supposing himself an executor entered upon the lands of 
the aneestor claiming to hold for the benefit of the estate, and rented 
them out receiséng the rents therefor; Held, that such holding is net 
adverse to the legal title, nor is it equivalent to an abatement er dis- 
seizin, and therefore the heirs or devisces have a constructive posscasien 
sufficient to maintain an action in the nature of trespass q. c.f. 

9. Held also, That the action may be maintained not only againet the 
lessee of the acting executor, but also against the lessees of such lessee 
who are equally trespassers with him. 

3. Held further, That the mere acceptance of rent by the defendant 
from his lessees for the premises without an actual entry on his part 
upon the same, or his putting them in pe:session thereof, is sufficient 
to make him a trespasser. 

(Tyson vy. Harrington, 6 Ired. Eq., 329; Kennedy v. Wheatley, 2 May., 
402; Dobbs x. Gullige, 4 Dev. & Bat., 68; McCormick v. Monroe, 1 
Jones, 138; Smithy. Ingram, 7 Ired., 175; Patterson v. Bodenhammer, 
ll Ired , 4; Horton v. Hensicy, 1 Ired., 163; Brittain vy. McKay, Ib., 
265; Lawson y. Smith, 4 Dev., 232, cited and approved.) 


Civic Action brought by the plaintiffs against the de- 
fendant to recover damages for an alleged unlawful entry 
upon and occupation of certain real estate in the city of 
Wilmington, tried at Fall Term, 1880, of New Hanover 
Superior Court, before Gudger, J. 

Eli W. Hall, the owner of the lots on which the alleged 
trespasses were committed, diced in 1863, leaving a will, and 
in an insufficiently executed eodicil attached therete ap- 
pointed Edward D. Hall, executor, who was permitted te 
qualify as such. Assuming to act as executor, he took pos- 
session of the lots and rented them out for several years 
preceding October Ist, 1872, and this action is prosecuted 
to recover damages for trespasses committed on them from 
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that date until the entry of plaintiffs two years thereafter. 
It is not shown whether any authority is conferred by the 
testator upon his executor in the premises, nor whether the 
plaintiffs derive their title as devisees under the will of their 
father, El W. Hall, or as his heirs at law, but as their title 
is not disputed, it 1s not material to enquire how it becomes 
vested. 

lt was in evidence that one Finlayson occupied part of 
the premises under a contract with Hall who by an instru- 
ment in writing on May 27th, 1872, assigned the rent to be 
paid by Finlayson tothe defendant partly in payment for 
goods bought from him, and with a reservation of the ex- 
cess of rent to Hall. 

A witness, Godfrey Hart, testified that he rented part of 
the premises from the defendant for the year following 
October Ist, 1872, and paid him therefor, but was not put 
in possession by the defendant, and that he sub-let the 
store thereon for the same period to one Charles Wes- 
sell who entered and occupied during the term, and for 
which, according to Wessell’s testimony, he paid $450 to 
Hart. 

Tt was also in evidence that the witness leased the same 
store from defendant for the succeeding year, ending October 
Ist, 1874, and continued in the use and oceupation for that 
term, paying a monthly rent of about twenty-nine dollars, 
and an additional sum of one hundred dollars to the de- 
fendant. 

It was further shown that defendant leased another store 
for one year beginning October Ist, 1878, to one Hines who 
was already in possession and continued his occupation 
through the term and paid the rent to the defendant. 

The written assignment made by Hall on the 27th of 
May, 1872, transfers to defendant “the entire rent of the 
store on North Water street now occupied by M. U. Yinlay- 
son (being No. 42 Hall Row) from October Ist, 1872, to 
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October Ist, 1873.” Two other instruments in writing and 
under seal were exhibited in evidence; the one, executed 
by defendant on the 7th of August, 18738,in which he as- 
signs to Hines “all the right and interest which he has in 
the store known as No. 44 * * * under and by virtue 
of a certain paper writing executed to him by E. D. Hall, 
executor of Eli W. Hall, on the 18th of January, 1873,” 
with a clause releasing the assignor from liability for loss 
or damage for injury or destruction by fire on and after 
January Ist, 1874; the other, executed by defendant and 
Wessell on the 15th of August, 1873, in which for the con- 
sideration of $350 the former assigns to the latter all the 
right and interest which he has in the storehouse known as 
No. 41, under and by virtue of a certain paper writing under 
seal which was made by b. D. Hall, executor of Eli W. 
Hall, to the defendant on the 27th of January, 1878. 

Upon this evidence the defendant’s counsel contended 
that plaintiff could not recover in this action: 

1. For that the plaintiff was not at the time of the alleged 
trespasses in actual or constructive possession of the land, 
such possession being then in Hall and those claiming under 
him; and | 3 

2. For that the defendant did not. participate in the tres- 
passes nor authorize or sanction them so as to become legally 
liable therefor. . 

The court was asked to give these instructions to the 
jury, which the court refused, and charged that an adverse 
possession is a claim of right against the world, and that 
Hall in renting out the lots as executor did not undertake 
to set up a possession adverse to the right of the plaintiffs, 
and his possession was theirs; and that if the defendant 
himself or others under his authority or by his conduct 
occupied the premises and he received the rents and profits 
thereof, he would be liable to the plaintiffs. To the charge 
thus given, the defendant excepts, and, (the exception to 
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the instruction as to damages being abandoned) its correct- 
ness is the only subject of consideration by this court, upon 
the defendant’s appeal from the judgment below. 


Mr. E. S. Martin, for plaintiffs: Plaintiffs have shown 
legal title, and no adverse possession being shown, this gives 
them a constructive possession sufficient to maintain action. 
C.C. P., § 25; Dobbs v. Gullige, 4D. & B., 68; Smeth v. In- 
gram, 7 Ired., 175. What is disseizin in this state? Tyson 
v. Harrington, 6, Ired., 333. Adverse possession. Parker v. 
Banks, 79 N. C., 485. After re-entry, disseizee may main- 
tain action against disseizor and all who entered under him. 
Green v. Biddle, 8 Wheat., 75; 1 Waterman Trespass, § 931, 
Smith v. Ingram, supra; Graham v. Houston, 4 Dev., 232. 
And the reception of rent alone without an actual entry is 
sufficient to constitute a trespass. 11 Wheat, 280; Horton 
v. Hensley, 1 Ired., 165. 


Messrs. McRae & Strange, for defendant: Complaint being 
for independent action of trespass on first of October, 1872, 
and unconnected with original dispossession by Hall in 1866, 
action of trespass g. ¢. f. would not lie under the old system, 
~ nor will this action, as the principles of law are not changed, 
but only the forms of action are abolished. 63 N. C, 209; 
80 N.C.,191. The act of Hall if adverse was an abate- 
ment which is recognized here as distinguished from disseizin. 
Freeman v. Perry, 3 Dev. Eq., 247; 1 Dev. Eq., 158. Heir 
or devisee cannot after entry maintain action gq. ¢. f. against 
abator or one who enters under him. 7 Com. Dig; 2 Roll. 
Abr., 553. And constructive possession does not change 
this rule (though it might enable plaintiffs to sue for the act 
of dispossession) and their action is for a trespass alleged 
when they had neither actual nor constructive possession. 
The post leminium relates only to actual possession and dis- 
seizin. Tobey v. Webster, 3 John., 468. The law will not puta 
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fiction on a fiction to make a possession. Act of Halla dis- 
possession under rule in Zyson v. Harrington; whether a dis- 
seizin, abatement or dispossession, plaintiffs cannot sue for 
distinct trespass oecurring in 1872, but only for & continu- 
ing one from original act of disposses-ion. Smith v. Ingram 
and Patterson v. Bodenhammer, discussed. Doctrine of rela- 
tion is never applied to affect an innocent party injuriously, 
even where he comes in by rightor title under disseizor. 


Leford’s case, 11 Coke Rep.,51. See also 14 E. C. L. Rep., 61, 


SMrra, C. J., after stating the case. The defendant’s coun- 
sel has discussed the nature and effect of a disseizin under 
the ancient law upon the title of the owner,and wherein it 
differs from an abatement in which the descent or devise 
from an ancestor is intercepted by a hostile entry upon the 
heir or devisec, to which this case is assimilated. And he 
maintains that as there was no actual or constructive pos- 
session in the plaintiffs at the time of the alleged invasion 
by the defendant, their entry in October, 1874, could not by 
relation to a period antecedent to the original trespass ren- 
der the defendant liable for an intermediate occupancy. 
We concur with him that this action is for an injury to the 
possession, and that the principles which govern it are un- 
changed by the new system which condenses into one the 
different forms which were before in use. But the argument 
proceeds upon a misconception in ascribing to a disposses- 
sion of the owner the same legal effects that flow from an 

act of disseizin or abatement. Even in the latter case, the 
re-entry of the disseizee remits him to his first possession as 
if he had never been out of possession, and then all who oc- 
cupied in the meantime hy what title soever they come in, shall 
answer unto him, * * * for otherwise it would be mischiev-_ 
ous unto him, for after his re-entry he shall have no remedy 
for the mesne profits. Holcomb vy. Rawlins, Cro. Eliz., 540. 
But disseizin, in the sense of taking the seizin or estate 
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from one man and placing it in another (Pres. Abs., 284,) 
is not the necessary result of dispossession, and the estate 
of the owner is divested when that possession is adverse 
and 3s continued for a sertes of years unbroken under the 
requirements of the statute or until it raises a presumption 
of aconveyanee. The distinction between them is so clearly 
traced and pointed out by the late Chief Justice in an able 
review of the subject in Fyson v. Harrington, 6 Ired. Eq., 
329, that we prefer to reproduce what is said in the opinion 
in that case: -“ Disseizin is an ouster of the freehold, and 
is where one enters and turns out the tenant-and usurps his 
place and feodal relation, which can only be done by the 
concurrence and consent of the feodal lord. The latter cir- 
cumstance distinguishes 4 disseizin from a dispossession.” 
Then after quoting the words of Lorp MAnsFietp to the 
effect that a tenant could not against his will be disseized 
by the mere aet of a wrong-doer as long as he had the right 
of entry, but if he saw proper, he might elect to consider 
himself disseized for the sake of the remedy against dis- 
-seizors, the Chief Justice announces this eonclusion: “A 
freeholder cannot now be disseized of his selzin but by a 
dispossession aided by the act of the law which takes away 
his right of entry, * * *. Hence a descent cast ean now have 
no effect. If the descent before the right of entry is lost, 
the entry is not tolled; if after, then it has no effect; for 
the right of entry must have been already taken away to 
constitute a disseizin. In this state, after a possession of 
seven years under eolor of title, the law recognizes and 
concurs in the right of the wrong-doer, and the right of 
-entry on the part of the former owner is taken away. 
There is then a disseizin and not before. If a deseent is cast 
before the seven years expire, the entry is not tolled, for 
there is no disseizin; if after, it can have no effect, for the 
estate was gone before.” This is said of course when the 
persons from whom the land is adversely withheld are no; 
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under legal disabilities, and as to such as are, a longer period 
is required. | 

The dectrine is well established in this state, that in the 
absence of possession in another, he who has the legal estate 
isin construction of aw in possession and may maintain an 
action of trespass for an unauthorized entry upon the land. 
Kennedy v. Wheatley, 2 Hay., 402; Dobbs v. Gullige, 4 Dev. 
& Bat., 68. | 

“Tn ejectment,” remarks Nasu, C. J., “the lessor of the 
plaintiff must show a legal title to the premises in dispute. 
In trespass, the plaintiff not in actual possession must do 
the same. * * * Tf he has shown a legal title to the © 
Jand in dispute, that title draws to it the possession, there 
being no adverse possession.” McCormick v. Monroe, 1 
Jones, 13. 

“In England,” says Rurrin, C.J., “an actual re-entry 
upon the Zocus in quo is necessary, because possession by an — 
actual occupation of the very part is requisite to maintain 
trespass. But here even a constructive possession suffices.” 
Lawson v. Smith, 4 Dev., 232, 

While. the action of the ousted owner only lies for the 
original unlawful entry until he regains his possession, 
“then the law,” says DANTrEL, J., “by relation would adjudge 
him to be in possession from the first ouster, and enable 
him to recover damages for all the time the defendant had 
wrongfully withheld the land and kept him out of ad 
sion. Smith v. Ingram 7 Ired., 175. 

It would seem to follow unavoidably that the plaintifte 
entry in October, 1874, restored and made continuous that 
possession which accompanied the transmission of the title 
from their father, whether by descent or devise, and re- 
mained until broken, if it were broken, by the action of the 
executor and his assumption of control over the property 
in his capacity as such, and redress could be obtained for 
any and every injury by whomsoever committed during the 
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intermediate period. If this were not so, depredationg 
without number and without stint would be without remedy 
to the owners. In the plain but forcible language of the 
court in the case cited from Croke’s Reports: “It is not to 
be doubted but that the disseizee after his re-entry shadl punish 
the second desseizor and the servant of the first disséizor who occu- 
pied under the master.” 

The argument that there must have been a possession in 
the plaintiffs when the first invasion was made by the de- 
fendantand the first trespass done, in order to the operation 
of the rule that extends the entry back to connect with it, 
rests somewhat upon an expression used by Nasu, J., deliv- 
ering the opinion in Paterson v. Bodenkammer, 11 Ived., 4, 
and quoted in the brief. A reference to the facts of the case 
and the general course of reasoning however show that it 
is no authority for his proposition. The plaintiff showed 
no title and undertook to maintain his action upon the 
possession alone and only proved that he put “some empty 
barrels and boxes in a house on the land and nailed plank 
over the spaces left in the walls for a window and a fire- 
place. A year after Bodenhammer pulled off these boards, 
threw out the plaintiff’s goods and leased to another defend- 
ant for one year, and he put some wagon timber in the 
bouse.” In this condition the premises remained for nearly 
two years when the defendant removed the house, and this 
removal constituted the trespass for which suit was brought, 
The court used this language: “If they (the plaintiff’s 
acts) were sufficient to give Patterson the actual possession, 
similar acts on the part of the defendant were sufficient to 
divest him of it and place the actual possession in the de- 
fendant. The acts were of the same character and must 
carry with them the same effects. Two years after Boden- 
hammer had dispossessed the plaintiff, and while his posses- 
sion, so acquired, continued, the house was removed. To 
enable the plaintiff to maintain an action for the removing of the 
18 
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house he ought to have re-entered before the house was removed and 
thereby revert the possession in himself.” 

It is manifest that no reference is made to the operation 
of the post-liminium rule, in extending back to a former, a 
possession restored by the owner’s re-entry, and covering 
all the intermediate interval, so that redress may be had for 
all the damages meanwhile done to the land. 

The plaintiff’s right of recovery then existed outside of 
the question whether the occupation and control of the 
premises by the acting executor was hostile or permissive 
or in subservience to the rights and interests of the infant 
owners, since their possession reaches back to a period ante- 
dating such assumed authority, and whether the ruling of 
His Honor in regard to the character of the possession by 
Hall be erroneous or not, it does not affect the plaintiff’s 
action. And while we do not propose to pass upon the rul- 
ing, we are not prepared to dissent froin it. 

We think it equally plain that the transfer of the defend- 
ant’s interest in the case and his acceptance of full rent 
therefore, are an assent and sanction to the trespass com- 
mitted under its authority, for which he is equally hable 
with his assignee. As is observed by Gasron, J., in Horton 
v. Hensley, 1 Ired., 163, “in trespass, all persons, aiders and 
abettors, nay those who are not even privy to the commis- 
sion of a trespass for their use and benefit, but who after- 
wards assent to it, in the judgment of the law, are printi- 
pals.” One is liable who procures the act to be done by in- 
citing others. 2 Greenl. Ev. § 621. See Britian v. McKay, 
1 Ired., 265. 

The defendant’s conduct is a legal participation in the 
illegal occupancy by the others acting under him. 

There is no error and the judgment must be affirmed. 

No error. | Affirmed. 
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ELIZA BOYCE v. ROBERT WILLIAMS. 
Trover and Trespass— Evidence of title an. 


Where the plaintiff brings an action for the conversion of personal prop-. 
erty to defendant’s own use, it is a full defence to show that the same 
belongs to a third party, although no privity be shown to exist between. 
the owner and the defendant. Distinction between trover and tres- 
pass discussed by SMITH, C. J. 


(Laspeyre v. McFarland, N. C, Term: Rep., 187; Barwickyv. Barwick, V4 
TIred., 80, cited and approved.) 


Crvir Action tried at August Special Term, 1880, of 
Dupiin Superior Court, before Schenck, J. 

This action begun before a justice of the peace and re- 
moved by appeal to the superior court is to recover the 
value of certain cattle, taken by the defendant from the plaintiff’s: 
possession and converted to his‘own use. The defendant 
claimed a right to take the cattle under a mortgage of them. 
by one Haywood Pearsall to Harper Williams, the defend- 
ant’s father, and he testified that the mortgage deed was. 
made at his house and witnessed by himself, his father not 
being present, and he caused it to be registered; that the 
deed was never delivered to or seen by Harper Williams, 
and was taken by the witness under a general authority of 
said Harper to him to take such mortgages in his name, 
and that he took possession of the cattle claiming them as. 
hisown. 

The court charged the jury: 

1. That the deed was inoperative to pass the title to the: 
property for want of delivery to Harper Williams; and 

2. That if the deed was effectual, the defendant having 
no authority from the mortgagee to take the cattle and 
showing no right in himself, was liable to the plaintiff. 
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Defendant excepted. Verdict and judgment for plaintiff, 
appeal by defendant. 


Mr. H. Rf. Kornegay, for plaintiff. 
No counsel for defendant. 


Smitu, C. J., after stating the case. Such we understand 
to be the instruction under which a verdict was rendered in 
favor of the plaintiff for the value of the eattle and to which 
exception ts taken. 

The action is for property taken and converted to the de- 
fendant’s use, and not for damages for an Invasion of the 
plaintiff’s possessory right, and under the former practice 
would in form be trover instead of trespass. 

The action of trespass is for an injury to the possession, 
and compensation in damages is recovered against a wrong- 
doer, commensurate with the injury sustained. In either 
form of action, possession of persona] goods being presump- 
_tive evidence of title, when not rebutted, entitles the plain- 
tiff to recover in damages their full value. But when the 
action is for the conversion, or appropriation of the goods 
to the defendant’s own use, it is a full defence to show that 
the goods belong to another person, and the plaintiff has no 
interest in them, although no privity be shown to exist be- 
tween such owner and the defendant. This doctrine is set- 
tled by two adjudications in this state, to which alone we 
deem it necessary to refer. 

In Laspeyre v. McFarland, N. C. Term Rep., 187, the ac. 
tion was in trover for a slave in possession of the plaintiff. 
‘The defendant showed no title in himself, but offered in evi- 
dence.a marriage settlement.entered into between the plain- 
tiff and his wife and one Davis whereby the slave was con- 
‘veyed to the latter, as trustee to permit the wife to have the 
labor and profits of the slave and to allow the slave to be 
under the plaintiff’s control. In the superior court upon 
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these facts appearing the plaintiff was nonsuited. In this 
court, on the hearing of the appeal, Rurrin, J., thus de- 
clares the law, in sustaining the judgment below: “It is 
one of the characteristic distinctions between this action 
and trespass that the latter may be maintained on pos- 
session; the former only on property and the right of pos- 
session. Trover is to personals what ejectment is to the re- 
alty. In both, title is indispensable. It is true that as pos- 
session is the strongest evidence of the ownership, property 
may be presumed trom possession. And therefore the plain- 
uff may not in all cases be bound to show a good title by 
conveyances against all the world, but may recover in trover 
upon such presumption agaiust a wrong-doer. Yet it is but 
a presumption and cannot stand when the contrary is 
shown. Here it is completely rebutted by the deed which 
shows the title to be in another and not in the plaintiff.” 

The same point came up in Barwick v. Barwick, 11 Ired., 
SO, and was similarly decided. Prarson, J., after present- 
ing the same views as to the law, proceeds: “ But if it ap- 
pears on the trial that the plaintiff, although in possession, 
is notin fact the owner, the presumption of title inferred 
from the possession is rebutted, and it would be manifestly 
wrong to allow the plaintiff to recover the value of the 
property. For the real owner may forthwith bring trover 
against the defendant and force him to pay the value a 
second time, and the fact that he had paid it in a former 
euit would be no defence.” Headas, “ that trover can never 
be maintained unless a satisfaction of the Judgment will 
have the effect of vesting a good title in the defendant, 
except when the property is restored and the conversion 
was temporary. Accordingly 2 ds well settled as the law of 
this state that to maintain trover the plaintiff must show title and a 
possession, or a present right of possession.” 

As the erroneous rulings on this point must result’in 
awarding a new trial, we pretermit the expression of any 
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opinion upon the correctness of the instruction that there 
was no delivery of the deed, and do not wish to be under- 
stood as giving it our approval. | 
The judgment must be reversed and a new trial granted. 
Let this be certified. | 
Error. Venire de novo. 


N. C. McC€ORMAE and others Vv. C. W. WIGGINS and others. 


Husband and Wife—Pleading— Parties. 


A husband defendant demurred toa complaint on the ground that his 
wife, who had a common interest with plaintiffs as one of the next of 
kin of an intestate, was made a defendant without an allegation in the 
complaint that she had refused to join as plaintiff; Held, that the over-. 
ruling of the demurrer in this case was not erroneous. Sections 5¢ 
and 62 of the code, commented on by ASHE, J. 

(Shuler v. Millsaps, 71 N. C., 297, cited and approved.) 


SpectAL ProckEEDING commenced in the probate court 
and heard on appeal at December Special Term, 1880, of 
Ropeson Superior Court, before Avery, J. 

This was a petition by the next of kin of Neill C. Mc- 
Cormac against the defendant C. W. Wiggins, as adminis- 
trator of said Neill C. McCormae, deceased, for an account 
and settlement, and heard upon demurrer. 

All the distributees of the estate of said deceased were 
made parties plaintiff, except E. C. Wiggins, (who was one 
of thern and the wife of C. W. Wiggins,) who was made a 
party defendant. 

The defendant C. W. Wiggins demurred to the complaint 
on the ground that his wife, E. C. Wiggins, who was one of 
the next of kin of his intestate, and therefore had an inter- 
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est in common with the plaintiffs, was made a defendant, 
without its being stated in the complaint that she had re- 
fused to join as.a plaintiff’ The court below held, that as it 
appeared from the pleadings, that the defendant E. C. Wig- 
gins was the wife of the defendant C. W. Wiggins, that was 
a statement of a sufficient reason for making her a party 
defendant, and that it was not necessary under the provis- 
ions ef section 62 of the code to set forth in the complaint 
that the said E. C. Wiggins would not consent to be made 
a party plaintiff. The demurrer was ov erruled, and the 
plaintiffs appealed. 


Messrs. Rowland & MeLean, for plaintiffs. 
Messrs. W. F. French and Walter Clark, for defendants. 


Asae, J. While we do notentirely agree with the reason- 
ing of His Honor, we concur with him in his conclusion, 
and hold that the demurrer was properly overruled. 

The distributive share of E. C. Wiggins in the hands of 
her husband, C. W. Wiggins, as administrator of her father, 
Neill C. McCormac, by virtue of article ten, section six, of 
the constitution of 1868, is her sole and separate estate, and 
under section 56 of the Code of Civil Procedure, where the 
action concerns her separate property, she may sue alone; 
so she may sue and be sued, alone, when the action is be- 
tween herself and her husband; and she may sue her hus- 
band, or be sued by him, alone. Shuler v. Millsap, 71 N. C., 
297. As this, then, is an action which concerns her sepa- 
rate estate, and by section 62.of the code, all persons should 
be joined as plaintiffs who are united in interests, unless 
the consent of any one who should be Joined as plaintiff, 
cannot be obtained, such person may be made defendant, 
the reason thereof being stated in the complaint. Accord- 
ing then to this rule of practice, E. C. Wiggins ought to 
haye been made a party plaintiff, and should not have been 
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made a defendant without her refusal to be made a plaintiff, 
and that fact stated in the complaint. 

In the complaint, as originally filed, she was omitted to 
be made a party, and the defendant ©. W. Wiggins, in his 
answer objected to the complaint, for the want of parties. 
The plaintiffs then obtained leave of the court to amend 
the complaint and make her a party defendant to the suit. 
A summons was regularly issued and served upon her as 
a defendant, and when she was thus brought into court, 1f 
she had been willing to take sides with the plaintiffs against 
her husband she could have apphed to the court to be per- 
mitted to become a plaintiff in the proceeding, and the 
court no doubt would have promptly ordered a change in 
her position on the record, for the court has the power and 
will always exercise it so to adjust the relation of parties as 
to meet the ends of justice. ‘ 

From the fact that no such application was made, ang 
from the known general disinclination of married women 
to be placed in antagonism to their husbands, it is to be 
presumed that she was unwilling to become a plaintiff 
against her husband, and under the circumstanees of the 
case, we do not think the fact needed to have been stated in 
the complaint. 

There is no error; the demurrer must be overruled. Let 
this be certified to the superior court of Robeson county, 
that further proceedings may be had in conformity to this 
opinion and the law. 

No error. Affirmed. 
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J. F. ORKELLY v. REUBEN WILLIAMS. 
Dower—Laws, when a part of Contract. 


1. Where a marriage took place in S66 (prior to the act of 1866-67, 
restoring to married women their common right of dower,) and the 
husband acquired land in November, 1867, subsequently to the date of 
said aet, (and priorto the act of 1869) and comveyed the same by deed to 
which the wife was not a party; Held, that notwithstanding the deed, 
the wife of the grantor is entitled to such dower in the land as was. 
secured to married wemen by the aet of 1867, the right to the same 
having vested by the operation of that set, and not affected by the sub- 
sequent repealing act of 1860. 

2. The rule that laws existing at the time and place of making a con- 
tract, enter into and form a part of it, as if they were expressly referred 
to or incorporated in its terms, is equally applicable to the acquisition 
of real property whether # comes by descent or purchase. 


(Sutton v. Askew, 66 N. €.,1723 Felton y. Hiliott, £b., 395; Hughes v. 
Merritt, 67 N. C., 886; Wiliams v. Monroe, 1b., 164; Bruee v. Strick- 
lend, SIN. C., 267, cited and approved.) 


tivin Acrion to recover land tried at Fall Term, 1880, of 
CHATHAM Superior Court, before Lure, J 

A jury trial was waived, and the cause was sebmitted upon 
a case agreed, which ts as follows, to-wit: 

1. The defendant acquired the fee simple title to the lands 
described in the plaintiff’s complaint, on the first day of 
November, 1867, and that on the 6th of October, 1876, de- 
fendant, by deed, mortgaged said !and to Dunean F. Parish, 
to secure a debt of one hundred and thirty dollars, con- 
tracted on the 80th day of October, 1875, and that defend~ 
ant’s entire real estate does not exceed one thousand dol- 
lars. 

2. That defendant failed to pay the debé at or before the 
day stipulated in the mortgage deed, to-wit, the Ist day of 
January, 1877, and that said Parish, im pursuance of the 
power contained in the mortgage, sold said land te plaintiff. 
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3. That at the time of the execution of the deed, defend- 
ant had living a wife and several children, and that de- 
fendant’s wife and children are still living. 

4, That said defendant’s wife did not execute said mort- 
gage deed. 

5. That defendant is in possession of said land. 

6. That defendant was married to his wife in 1866. 

7. That the annual value of said land is ten dollars. 

And if, upon the foregoing case agreed, the court should 
be of opinion with plaintiff, judgment shall be entered in 
his favor for title to said land, subject to the defendant's 
wife’s right of dower, if she shall be entitled to dower, 
and for $ damages, and fer his costs of action; other- 
wise, judgment shall be entered for defendant, and for his 
costs of action. 

His Honor rendered judgment as follows: “That the said 
plaintiff is the owner of the lands described in the com- 
plaint, in fee simple, without encumbrance, and is entitled 
to the immediate possession of the same. And that the 
plaintiff recover of the defendant and C, L. Williams, the 
surety upon his bond, the sum of fifty dollars for damages 
for the detention of said Jand and for the costs of the ac- 
tion, to be taxed by the clerk. 

From this judgment the defendant appealed. 


Mr. John M. Mering, for plaintiff. 
Mr. George H. Snow, for defendant. 


AsHE, J. The only question raised by the appeal from 
the judgment upon the case agreed, is whether the wife of 
the defendant is entitled to dower. 

The wife is not a party to this action, but the deletion 
husband sets up a claim for her dower under the act of 1867, 
the first section of which gave to her the one-third of all 
the lands, «cec., of which he was seized or possessed at any 
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time during the coverture, and the second section prohib- 
ited the husband from alienating more than two-thirds of 
the same, unless she joined with him in the conveyance, and 
was privately examined touching her free and voluntary 
consent to the same; but this act was expressly repealed by 
the act of 27th of March, 1869, which, to be sure, left the 
widow’s right of dower the same as secured by the act of 
1867, only postponing the time of enjoyment until after the 
husband’s death, but was amended by the act of 28th March, 
1870, which gave the wife, upon the death of the husband, 
one-third of all the lands, &e¢., of which her husband was 
seized or possessed at any time during the coverture. 

Tt has been repeatedly decided by this court, that when 
the husband was married, and acquired the land in dispute, 
before the 27th day of March, 1869, the day of the ratifica- 
tion of the act of 1868-’69, the husband had the absolute 
right of alienation, and a claim for dower, by his wife, could 
not be sustained. Sulton v. Askew, 66 N. C., 172; Felton v. 
Elliott, 1b., 195; ffughes v. Merritt, 67 N.C. 386; Williams v. 
Munroe, 1b., 164; Bruce v. Strickland, 81 N. C., 267. The 
facts in most of the cases are very imperfectly stated. In 
Sutton v. Askew, it is stated that the marriage took place in 
the year 1867, and it is left to inference that the husband 
then owned the land. In Felton v. Elliott, the date of the 
marriage and acquisition of the land are not given. ‘There 
is no statement of the cates of these events in the case of 
Hughes v. Merritt. In Wiliams v. Munroe, the title to the 
land, and the marriage, are stated to have occurred in 1839. 
And in Bruce v. Strickland, it is stated that the marriage took 
place in 1847, and the land was acquired before March, 1867. 
All of these cases were decided upon the ground that the 
marriage and the acquisition of the land were had prior to 
the act of 1868-’69, and these facts were either proved or as- 
sumed. But in neither of the cases does it appear that 
either the marriage or the acquisition of the land occurred 
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after the act of 1867, and prior to the act of 1868-’69. But 
in our case, the marriage was contracted in the year 1866, 
and the land obtained in November, 1867, so that it differs 
in its facts from all the cases cited, and in applying the 
principles enunciated in them to the facts of this case, we 
are led to a different result from that reached in any of the 
said cases. | | 

In the absence of any information to be derived from the 
records in these cases, we must take it for granted that the 
marriage and acquisition of the jJend did not occur between | 
the ratification of the act of 1867 and that of 1869, for all 
of the decisions are made upon the ground that the act of 
1867 was repealed by the act of 1869, and the husband had 
a vested right in his Jand, and an absolute right of aliena- - 
tion unaffected by the latter act. . Sutton v. Askew, and the 
other cases cited, supra. | 

By the marriage in 1866, the wife of the defendant ac- 
quired only a right of dower in such Jands as her husband 
might die seized and possessed of, depending upon the con- 
tingeney of her surviving him. But when the act of 1867, 
restoring to married women their common law right of 
dower was passed, she acquired a vested right in all the 
land her husband might be seized and possessed of during 
coverture. The first section of the act provided “that every 
mariied woman shall bé entitled to one-third of the Jands, 
tenements and hereditaments of which her husband is or 
may be seized and possessed at any time during coverture, 
&e.” Thesecond restricted the husband’s alienation to two- 
thirds of the land, unless, with the consent and privy ex- 
amination of the wife. The third section provided that no 
creditor should levy upon the land without first having set 
apart to the wife the one-third thereof, by metes and bounds, 
under the proceeding prescribed in said act. And it was 
further provided in said act, that “when the proceedings 
shall have been reported to the court by the said jury, and 
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the court shall have confirmed the same, the tiile to the 
land so allotted and set apart to the wife, shall be deemed 
to have vested in her by virtue of her marriage.” 

As to the land acquired by the defendant in November, 
1867, the wife’s right of dower, though inchoate till then, 
attached to the land as scon as acquired, and then at once, 
by the operation of the act, became “ vested,” and was not 
affected by the repealing act of 1869, for a “vested right” 
cannot be destroyed by a subsequent repealing statute. 
Sedgwick on Stat., &c., 177; Cooley’s Const. Lim., 443, and 
Sutton v. Askew, supra. In the latter case Mr. Justice ReapE 
says: “We by no means subscribe to the dectrine that a 
right vested by operation of law is less inviolable than when 
it arises from contract; where it once exists, no matter how, 
it is inviolable.” 

When the defendant acquired the Jand in 1867, be took 
it subject to the laws existing at the time, for laws which 
subsist at the time and place of making a contract enter 
into and form part of it, as if they were expressly referred 
to or incorporated in its terms. Van Huffman v. Quincy, 
4 Wallace, 552. The same principle applies to the acquisi- 
tion of real property, whether it comes by purchase or in- 
heritance. If adeed for land, for instance, was made to a 
man and the heirs of his body in fee-tail, he would take an 
estate in fee simple; so if the land should be conveyed to 
two men.and their heirs to hold as joint tenants, they would 
take as tenants in common. The defendant then when he 
acquired the land in dispute, had full legal notice that, he 
was taking it with the encumbrance of the wife’s right of 
dower, and there was no hardship upon him. 

We hold that the wife of the defendant is entitled to such 
dower in the land in controversy as was secured to married 
women by the act of 1867, and judgment must be rendered 
in conformity to this opinion, according to the “case agreed.” 

Error. Reversed. 
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WILLIAM M. TANKARD vy. SALLIE A. TANKARD and others. 


Purchase— Trust— Equitable Right— Notice presumed, when. 


1. A purchaser at the sale of a debtor’s Jand under a deed of trust, at 
the instance and for the benefit of the debtor and under an agreement 
to let him have the land back on re-paying the price, is liable to be 
declared a trustee for the debtor. 


2. The equity of the debtor to have title on re-payment of the money 
extends not only to the purchaser and his heirs at law, but also to his 
vendee taking with notice, actual or constructive. And the possession 
of the debtor at the time of the sale by the purchaser to his vendee is 
by construction of the law, a notice to the vendee of the equitable 
right of the party in possession ; and the notice is of such legal effect, 
as not to be controverted or rebutted by evidence on issue to the jury, 
and concludes the vendee. 


8. Where such notice is apparent on the pleadings, the finding of the 
jury that the vendee bought without notice is of no legal significance, 
and isnotin the way of rendering such decree as the other facts found 
and admitted, authorized. 


(Mulholland v. York, 82 N.C., 510; Edwards v. Thompson, 71 N. C., 177, 
cited and approved.) 


Perrrion to rehear filed on the 5th of August, 1879, and 
heard at January Term, 1881, of Tor SupREME Covrt. 

This is a petition to rehear the decision of this court at 
June term, 1879, reported in 79 N.C., 54, in an action to 
recover the possession of land. The claim of title by the 
parties respectively, the issues submitted to the jury and 
findings thereon, and the judgment of the court from which 
the appeal was taken, are substantially as follows: 

Both sides claim under Ransom Tankard. The plaintiff 
claims under Oliver H. P. Tankard, and he by deed from 
one Cutler as trustee to whom Ransom conveyed assecurity 
for a debt. | 

The defendants set up in their answer an equity to have 
plaintiff affected with a trust by decree of court in their 
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favor, upon the allegation that at the sale under the deed 
of trust in 1849, Oliver Tankard bought the tract of land, 
worth $800, at $176 on the representation of purehasing for 
Ransom and his family, and under an agreement with him 
to let him have the land back on payment of the price and 
interest thereon. They further allege that Ransom paid to 
Oliver the sum at which he bought at trustee’s sale, and 
lived on the land from the sale in 1849 to his death in 1872, 
and that his widow and heirs at law have ever since lived 
and now live on the same land; that when the deed was 
made by Oliver to plaintiff in 1869, Ransom was living on 
the land, and the deed was executed on voluntary consid- 
eration, or, if on valuable consideration, then with notice 
of Ransom’s equity. 

The plaintiff in his reply denies the purchase by Oliver 
on the alleged agreement to let Ransom redeem the same, 
and also, the alleged return of the money by Ransom in 
his lifetime; but he admits that Ransom lived on the prem- 
ises at the time of the trustee’s sale and thereafter to his 
death, and the possession of defendants since then to the 
present time. The plaintiff further admits the possession 
by Ransom in 1869 when he bought, and avers that he 
bought for value and without notice of any equity existing 
in favor of Ransom. 

Upon the matters of fact controverted in the pleadings, 
issues were submitted to the jury and responded to as fol- 
lows: 

1. Did O. P. H. Tankard purchase the land in dispute at 
the sale in June, 1849, by virtue of an agreement with Ran- 
som Tankard, that said Oliver should purchase it for Ran-_ 
som? Ans. Yes. 

2. Has Oliver been heretofore paid the purchase money 
and charges against the land as alleged in the answer, or 
any part thereof, and if so, how much? Ans. No. 

3. Is plaintiff a bona fide purchaser for value without no- 
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tice of any of the alleged equities set forth in the answer? 
Ans. Yes. 

4, Did Oliver at the trustee’s sale make known to prob- 
aole bidders that he was going to buy for the benefit of his 
brother, Ransom, and his wife and children, and thereby 
suppress competition, and purchase the land at less than its 
value? Ans. Yes. | 

5. Has Ransom Tankard been in actual possession of the 
land from 1849, claiming it as hisown? Ans. No, though 
held by virtue of an alleged trust in O. H. P. Tankard up 
to his death in 1872. 

6. Have defendants been in possession since Ransom’s 
death, claiming title in same way with the knowledge of 
O.H.P. Tankard? Ans. Yes. 

7. Did O. H. P. Tankard purchase for the benefit of Ran- 
som and his family under an agreement with Ransom to 
that effect, and did Ransom remain in possession so long as 
he lived, or was the possession ef Ransom and his family as 
a gratuity on the part of said Oliver? Ans. Yes. 

On the issues as found by the Jury and the admissions in 
the pleadings, the plaintiff moved for judgment, but the 
court held the issues to be so confused and the findings 
contradictory, that no judgment could be pronounced, and 
ordered a reformation of the issues and a new trial to be 
had, and from this judgment the appeal was taken. 


Messrs. Jas. £. Shepherd and Geo. H. Brown, Jr. for plaintiff. 
No counsel for defendants. 


Dittarp, J. The affirmance in this court of the judg- 
ment in the court below was based, as will be seen on refer- 
ence to the opinion in 79 N. C., 54, on two grounds; first, 
that some of the issues were badly constructed, and espe- 
ciacly the 7th one, wherein alternative inquiries were put 
to the jury, so that a single response thereto was without 
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meaning; and secondly, and chiefly, for that the finding of 
a purchase by the plaintiff for value and without notice of 
the equity of Ransom Tankard, in answer to the 3rd issue, 
was a contradiction to the reply of plaintiff, wherein he ad- 
mitted a possession by Ransom, from the t:ustee’s sale in 
1849 to his death in 1872, and a possession by the defend- 
ants, his heirs at law since that time, which in law was. 
notice to him of that equity. 

On a careful examination of the case of appeal, it seems. 
to us that apart from the grounds on which the judgment 
of affirmance was pronounced in this court, there are other 
issues atid responses thereto free from all objection on which 
the court below might have proceeded to judgment on plain- 
tiff’s motion, and which in law authorized a reversal of the 
ruling below and the entry of a judgment in this court. 

The jury find in answer to the Ist and 4th issues in sub- 
stance, that Oliver Tankard, under whom the plaintiff de- 
rives his title, purchased the land in controversy at the sale 
in 1849, under an agreement with Ransom that he would 
buy for his benefit, and that at the sale he made known to. 
bidders that he was buying for his brother and his family, 
and that thereby he purchased the land at iess than its 
value. Upon this finding alone it is undeniable that the 
relation of trustee and cestud que trust was created. And there- 
upon an equity arose to Ransom to have Oliver declared a 
trustee of the legal title, and on re-payment of the purchase 
money to have a conveyance thereof to him; and this his. 
equity on his death descended to defendants who are his 
heirs at law; and they may assert and enforce the same. 
equity now against the plaintiff, the vendee of Oliver, if he 
took with notice, actual or constructive, of the equity in 
favor of their ancestor. Mulholland v. York, 82 N. C., 510, 
and cases therein cited. : 

But the jury find in answer to the 2nd issue, that no part 
of the money paid by Oliver in purchase of the land has 

19 
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been repaid,and this being so, the defendants’ right to have 
the title is not affected thereby, otherwise than by being 
obliged to do equity of repaying the purchase money be- 
fore they could have the relief they ask. 

The right of the defendants te redeem the land on the 
above facts is indisputable against Oliver Tankard, and if 
the plaintiff purchased from him with notice of that equity, 
actual or constructive, then the same right extends to him 
also. So the only question of fact to be found, in order to 
determine the liability of the plaintiff to be adjudged a 
trustee for defendant, and his right in that event to have 
repaid the money at which his vendor purchased the land, 
was the fact, whether he had purchased with or without 
notice of the equitable right of Ransom Tankard. 

As to this fact of notice by plaintiff, the defendants allege 
that he had notice of the equity at the time of his purchase, 
if not actual, at least constructive notice, from the fact of 
Ransom’s possession from the trustee’s sale in 1849, up to 
and at the time of plaintiff’s purchase, and thereafter to 
his death in 1872. And the plaintiff in his reply, although 
denying notice, distinctly admits the possession of Ransom 
at and before and after his purchase as alleged by defend- 
ants. Yetat the trial an issue was put to the jury as to 
notice, and in response thereto the jury found that plaintiff 
purchased without notice of the equity of defendants’ an- 
eestor. This finding of the jury in the decision of this 
court was the difficulty in the way of any judgment on 
plaintiff’s motion on the other facts found and admitted in 
the pleadings. In our opinion the 8rd issue, in view of 
the admitted possession of Ransom at the time of plaintiff’s 
purchase, claiming as the jury find under a trust in O. H. 
‘P. Tankard, was an unnecessary issue, and the response 
thereto was of no legal significance whatever in determin- 
fing the sentence of the law on the other facts found and 
admitted. 
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We take it to be a well settled doctrine in equity and a 
recognized doctrine in our law, that a purchaser with notice 
of a trust or equity existing against his vendor is bound by 
such equities, and that besides actual netice there is a 
constructive notice raised by presumption of the law 
from the actual possession of the equitable claimant. The 
jatter kind of notice is based not on the idea that actual 
occupation is evidence of netice, to be weighed and given 
such weight as a jury may think it entitled to, but upon 
the idea that in ordinary prudence a purchaser before he 
buys ought to ascertain who is in possession, and if any one, 
shen by what right or claim he possesses. Under this rule 
an actual possession is a fact that the purchaser ought to 
know; and the right by which the possessor holds is also a 
fact he might know by inquiry, and therefore the law pre- 
sumes that he does know it. The legal presumption thus 
made of notice is a conclusive one, not open to averment to 
the contrary or rebuttal on issue to the jury. This effect 
of notice presumed frem the actual possession of another is 
settled to be the law of this state in Hdwards v. Thompson, 71 
N. C.,177, and cases therein cited. In that case, Ropman, J., 
says, “that on policy an open, notorious, and exclusive pos- 
session in a person ether than one’s vendor is a fact of 
which a purchaser must inform himself, and he is conclu- 
sively presumed to have done so.” And so likewise it is 
held that he is taxen to know because he might knew by 
inquiry of the equitable title of the party in possession. 
Adams Kq., 158; 5 Johns. Chan. Rep., 39; and cases in 
note to 2 White & Tudor’s Leading Cases, 116. 

Such. being the effect of notice presumed from possession, 
it is clear from the admissions by plaintiff in his reply of a 
continuous possession by Ransom Tankard at the time of 
his purchase, and before and after, and up to his death, that 
plaintiff is conclusively to be taken as notified of his equity, 
now descended to defendants, and no finding of the jury to 
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the contrary on an issue unnecessarily put to them can 
avail to supersede an established rule of law. 

Now putting this finding of the jury of a purchaser with- 
out notice out of the case, as being entitled to no import or 
consideration, then we have a purchase by Oliver, the ven- 
dor of plaintiff, of Ransom’s land for less than its value, 
under a promise to let him have it back on repayment of 
the purchase money, which has never been repaid; and we 
have the further fact of a purchase by the plaintiff with a 
notice of Ransom’s equity presumed from his possession. 
On these facts found on issues and admitted in the plead- 
ings, to which there is no objection on the score of obscurity, 
inconsistency or otherwise, we think 1t was competent to 
the court below on plaintiff’s motion, which was an assent 
to be held as trustee of the title for defendants, to have ad- 
judged such trust and ordeied a conveyance on repayment 
ef the purchase money, or in default of such payment, then 
to have decreed a sale and a payment out of the proceeds, 
and the excess if any to defendants. 

We must declare it to be our opinion that there was error 
in the refusal of the court below to proceed to judgment as 
above indicated, and also in this court in the affirmance of 
that judgment. The judgment pronounced in this court is 
reversed, and a judgment may be entered now in conformity 
to this opinion. 

Iyrror. Reversed. 
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*JOHN B. MORRIS v. WM. H. WILLARD and another. 
Injpunction— Trust Fund—Conflicting Testimony. 


An injunction will be continued until the hearing te retain control of a 
trust fund in dispute, where the plaintiff in the action seeks to have a | 
judgment reformed. and the validity of an assignment determined, 
alleging that the same was procured by fraud which is denied in the 
answer, and where tke testimony bearing upon the question is con- 
fiicting. 

‘Winslow v. Wood, 70 N.C., 430; Lee v. Pearce, 63 N. C., 76; Harris v. 
Carsturphen, 69 N. C., 416; Craycroft v. Morehead, 67 N. C., 422; 
Ponton vy. McAdoo, 71 N. C., 101; McCorkle v. Brem, 76 N. C., 407; 
Peebles v. Conrs, 82 N. C., 383, cited and approved.) 


Motion for injunction heard at Chambers in Greensboro 
in an action pending In ORANGE Superior Court, on the 22d 
ot December, 1879, before Gilmer, J. 

The motion was allowed and defendants appealed. 


Messrs. John Manning and J. M. Moring, for plaintiff. 
Messrs. Merrimon & Fuller, for defendants. 


Sarrga, C.J. The defendant William H. Willard, who 
bad purchased several tracts of land belonging to R. F. Mor- 
ris at a sale under execution, in consideration of the release 
of her claim of dower therein, on April 9th, 1872, entered 
into a covenant with Caroline, his wife,on being discharged 
from liability incurred for either, to reconvey the lands to 
her in fee, except the “Guest lot” which was to be trans- 
ferred to the R. F. Morris & Son Manufacturing Company 
and the proceeds of sale applied In payment of stock taken 
by her in the company. Robert I’. Morris died on Septem- 


* Ruffin, J., having been of counsel did not sit on the hearing of this 
GRSE. 
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ber 3d, 1872, and the said Caroline in October, 1875, both 
intestate, leaving six children and among them John B. 
Morris (the plaintiff) without having had any settlement 
with the said Willard of the trust fand held by him. On 
January 14th, 1876, he assigned for the sum of $550 to the 
defendant S. F. Tomlinson all his right and claim, as one 
of the beirs and distributees of the estate under the said 
covenant and his share and interest in the property therein 
mentioned, alleged by the assignor to be worth about 
$40,000. On March 27th, 1879, suit was brought 1m the 
name of C. B. Green, administrator of said Carohne, and 
her children and heirs at law and the husbands of each of 
the daughters as were married, against the said Willard, 
Tomlinson and the said manufacturing company, for an 
account and settlement of the trust, the plaintiffs stating in 
their complaint that the trustee had been fully released 
from his surety obligations, and that the share of John B. 
Morris had been assigned to the said Tomhnson, who 
with the others entitled claimed thcir respective shares in 
the property. The defendants, Willard and Tomlinson, 
answered, admitting the general averments of the com- 
plainant, and at spring term following, judgment was ren- 
dered declaring the exoneration of the trustee and his lia- 
bility, and directing, after payment to the administrator 
whatever sum, if any, was required in completing the 
administration, the residue of the funds in his bands to be 
delivered, and the undisposed of lands to be conveyed to 
the plaintiffs and the defendant assignee of the share and 
estate of said John B. Morris, pursuant to the terms of the 
said covenant. 

The said John B. Morris now makes application, verified 
November 6th, 1879, on oath, for a reformation of so much 
of the judgment as substitutes the defendant Tomlinson to 
his rights and interests and recognizes the efficacy of the 
assignment; and he alleges that the assignment was pro- 
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cured by the fraud of the trustee and the concealment of 
the true condition of the fund, through the agency of 
Tomlinson acting surety for him ; that the suit was brought 
without his knowledge or consent, nor did he know until 
long after the judgment that the said Tomlinson was a 
party to the proceedings, and he asks that the money now 
in, and about to be paid into, the clerk’s office, claimed by 
him, be retained and he restrained from receiving or dis- 
posing of it, until the validity of the assignment shall be 
determined. 

The defendants, Willard and Tomlinson, explicitly deny 
every imputation of fraud, imposition or concealment, giv- 
ing a minute and detailed explanation of the transactions 
resulting in the sale and assignment, and attributing the 
great advancement in value of the property since to the 
cerowth and prosperity of Durham, but not up to the esti- 
mate put upon it by said Morris. These statements accepted 
as truthful, repel every allegation of fraud and unfairness 
and show that the sale was the voluntary and deliberate 
choice and act of Morris himself without tnfluence from 
either of them. A court of equity never interferes with an 
owner’s disposition of his property when not procured by 
fraud or false representations or other improper artifice, 
however insufficient the consideration may be, if it be his 
voluntary act. Inadequacy of price is only regarded as 
evidence of imposition and undue advantage taken, and 
often raises a presumption almost insurmountable, with 
other circumstances of the fraud. Winslow v. Wood, 70 N. 
©., 480. Every person has the legal right to give or sell at 
any price his property and he cannot be relieved from the 
consequences of his own imprudence and want of judg- 
ment. ) 

But the testimony is essentially conflicting and the com- 
plaint presents the case of a trustee dealing with a cestaé 
que trust, through an intermediate agency, aad for an insig- 
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nificant price obtaining a transfer of part of the trust estate, 
and if this be correct, relief would without hesitation be 
afforded. Lee v. Pearce, 68 N. C., 76; Harris v. Carstarphen, 
69 N. C., 416, and other cases. In case of such repugnancy 
in the testimony and when the fund is in possession of the 
court and there is a reasonable probability that a party is 
entitled to relief, the settled practice is to retain control 
over it until the rightful owner is ascertained. Nor will the 
court upon an interlocutory application pass upon the merits 
of the controversy, but leave them to be determined upon 
the final hearing. Crayeroff v. Morehead, 67 N.C., 422; Pon- 
ton v. McAdoo, 71 N. C., 101; McCorkle v. brem, 76 N. C., 
407; Peebles v. Commissioners of Davie, 82 N. C., 380. 

The allegation that the action was instituted without the 
knowledge or authority of said Morris, and his ignorance of 
the fact that the assignee was a party, meets with no re- 
sponse from either defendant in their respective answers, 
and if so, the judgment ought not to be conclusive against 
his right to have it reopened as far as it affects himself. 
The defendant, Tomlinson, in his answer seems to have been 
under the impression that the said Morris was not a party 
and explains the supposed absence of his name upon the 
ground that his entire interest had been transferred; and 
he refers to and adopts as his own the answer of his co-de- 
fendant, Willard, which relies upon that fact as an estoppel 
resting upon him. 

Upon the consideration of the controversy at this prelim- 
inary stage, we concur in the ruling of the court in re- 
taining the fund and issuing the restraining order, and af- 
firm the judgment. Let this be certified. | 

No error. Affirmed. . 
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SARAH HORTON v. W. W. WHITE and others. 
injunction and Receiver on motion of defendant in Ejectment. 


The right to take under the control of the court a disputed fund liable to 
waste when suffered fo remain in the hands of a defendant, extends 
also to a plaintiff who takes it from the defendantand whose possession 
threatens a similar injury to the latter; Therefore, where the plaintiff 
sues tz forma pauperis to recover land, and during the pendency of the 
action takes possession of a part thereof and resists the re-cceupation 
by defendant, an order for an injunction and receiver to take control 
of the usurped premises and secure the rents and profits upon defend- 
ant’s application was properly granted. 

(Johnson v. Swain, Busb., 8385; Thompson v. Red, 2 Jones, 412, cited 
and approved.) 


Appeal from an order made in an action to recover land 
‘at Spring Term, 1880, of Catpwett Superior Court, before 
Gilmer, J. 
The plaintiff appealed from the interlocutory order of the 
court below. 


Mr. G. N. Folk, for plaintiff. 
Mr, W. H. Malone, for defendants. 


Smitu, C.J. The plaintiff, suing in forma pauperis, com- 
menced her action in September, 1876, for the recovery of 
the land described in her complaint of which she claims to 
be owner, and her allegations of title are denied in the an- 
swer which asserts it to be vested in some of the defendants, 
the others being tenants under them. In March, 1880, the 
plaintiff through her agent, James M. Isbell, entered into 
and took possession of a small unoccupied house on the dis- 
puted land, and resists the re-occupation thereof by the de- 
fendants. The defendants on application to the judge at 
spring term of the court obtained a temporary restraining 


298 | IN THE SUPREME COURT. 


Horton v. WHITE. 


order, and upon notice applied for an Injunction and the 
appointment of a receiver to take control of the usurped 
premises, and secure the rents and profits, until upon the 
final determination of the cause it could be ascertained to 
whom the properiy belongs. Numerous affidavits, conflict- 
ing in their statements of the circumstances attending the 
entry of the agent and in support and denial of the alleged 
interruption of the tenants in the cultivation of a field of 
twelve acres, outside of the said entry, and upon the ques- 
tion of ownership, were submitted on the motion for an In- 
juction against further interference and receiver until the 
hearing of the cause upon its merits, which was allowed, 
and one James Horton was appointed receiver. From this 
interlocutory judgment the plaintiff appeals. 

In a proceeding at law to recover possession of land in an 
action of ejectment, the subsequently acquired possession of 
the disputed land before trial, on a plea in abatement since 
_the last continuance, had the effect of defeating the recovery. 
If the entry was upon a part only of the premises, the ac- 
tion would proceed for the recovery of the residue, but the 
fact to be noticed must be brought to the attention of the 
court by a proper plea. Johnson -v. Swain, Busb., 335; Thomp- 
son v. fved, 2 Jones, 412. The defendant would thus be 
driven to a similar action to regain possession lost during 
the pendency of the preceding suit. The present system, 
combining in a single action all the essential attributes and 
all the ancillary powers belonging to a sult in a court of 
law and in a court of equity, admits of remedies and orders 
found necessary during its pragress for the relief of both 
parties, and the preservation of the property in litigation, 
Thecourt may also enforce obedience to its lawful commands 
by acting upon the person of the suitor. While then the 
novelty of the present application on the part of the de- 
fendants, for which neither have the counsel nor the court 
been able to find a precedent, should induce us to proceed 
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with proper caution and care, our examination and reftlec- 
tion lead us to the conclusion adopted by His Honor that it 
was competent to make the order for the security of the 
property, pending the controversy as toownership, and that 
the power was properly exercised. We should be reluctant 
to disturb his conclusions of fact deduced from the evidence 
(and would do so only in case of palpable error) in an order 
merely interlocutory and temporary and intended only to 
secure the fruits of a final determination to the suceessful 
litigant. The right to take under the control of the court 
a disputed fund hable to waste and irremediable loss when 
suffered to remain in the hands of the defendant, must ex- 
tend in our opinion to the plaintiff who may have taken it 
from the defendant, and whose possession threatens a simi- 
lar injury to the latter. We therefore sustain the ruling of 
the court, ‘his will be certified. 
No error. Affirmed, 


E. F. PRITCHARD and wife v. FANNIE SANDERSON, Ex’rx, 
and others. 


injunction—Court directs sale wnder trust deed, when. 


An injunction to restrain the sate of land eonveyed in a deed to seeure a 
debt will be granted under the eguitable jurisdiction of the court, 
where the parties dealing together have settled their aecounts and a 
note secured by the deed given for the estimated balanee, and where 
fraud is alleged to have been practiced upon the mortgagor or trustor 
in sneh settlenrent. A sale by the trustee of the property conveyed 
will not be permitted until the amount due is ascertained under the 
direction of the court. 

(Kornegay v. Spicer, 76 N.C., 953; Mosby y. Hodge, Ib., 387; Capeharté 
v. Biggs, 77 N. C., 261; Purnell v. Vaughan, Ib., 268; Brinegar v. 


300 IN THE SUPREME COURT. 


PRITCHARD %. SANDERSON. 


Chaffin, 3 Dev., 108; Hays v. Askew, 5 Jones, 63; Wesson vy. Stephens, 
2 Ired. Eq., 587, cited and approved.) 


Motion by defendant to vacate an injunction heard at 
Chambers on the 17th day of September, 1880, before 
Schenck, J. | 

The motion was made in an action pending in Pasquotank 
superior court in which an injunction had been granted on 
the first day of May, 1880. The facts are as follows: Ata 
sale made by George W. Charles, administrator of Daniel 
Richardson, under a license of the proper court therefor on. 
the 6th of July, 1867, the feme plaintiff purchased a tract 
of land belonging to the intestate and known as the “Rich- 
ardsou farm” for $3,627, and the title was retained as a se- 
curity for the payment of said sum. | 

On the 20th of May, 1872, upon a settlement between the 
parties, three notes were executed by the plaintiffs for the 
estimated residue of the purchase money, two in the sum 
of $1,209, each bearing interest from the day of sale, and 
one in the sum of $251.03, bearing interest from May 10th, 
1869; and the land was then conveyed by the said Charles 
to the said feme plaintiff. At the same time the land was 
reconveyed by the plaintiffs to William F. Martin in trust 
to secure the said notes. 

On the 6th of May, 1876, portions of the land having 
been sold to different persons with consent of all interested 
therein, and the proceeds apphed in reduction of the in- 
debtedness, another settlement was made and a new note 
given for $2,054, the estimated balance of purchase money 
remaining unpaid, and the residue of the land reconveyed 
to the same trustee for its security. 

On the ist of January, 1877, the feme plaintiff bought 
also of the testator, Charles, (who died in the latter part of 
the year 1877, leaving a will in which the defendant Fannie 
was appointed executrix) a lot in the town of Elizabeth 
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City, for the sum of $1,050, for which the plaintiffs gave 
their note, and on obtaining title reconveyed the lot and 
their equitable estate in the other land to the said Martin 
to secure the payment thereof. 

The defendant, C. W. Grandy saistivated: as trustee in 
place of the former who had died) in pursuance of diree- 
tions from the defendant Fannie, executrix of said Charles, 
her former husband, and the defendant Thos. L. Sanderson 
whom she bad since married, had advertised and was about 
to sell the said lands conveyed in the last mentioned deeds 
in trust, when the plaintiffs commeneed their action to 
arrest further proceedings for a sale uutil an account could 
be taken and the amount due ascertained, and obtained a 
temporary restraining order before Graves, J., to this effect. 
In their compiaint used as an affidavit they allege that the 
prior settlements were made and the not.s executed upon 
estimates and ealeulations made by the testator alone, which 
they accepted and acted on as correct, in full assurance that 
all proper credits were allowed them, and with entire con- 
fidence in his integrity and aecuracy in the transactions ; 
that they were misled, deceived, and defrauded by him in 
said matters, and instead of being indebted in May, 1876, 
for any of the original purchase money for the farm, they 
had overpaid it, and a considerable excess was due to them 
and should have been applied to the indebtedness ineurred 
in the purchase of the town lot; and they annex as an ex- 
hibit a detailed statement of thelr own indebtedness and 
the successive payments made, in date and amount, from 
which there appears to be due the executrix on the first of 
January, 1880, the sum of $440.58, which they offer to pay 
in. discharge of the incumbrance upon the lands. 

The executrix in her answer, used as a counter-affidavit 
upon the motion to vacate the restraining order, without 
professing to have personal knowledge of the facts alleged 
outside of what is contained in the deeds and notes them- 
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selves, declares her belief in the correctness of the testator’s 
computations, and that all proper credits were allowed the 
plaintiffs in arriving at the result, and that upon a state- 
ment of the account in an accompanying exhibit, there is 
due to the testator the sum of $3,306.73. She also denies, 
upon information and knowledge of her husband’s business 
habits and competency and her confidence in his strict in- 
tegrity, the imputations made of fraud and deceit. 

Thereupen the judge continued the injunction to the 
hearing upon the payment into court in thirty days by 
plaintiffs of the sum admitted to be due the defendants, and 
from this order the defendants appealed. 


No counsel for plaintiffs. 

Mr. C. W. Grandy, for defendants. 

Suita, C. J. It is unnecessary to consider in detail the 
allegations and denials reciprocally made in determining 
the point arising on the appeal. Nor can we receive as evi- 
dence the unsworn answers put in by the other defendants. 
On hearing the motion, His Honor ruled that if the plain- 
tiffs within a limited period paid into the office the sum 
admitted to be due with interest from January Ist, 1880, 
the injunction should be continued to the final hearing, and 
if they failed, it should stand dissolved, and the trustee 
should proceed to sell the lands. From this order the de- 
fendants appeal. 

It is conceded in the argument for the appellants that the 
ruling below is fully sustained by the adjudications in Kor- 
negay v. Spicer, 76 N. C., 95; Mosby v. Hodge, 1b., 387, and 
Capehart v. Biggs, 77 N. C., 261; unless this case is distin- 
guishable in some essential feature from those. The prac: 
tice where there is a controversy as to the sum due under 
the mortgage or deed in trust is thus declared by Pearson, 
C. J., in Mosby v. Hodge: “The exercise of the power (of sale) 
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is only allowed in plain cases when there ig no complication 
and no controversy as to. the amount due upon the mort- 
gage debt, and the power is given merely to avoid the ex- 
pense of foreclosing the mortgage by action; but where 
there is such complication and controversy, the court will 
interfere and require the foreclosure to be made under the 
direction of the court after the controverted matters have 
been adjusted and the balance due is fixed; so that the 
property may be brought to sale when purchasers will be 
assured of a title, and not be deterred by any idea that they 
are buying a lawsuit.” To same effect is Purnell v. Vaughan, 
77 N. C., 268. 

The distinction attempted to be drawn is, that the full’ 
settlement had between the parties in May, 1872, and the 
execution of a new note for the amount then admitted to be 
due, with the recitals in the deed made to secure it, con- 
cludes all inquiry into antecedent matters, and operates as 
an estoppel upon the plaintifis and determines finally what 
was then due; and as the alleged subsequent payments are 
not disputed, the indebtedness is but a matter of arithmeti- 
cal calculation, requiring no reference and no delay. Un- 
doubtedly at law such estoppel will rise, and so the cases 
cited decide. Brinegar v. Chaffin, 3 Dev., 108; Hays v. As- 
kew, 5 Jones, 68. But in equity the rule is otherwise, and 
deceit and fraud superinducing the execution of a deed may 
be inquired into to defeat its operation and relieve the de- 
luded and injured party from its obligation. This is one of 
the most valuable functions of a court of equity, and per- 
haps more often called into exercise than any other. The 
principle is illustrated in Wesson v. Stephens, 2 Ired. Eq., 557, 
and we deem further references needless. 

Besides the reason given by the late chief justice for the 
rule, it may be added that the mortgagor ought to know 
definitely what sum he is required to pay and have an op- 
portunity to redeem without asale, There is in the present 
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case a wide discrepancy in the estimates made by the par- 
ties as to the amount of the secured debt, and this contro- 
versy ought to be decided before a sale is permitted. We 
do not undertake to pass upon its merits, or say that the 
plaintiffs can successfully impeach the settlements relied on 
by the executrix, but merely, that they ought to have an 
opportunity to do so, and meanwhile the sale should besus- 
pended. The ruling of the judge below is quite as‘favora- 
ble to the defendants as they have a right to ask, and in our 
opinion is obnoxious to no just complaint from them. 

We therefore declare there is no error in the interlocutory 
judgement rendered, and this will be certified that the cause 
may proceed in the court below. 

No error. Affirmed. 


ALEXANDER OLDHAM v. FIRST NATIONAL BANK OF WIL- 
MINGTON,. 


Injunction—Receiver of mortgaged premises to secure Rents. 


Where plaintiff mortgagor obtained an injunction to restrain the sale of 
the mortgaged premises until certain counterclaims could be passed 
upon and the sum really due ascertained, the defendant mortgagee is 
entitled to have a receiver appointed to take charge of the property 
and secure the rents and profits where the same arein danger of being 
lost. C. C. P.,§ 215. ae 

(Fuller v. Wadsworth, 2 Ired., 268 ; Hillis y. Hussey, 66 N.C.,501; Reade 
vy. Hamlin, Phil. Eq., 128, cited and approved.) 


Motion by defendants, (the bank and LE. E. Burris, its 
president), for the appointment of a receiver heard at Fall 
Term, 1880, of New Hanover Superior Court, before Gud- 


ger, J 
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The motion was denied and the defendants appealed. 


Messrs. McRae & Strange and Stedman & Latimer, for plain- 
tiff. 
Mr. &. S. Martin, for defendants. 


Smity, ©. J. The defendants were about to sell certain 
iands of the plaintiff conveyed to them by deed of mortgage 
with power of sale in case of default in paying the secured 
debts, and the present action is for an injunction until the 
sum really due upon an adjustment of counter-claims and 
deductions set up in the complaint can be ascertained and! 
determined. A restraining order has been obtained and 
continued until the hearing upon terms which have been 
complied with, and thereupon the defendants ask for the 
appointment of a receiver to take possession of the property 
and accruing rents to meet the requirements of the mort- 
gage debts. From the refusal to grant the motion the ap- 
peal is taken to this court. Upon the hearing of the appli- 
cation, the affidavits of the parties to the action and of 
others were read in its support and against it, which we are 
required to examine and weigh. 

The defendant, Burriss, states that the plaintiff is in 
possession of the mill property as well as his house, appro- 
priating both toe his own use, that the debt secured in the 
mortgage due the bank amounts with interest to $12,392.87, 
while that due himself is $4,571.46; that the plaintiff has 
failed to pay the taxes for several years and in consequence 
the property had been sold to pay them, and that $299.32 
were required to redeem; that by reason of the plaintiff's 
neglect the defendants have been compelled to pay state 
and county taxes for 1879 and 1880, $301.64, city taxes for 
the years 1875, 1876, 1877, 1878 and 1879, $949.06, and the 
city taxes for the year 1880 due and unpaid are $224, which 
defendants expect themselves to meet; that for the plaintiffs. 

20 
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further default, the defendants have had to pay the pre- 
miums for insurance amounting to $275.52; that the prop- 
erty is assessed for taxation at $12,800, and plaintiff has no 
other visible property in the county except personal prop- 
erty assessed at $795; that the most valuable part is a large 
steam flour and grist mill, with the attached machinery, 
exposed to damage from fire, not of ready sale and buta 
precarious security for the debts; that in his opinion the 
lands will not, if sold, bring a sufficient sum to satisfy the 
mortgage and the plaintiff is himself utterly insolvent. 

Several other affidavits were algo introduced in reference 
to the value of the mortgaged property from M. Cronly, a 
weal estate broker and auctioneer for twenty-five years, and 
John K. Brown, a civil engineer and also a real estate bro- 
ker of thirteen year’s experience; from Oscar G. Parsley, 
several times acting as assessor of city property for taxation, 
and Preston Cumming whose occupation is the running of 
a steam grist mill; from A. H. Van Bokkelen and A. J. De 
Rosset, long residents of the city. These all declare their 
familiar knowledge of the value of real estate in Wilming- 
ton, and of the mortgaged lands particularly. And their 
estimates of the value of the lands, sold for cash, range from 
$12,500 to $17,500, with an additional sum of about $3,000, 
if sold on a credit of one, two, three and four years, 

The plaintiff in his affidavit controverts the defendant's 
statements as to the amount of the encumbering debt, 
alleges his redeeming the land and his arrangements for 
discharging the taxes due the city for 1875, 1876 and 1877, 
and was in the act of giving them effect when he learned 
of the unauthorized payment by defendant, Burriss, with- 
out previous notice to him. In relation to the value of the 
property the plaintiff offered the joint affidavit of Samuel 
Butt, E. T. Love, J. G. Bagley, John McKachern, R. B. 
Wood, J. H. Hamby and J. H. Huff,in which they state 
that they had that day examined the property, found it in 
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good condition, and “think its true value en the market to 
be from $33,000 to $36,000. 

The record shows that an injunction bond of $4,000 had 
been required and that three bonds in that aggregate penal 
suin, with justified sureties, had been given before the issue 
of the injunction for the indemnity of the defendants 
against damages resulting therefrom. 

The conveyance of land or personal property by mortgage 
or deed in trust Is an appropriation of it as a security for 
the mortgage debt, and while the mortgagor permitted 
to remain in possession may take and use the rents and 
profits, the mortgagee at least after default may enter 
into or recover possession by action 1n order that these may 
be applied in reduction of his demand, and this he may do 
without notice. Fudler v. Wadsworth, 2 Ired., 263; Allis v. 
Hussey, 66 N. C., 501. This clear legal remedy debars him 
from recourse toa court of equity for its aid unless inci- 
dental to a jurisdiction already assumed in obtaining the 
profits, since it will not interfere when the remedy at law is 
full and adequate. But if the mortgage is due and the 
proceeds of the property are not likely to prove sufficient to 
discharge the incumbrance, and the debtor is insolvent, the 
mortgagee may have a receiver appointed to secure the un- 
collected rents to meet the apprehended deficiency. High 
on Receivers, §§ 640 and 648, arid cases referred to. Reade 
v. Hamlin, Phil. Eq.,128. The matter 1s, however, regulated 
by statute in this state and a receiver may be appointed 
“before judgment on the application of either party when 
he establishes an apparent right to property which is the 
subject of the action, and which is in the possession of an 
adverse party, and the property or its rents and profits are in 
danger of being lost or materially injured orimpaired.” C. 
©. P.,§ 215. For the purpose of the declared trusts, the use 
and profit of the lands, quite as much as the lands, belong 
to the defendants and they have an equal right to have both 
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applied in reduction or extinguishment of the mortgage 
debt. 

While there is great diversity of opinion among the 
witnesses as to the value of the property, and we may not 
understand the basis on which the larger estimates of the 
plaintiff’s witnesses are placed when they speak of its “true 
value on the market,” the evidence clearly discloses these 
facts—the insolvency of the plaintiff and his want of other 
resources to meet any possible deficieney—the large indebt- 
edness accumulated as shown upon the face of the deeds, 
although liable to be greatly reduced by the counter-claims 
and other defences set up—the constant increase from un- 
paid interest, insurance premiums and taxes, which the 
profits from the occupation and use of the premises have 
not hitherto been applied to meet, and the uncertainty of a 
sufficient sum being raised by a forced sale to pay the 
incumbering demands. And these, in our opinion, entitle 
the defendant who is restrained from pursuing his legal 
rights, to the interposition of the court im taking such 
action as will secure the entire fund until the controversy 
is determined and the results of a sale made known. The 
court ought therefore to have granted the defendants’ mo- 
tion. | 

If upon a reference to ascertain the value of the annual 
rental of the conveyed premises and the attending expenses 
of insurance and taxation and the interest accruing on the 
secured debt, the plaintiffs will give bond with adequate 
security to discharge these expenses and pay the residue of 
the rental into the office of the clerk subject to the order of 
the court, His Honor may in his discretion adopt this 
method of securing the rents and profits, and dispense with 
the appointment of a receiver. Unless this is done a re- 
ceiver must be appointed. 

There is errorin the ruling of the court and the aude: 
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ment must be reversed. This will be certified for further 
proceeding in the court below in accordance with this 
opinion. 
Error. Reversed. 


HENRY COWLES v. RICHMOND & DANVILLE RAILKROAD 
COMPANY. 


Negligence—Damages— Master end Servant. 


Z. An action for damages for an injury received by the plaintiff em- 
ployee of a railroad company, will not Jie against the company if it 
resulted frem the negligence of a fellow-servant occupying the same 
level with the plaintiff, where the company used due care in the selec- 
tion of such fellow-servant. But such action will lie, if the injury re- 
sulted from the negligence of a servant whose commands the plaintiff 
was bound fo obey. 


9. A master is bound to furnish his servant with such appliances for his 
work as.are suitable and may be used with safety; and this, by impli- 
eation of the law, is a stipulation in every contract for service ; and if 
the servant is injured by reason of defective appliances placed in his 
hands by the master or his agent, the master is liable in damages, un- 
less he ean clearly show, (1) that he has used due eare in the selection 
and preservation of the same, or{2} that the servant had knowledge of 
the defect and failed to notify the master, or (3) thaf the injury resulted 
from contributory negligence. 

{Honeycutt vy. Angel, 4 Dev. & Bat., 306; Crutchfield’s case, 78 N. C.,, 
300; Johnson vy. I. LK. Co., 81 N. C., 453, cited and approved.) 


Civir, Acrion for damages tried at August Special Term, 
1880, of Rowan Superior Court, before McKoy, J. 
Judgment for plaintiff, appeal by defendant. 


Mr. J. S. Henderson, for plaintiff. 
Mr. J. M. McCorkle, for defendant. 
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Rurrin, J. The plaintiff alleges that he was a brakes- 
man on the defendant’s road, and that he was injured by 
having his foot and ankle crushed while in its service and 
by reason of its negligence. On the trial he testified that 
he was under the immediate direction and order of one 
Garrison, who was the engineer and conductor of the de- 
fendant’s freight train, and on the occasion of the injuries 
received was ordered by him to go upon a certain car and 
apply the brake, so as to prevent a clash between that car 
and another; that he went upon the car, and while execu- 
ting the order given him was injured in the manner com- 
plained of, by a collision of the two cars, which collision 
resulted from the fact that the cars were so constructed that 
their “ bumpers” did not correspond or fit to one another as 
they should have done in order to prevent the cars coming 
in too close contact, which defect was unknown to the plain- 
tiff, and but for which he would not have been injured. 

The defendant’s counsel asked the judge to instruet the 
jury that if they believed that plaintiff was tnjured tn con- 
sequence of the neglhgence and unskillfulness of the engi- 
neer, Garrison, then, he could not recover, which the court. 
declined to do; but told them that the plaintiff did not com- 
plain that his injuries resulted from the negligence and un- 
skillfulness of the engineer; that the point for them to con- 
sider was whether the plaintiff was injured by reason of the 
defendant’s negligence and without default on his part: 
that it was defendant’s duty to. furnish safe cars, supplied 
with the necessary machinery and appliances to render them 
secure, and if the jury believed that 16 had failed in this 
and thereby the plaintiff had been injured, without any 
neglect or want of skill on his part, then, they should find 
the issues submitted in favor of the plaintiff without regard 
to the conduct of the engineer; but if they should believe 
that the defendant had furnished safely constructed and 
appointed cars, or that the plaintiff had contributed by his 
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negligence to his own injury, then they should find for the 
defendant, to which the defendant excepted. 

The only issue submitted to the jury was, “ Did the piain- 
tiff, while in defendant’s employment, receive the injuries 
complained of, by reason of defendant company having 
carelessly and negligently provided and used unsafe and 
defective cars or ‘bumpers, and without the fault of the 
plaintiff”? to which the jury responded in the affirmative. 

The defendant's exception as argued before us, does not 
go to any portion of His Honor’s charge as given, but only 
to his refusal to give that specially asked for; and the pur- 
pose of counsel in making the request 1s admitted to have 
been to bring the case within the rule, so much discussed of 
late by elementary writers, and so often, and in some in- 
stances so variously announced by the courts, which de- 
clares that a servant who has sustained injuries by reason 
of the negligence of a fellow-servant in the same employ- 
ment cannot maintain an action against the master, pro- 
vided the latter has used due care in the selection of such 
fellow-servant. He should have been careful then to see 
that more evidence was put into the ease than is to be found 
there, going to show the respective duties, powers and con- 
duct of the two servants, and especially their relations to 
each other—whether they were strictly fellow-servants occu- 
pying the same level, or whether the engineer was a supe- 
rior whose commands the plaintiff was bound to obey; for 
in making an application of the rule,a knowledge of all 
these matters is absolutely necessary. 

In entering the service of the defendant, the plaintiff 
might be and is presumed to understand and take upon 
himself every risk naturally pertaining to such service; and 
amongst others, that which may proceed from the possible 
carelessness of such fellow-servants as he must know, from 
the very nature of the employment, he may be required to 
associate with in the performance of his duties. But no 
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such presumption is or should be raised, of his willingness 
to assume the risk growing out of the possible negligence of 
one, who while a servant to their common master, stands to 
himself in the light of a superior whose commands and 
directions he is bound to obey; for so to hold, in the case of 
a corporation, like this defendant, which can only operate 
through its agents and employees, would be to absolve it 
from all responsibility to those in its employment. 

If we may infer from the meagre statement of the evi- 
dence given in the case, that the defendant’s engineer stood 
to the plaintiff as one in authority, his case would be with- 
drawn from the operation of the rule; and on the other 
hand if it should be said that the evidence as stated is not suf- 
ficient to establish the superior authority of the engineer, 
we cannot see that the defendant’s condition is at all 1m- 
proved. The verdict of the jury acquits the plaintiff of all 
blame and convicts the defendant of negligence; and the 
burden of showing an error rests upon the defendant who 
takes the appeal. Every presumption must be made in 
favor of a verdict, and as said in the case of Honeycutt v. 
Angel, 4 Dev. & Bat., 306, it is deemed to be right unless the 
record sets out so much of the proceedings at the trial be- 
low as will show affirmatively that there was an error com- 
mitted. If, therefore, any other facts than those set out in 
the record are needed to support the piaintiff’s claim against 
the defendant, we are bound to assume that they were 
proved on the trial. And the same principle applies with 
all its force to the judge’s charge; we must suppose it to 
be correct, until so much is developed in the case as to show 
that it was certainly erroneous. 

But we do not care to place our decision upon any such 
restricted ground as this; for we do not hesitate to say that 
upon the facts as stated in the record and supposing them 
to constitute the whole case, we are of the cpinion that His 
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Honor’s charge was correct and the verdict of the jury a 
rightful one. 

Every person who admits another into his employment, 
whereby he constitutes him his servant, is bound to furnish 
and maintain such instruments as are suitable to his work 
and may be used with safety to the person employed. The 
law, by an implication of its own, makes such a stipulation 
a part of every contract for service, and in proportion as 
the employment is hazardous, so Is the rigid enforcement of 
the master’s duty. Nor is there any injustice to the master 
in this. He can if diligent and prudent procure such im- 
plements as are fit for the servant’s use and by a reasonable 
oversight he can keep them so, while the servant is, most 
generally, without the ability or opportunity to detect or 
remedy their defects. It follows that whenever a servant, 
whose own conduct has been blameless, sustains an injury 
by reason of defects in an implement put into his hands by 
the master or his agents to be used in the prosecution of his 
work, a responsibility must attach to the master. It is true 
he may free himself of this responsibility to his servant by 
showing that he has been at all times diligent and cireum- 
spect as well in the choice of his associates as in the selec- 
tion and preservation of the implements to be used by him. 
Or as in Crutchfield’s case, 78 N. C.,, 800, he may show that 
his servant after having a knowledge of the defects in the 
machinery given him to work. with, continued its use with- 
out giving notice so that they might be remedied. Or again, 
as said by the present chief justice in Johnson v. R. R. Co., 
81 N. C., 453, he may show that notwithstanding the exist- 
ence of the defects in the machinery, no injury would have 
happened but for the negligence of the servant himself. 
But it is not sufficient for him to show, as this defendant 
has undertaken to do, that his servant’s hurt may have pro- 
ceeded from some one of these various excusing causes. He 
must show that it did do so. 
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The duty of a master to his servant and the responsibility 
growing out of it have very recently been discussed by the 
supreme court of the United States in the case of Hough v. 
The Railway Corapany, 100 U. S. Rep., 213, and again by the. 
supreme court of the State of Missouri in the case of Gibson 
v. The Pacific Railway Co., 46 Mo. Rep., 163, and this last 
case has been treated by Thompson in his work on Neghi- 
gence as a leading one on those subjects, and we think that 
our conclusions in this case are in accord with the princi- 
ples enunciated in those cases. 

We therefore hold that there is no error in the judgment 
of the court below and that the same must be affirined. 

No error. Affirmed. 


E. MAUNEY v. T. J. CROWELL. 
Evidence—Contract to convey land—Legistration. 


Where proof is made of the loss of a contract to convey land, a copy 
thereof if shown to be correct is admissible as secondary evidence to 
prove the contents of the original, though no search was niacde to as- 
certain whether the original was registered, Such a contract is valid 
Without registration. 

(Edwards v. Thompson, 71 N. C., 177, cited and approved.) 


Civiz Action tried at August Special Term, 1880, of 
Rowan Superior Court, before McKoy, J. 

The plaintiff sues to recover the value of a portion of a 
stamp mill, used for reducing gold ore, which is withheld 
and appropriated by the defendant. The defence set up is 
a denial of the plaintiff’s right and an assertion of property 
in the defendant. During the trial before the jury several 
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exceptions were taken by the defendant, one only of which 
is it necessary to consider. The defendant proposed to show 
that he, owning certain mining lands whercon the mill was 
afterwards placed, entered into a written contract with the 
firm of Kent & Miller to convey the same to them, if the 
stipulated purchase money was paid within a limited time ; 
and if not, the land should revert to him and the title to all 
the fixtures and improvements put thereon by the vendees 
also vest in him; that the contract had been lost, and he 
offered as secondary evidence a copy bearing the genuine 
signatures of himself and of Miller, one of the partners to 
whom the sale was made. The court held that “ the con- 
tract being between Crowell and parties unconnected with 
the suit, and its loss not being sufficiently accounted for in 
not showing that it was not registered in Stanly county, 
where the mine is situated, and.it being intended to prove 
what the defendant was here in person to prove, the con- 
tents were not allowed to be proved by parol.” To this 
ruling the defendant excepts. The verdict was in favor of 
plaintiff, jadgment, appeal by defendant. 


Messrs. J. M. McCorkle and J. W. Mauney, for plaintiff. 
Mr. W. H. Bailey, for defendant. 


Situ, C. J., after stating the case. If the finding was 
general that no sufficient search had been made for the ab- 
sent original and for this reason the offered copy was refused, 
the fact thus found would be conclusive and the rejection 
would follow as a necessary legal consequence and both be 
beyond the reach of correction. While the record is some- 
what confused and we may fail to put upon it the meaning 
intended, we understand the copy to have been excluded 
solely upon the ground that as the law directs the registra- 
tion of “all contracts to sell or convey lands, tenements or 
hereditaments, or any interest in or concerning them,” 
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(Bat. Rev., ch. 35, § 24,) this is presumed to have been reg- 
istered, and if so registered, a copy duly certified from that 
office ($9) would be legal evidence of a higher grade, and 
hence in the absence of any examination of the register’s 
book, the inferior evidence offered was inadmissible: We 
must then assume there was plenary proof of the loss of the 
original writing and the copy was ruled out because there 
had been no examination and search to ascertain whether 
it had been admitted to registration. This ruling raises 
a question of law, of which this court has appellate jurisdic- 
tion and in our opinion it is erroneous. Contracts of this_ 
kind are valid without registration as is decided in Adwards 
v. Thompson, 71 N.C.,177. The copy from the registry is 
but a copy, differing from another only in the effect given 
to the certificate of the register, while in other cases the cor- 
rectness of the copy must be shown by sworn testimony and 
then only when the original is lost or destroyed. When its: 
absence is satisfactorily accounted for, we see no sufficient 
reason why either method of proof may not be resarted to, 
and why one should be allowed to exclude the other. The 
evidence may be considered in another aspect, not presented 
in the form of the exception. ‘The paper writing was also 
itself an original and may have the effect of vesting a moiety 
of the mill in the vendor, and, ifso, his right of possession — 
would defeat the action. Butit was offered only as a sec- 
ondary evidence, and we cannot consider it in any other 
light. There must be a new trial. 
Error. | Venire de novo. 
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Evidence—Fraud—Matertal Matter. 


1. Though the general rule in an action upon a note forbids the introduc- 
tion of evidence of another and distinct transaction, yet where the 
two contracts are entered into about the same time to effect a common 
object, the terms and conditions of the one may be admitted as evi- 
dence to be considered by the jury in passing upon those of the other, 


2. Proof of fraud must come from the party alleging it, and to avoid a 
contract the fraudulent representation must be of material matter re- 
sulting in damage. And if the fraud be such that had it not been 
practiced the contract would not have been made, then itis material ; 
but if it be shown that the contract would have been made without 
fraud practiced, then it is not material. 


(Brink v. Black, 77 N. ©., 59; Homesly v. Hogue, 2 Jones, 391; McLane 
y. Manning, Winst. Eq., 60, cited and approved.) 


Crvit AcTIon commenced before a justice of the peace 
and tried on appeal at Fall Term, 1880, of ALLEGHANY Su- 
perior Court, before McKoy, J. 

The defence to the note sued on, the making of which is 
admitted, is, that its execution was obtained by false and 
fraudulent representations of the plaintiff’s agent in regard 
to the consideration on which if 1s founded. The defendant. 
says that at thesale of the estate of G. W. Hanks, (adjudged 
a bankrupt in the district court of the United States in 
Virginia,) by his assignee, one Jerry Gilmer, the plaintiff’s 
said agent, represented ‘to him that the plaintiff had re- 
covered a judgment against the bankrupt in the superior 
court of Surry for upwards of two hundred dollars which 
was a lien upon his land and had also proved the debt in 
the bankrupt court, and upon this representation contracted 
to sell and assign said judgment to the defendant for one 
hundred and seventy-five dollars, and induced him to exe-. 
cute the note, the subject of the action. That before the 
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note became due he went to the county seat of Surry and 
there ascertained there was no such judgment against the 
bankrupt to be assigned, but a note only against him. 

The following issues were submitted to the Jury, to both 
of which they respond in the negative: 

1. Was the execution of the paper writing declared on 
obtained by fraud or fraudulent representations on the part 
of the plaintiff or of his agent? 

2. Was there an entire failure of consideration ? 

Judgment for plaintiff, appeal by defendant. 


Messrs. Merrimon & Fuller, for plaintiff. 
No counsel for defendant. 


Surra, C. J. Two exceptions only of the appellant are: 
noted on the record, and require consideration; and these 
are, (1) to the admission of evidence, and (2) to the charge 
of the court. 

The testimony of the defendant and of the said G. W. 
Hanks who was present when the contract was made, con- 
curred in supporting the allegations in the answer, which | 
were controverted by the plaintiff and in direct conflict 
with the testimony of his agent and wilness. On the cross- 
examination of the last named witness for the defendant, he 
was asked if the defendant did not on the same day pur- 
chase another note of his from one Felts, which was wholly 
unsecured? The question after objection was allowed and 
the witness answered that the defendant did. The evidence 
is offered to disprove the allegation that the defendant de- 
sired or sought any security in purchasing claims against 
the bankrupt at the time, and that any such false represen- 
tations as are alleged in superinducing the contract were 
necessary or in fact made, and to corroborate the plaintiff’s 
denial. 

The only objection which can be made to the testimony 
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is its irrelevancy and tendency to mislead. We think it is 
not obnoxious to this objection and was proper to be con- 
sidered by the jury in ascertaining the trath of the trans- 
action and the credit to be given to the conflicting testi- 
mony. To prove fraud in the execution of a mortgage it 
was held competent to show that the mortgagor made a 
mortgage the previous year of property of the same kind, 
and thereafter remained in possession dealing with it and 
treating it as hisown. “ These facts and circumstances in 
connection with the kiln of brick, in 1872,” remarks the 
late Chief Justice, “ constituted not only some evidence, but 
very strong evidence of an intention that.the kilneof 1878, 
was to go in the same way as the kiln of 1872.” - Brink v. 
Black, 77 N. C., 59. See also 3 Wait. Act. & Def., 447. 

The defendant is engaged in buying up claims against 
the bankrupt and at the sale purchases for one hundred 
and fifty dollars his land worth twelve bundred dollars, and 
the two contracts to effect a common object are entered into 
about the same time. Such an association seems to furnish 
some presumption that the same terms and conditions would 
enter into each, and thus except the case from the operation 
of the general rule which forbids evidence of another and 
distinct transaction to be introduced. Homealy v. Hogue, 2 
Jones, 391; 1 Greenl. Ev., § 50. 

2. The court charged the jury, that a docketed judgment 
in Surry could create no lien on land in Virginia; that a 
fraudulent representation to avoid a contract must be of 
material matter resulting in damage, and that the proof of 
fraud must come from the party alleging it, and none had 
been offered to show the debt had not been proved in bank- 
ruptcy. 

The exception is not pointed to any particular part of 
the instruction, as according to the practice it should, and 
is general in itsreference. But we see no error in the charge | 
and it is fully supported by the authorities. 


320 IN THE SUPREME COURT. 


th Neto 


JONES 0, HENRY. 

The execution of the note being admitted, the evidence to 
impeach the validity must be produced by the defendant. 
MeLane v. Manning, Winst. Eq., 60. “ All the authorities 
are Uniform,” says a late author, “in holding that in order 
to sustain an allegation of fraud by false representation, the 
representation must be of some matter or thing material to 
the contract or transaction sought to be avoided because of 
it.” 8 Wait’s Act. and Def, 439. The rule deducible from 
the adjudicated cases, he thus announces: “Ifthe fraud 
be such that had it not been practiced, the contract would 
not have been made, or the transaction completed, then it 
is materitl; butifit be shown or made probable that the 
same thing would have been done in the same way, if the 
fraud had not been practiced, it cannot be deemed material.” 
Tb., 440. 

The exceptions are untenable and the judgment must be 
affirmed, and it is so ordered. 

No error. Affirmed. 


JESSE JONES v. R. M. HENRY and another. 
Evidence— Witness. 


i. In asuit on a bond it is competent to show by a memorandum on the 
docket of the court that the defendant admitted its execution, even 
though there be a subscribing witness. 

2. And where there is no proof to sustain an allegation in defendant’s 
answer that 2 certain lunatic owned the bond, evideucs of the declara- 
tious of such lunatic in regard thereto was properly execlnded. 

3, Under the act of 1879, ch. 183, a party to an action on a bond executed 
prior to the first of August, 1868, is an incompetent witness to maintain 
or defend the suit. 

(dustin vy. Rodman, 1 Hawks, 71; Smith v. Haynes, 82. N, C., 448; Za- 
bor ve Ward, 83 N.C., 291, cited and approved.) 
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Crvit Action tried at Fall Term, 1880, of Jackson Supe- 
rior Court, before Gilmer, J. 

The action was brought to recover from the defendants, 
R. M. Henry and Marcus Erwin, as obligors, the amount of 
a single bill alleged to be executed by them to the plaintiff 
for the sum of four hundred and forty dollars, due twelve 
months after date, with interest from date, and dated March 
18th, 1857. Its execution was witnessed by Z. B. Vance. 
There are two credits endorsed on the bond of one hundred 
dollars each, on the 18th day of March, 1867. 

The defendants denied the execution of the bond, insisted. 
that it had been paid to one Thomas, who owned the same,. 
at the time the payments were made, and set up asa further 
defence a counterclaim for more than the amount of 
the bond due them for professional services rendered 
the said Thomas, while the bond was his property. There. 
was a replication to the several answers of the defendants. 

The issues raised by the pleadings were submitted to a 
jury, and on the trial the plaintiff offered in evidence the: 
folowing memorandum made by the clerk at spring term,, 
1878: “Jesse Jones v. R. M. Henry and Mareus Erwin, con- 
tinued; and the defendants admit the execution of the bond. 
sued upon. Leave granted the defendants to amend their: 
answer as of the present term.” This evidence was except-. 
ed to by the defendants on the ground that they had no. 
knowledge of such a memorandum as they denied the exe- 
cution of the note, and on the further ground that it was a 
memorandum not signed by the defendants-or their attor- 
neys, nor by the judge presiding, and not legal’ proof of the. 
note, and therefore incompetent evidence. His Honor over- 
ruled the objection, and after reading the memorandum. 
and note the plaintiff closed his case. 

The defendants then offered to prove by the testimony of. 
R. M. Henry, one of the defendants, that the note was at 
one time the property of Wm. H. Thomas, and while his. 

21 
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property or in his possession, he actually paid it, and offer- 
ed further to prove by said Henry that the plaintiff was not 
the owner of the note when this action was brought. The 
defendants fnrther offered to prove by J. W. Terrell, a dis- 
interested witness, the declarations of W. H. Thomas that 
the note was paid, Thomas being in the Insane Asylum. 
The plaintiff objected. The objection was sustained and 
the defendants excepted. | 

The jury found all the issues im favor of the plaintiff and 
there was judgment for the plaintiff, and the defendants ap- 
pealed. 


No counsel for plaintiff. 
Messrs. C. A. Moore, T. F. Davidson, Battle & Mordecai and 
¥F. A. Sandley, for defendants. 


Asur, J. The exception of defendants to the admission 
of the memorandum as evidence of the execution of the 
‘bond was not well taken. As no objection was made in the 
court below that the memorandum was not upon the docket, 
we must presume that it was there entered, and being en- 
tered, it must be regarded as having been entered with the 
consent of the parties or their counsel, under the sanction of 
the court. This presumption is supported by the fact that 
the memorandum of the admission of the execution of the 
bond is entered in connection with, and inserted between 
two orders of the court, which must certainly have consti- 
tuted a part of the record of the case, namely, the order of 
continuance and the leave to defendants to amend their 
answer. These were entries such as are commonly made in 
a cause and are according to the practice of the court; and 
it is not necessary that they should be signed by the pre- 
siding judge. Entries like this memorandum upon the 
records of a court are not unusual where defendants sued 
for a large debt, to get time, are desirous for a continuance 
and willing to take one upon terms; or, when apprehensive 
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of an adverse decision to avoid the expense of the attend- 
ance of a witness residing at a distance, admit upon the © 
record the execution of the instrument sued on. Itwasa 
private memorandum of the clerk; he had the power and 
it was his duty to strike it from the docket, or if it was a 
part of the record unauthorized er entered irregularly upon 
the docket, it was incumbent upon the defendants to move 
to have it expunged therefrom; but so long as it remains 
upon the docket it must be deemed as having the force and 
effect ef a record, and conclusive. If it was a mere private 
memorandum or an unauthorized entry, that fact on a mo- 
tion to strike it out could have been proved by the affidavits 
of the clerk and the parties. Austin v. kodman, 1 Hawks, 
71. The very fact that no such motion was made is strongly 
corroborative of the presumption that the entry was regu- 
larly made with the consent of the parties or their attorneys. 

But the defendants insist that even if the memorandum 
is all right, it is incompetent for the purpose for which it 
was offered; for the execution of a bond can only be proved 
by the subscribing witness when there is one, and that the 
admission or confession of the obligor is not sufficient. As 
a general rule this proposition is no doubt correct, but there 
are exceptions. The first relaxation of the rule we have 
found in this country is in the case of Hall v. Phelps, 2 Johnson 
Rep. 451, which was an action on a promissory note. And 
Justice SPENCER In that case says, “the confession of a 
party that he gave a note or any instrument precisely iden- 
tified is as high proof as that derived from a subscribing 
witness. The notion that those who attest an instrument 
are agreed upon to be the only witnesses te prove it, is not 
conformable to the truth of transactions of this kind, and 
to speak with all possible delicacy is an absurdity ;” and in 
the case of Henry v. Bishop, 2 Wendell, 375, Chief Justice 
SAVAGE, while adhering to the general rule said, it always ap- 
peared to him as an absurdity; and in Fow vy, Reel, 3 Johns. 
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476, which was an action upon a bond, Chief Justice KENT, 
speaking for the court said he eoncurred in the decision of 
Hall v. Phelps, from a sense of the great inconvenience of 
the English rule when applied to commercial paper, but 
that the court was concluded by the ancient and uniform 
rile, where the defendant has not acknowledged his deed 
before a competent public officer, or has not expressly agreed 
toadmit if in evidence upon the trial. This is a distinct 
recognition of the exception when the execution is admitted 
for the purpose of the trial; In Abbott v. Plumbe, Doug. 
216, where it was proved that the obligor acknowledged 
that he owed the debt and it was objected that the subscrib- 
ing witness ought to have been called, Lonp MANSFIELD 
considered the objeetion as captious, and that it was a mere 
technical rule which required the subscribing witness to be 
produced. And in the case of Smaitle y. Williams, 1 Salk. 
280, the court of King’s Bench held, that the acknowledg- 
ment of a deed by the party in a court of record was good 
evidence of the execution of the deed, and such an acknowl- 
edgment estopped the party from relying upon the plea of 
non est factum. Upon these authorities we are of the opinion 
the admission of the memorandum as evidence was not er- 
roneous. | 

The exception to the ruling of His Honor in excluding 
the testimony of the witness, Terrell, as to the declarations 
of W. H. Thomas cannot be sustained. For while t is 
admitted te be law, that the declarations of a deceased per- 
son or a lunatic, not a party to the action, are admissible, 
where they have been made against his interest, as between 
third parties, the principle is not applicable to the facts of 
this ease: Here, there was no proof that Thomas had ever 
‘been the owner of the note and his declarations as to the 
payment of it, therefore, when made, could not have been 
against his interest. Itis true it was alleged in the answers 
that Thomas had onee owned the note,or had possession of 
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it for the purpose of collection, but there was no proof te 
sustain that averment. An offer was made to prove that 
fact as well as the payment of the bond and the counter- 
claim set up in the answer by the defendant, R. M. Henry, 
but upon objection his testimony was ruled eut by the court, 
and this ruling forms the ground for another exception 
taken by the defendants. The bond sued on having been 
executed prior to the first of August, 1868, the defendant, 
R. M. Henry, was an incompetent witness to prove those 
facts. The act of 1879, chapter 183, declares that no person 
who is a party to a suit now existing, or which may here- 
after be commenced in any court in North Carolina, that is 
founded on any bond under seal for the payment of money, 
executed previous to the first day of August, 1868, shall be 
a competent witness. He is made incompetent for any pur- 
pose on the trial of the action upon such a bond. The case 
of Smith v. Haynes, 82 N. C., 448, relied upon by the defend- 
ants, in support of the exception, does not sustain the posi- 
tion. That was not an action brought upon a bond, but a 
suit by a surety to recever money paid by him to the use of 
the principal obligor of the bond. Such a case does not 
come within the purview of the statute. As was said in 
that case, we have no doubt the leading purpose of the 
legislature in passing the act of 1879 was to prevent the 
presumption of payment arising after the lapse of ten years 
upon such bonds and judgments from being rebutted by 
the testimony of the parties to the action, but the act is 
broad and explicit in its terms, and must be construed to 
make a party to an action on such a bond incompetent as a 
a witness on a trial to maintain or defend theaction. Tabor 
v. Ward, 83 N. C., 291. | 

There is no error. The judgment of the court below 
must be affirmed. 

No error. Affirmed. 
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L. BH. YEARGIN vy. BR. A. WOOD, Coroner. 
Sheriff, amercement of—Notice of Rule. 


1. In a proeeeding to enforce the statutory penalty against a sheriff for 
failure to make due return of process, it is not error to set aside a 
judgement absolute where it appeared that he had no notice of the rule 
upon him to stiow cause. 


% Where in such ease the summons sent by maif did not reaeh such offf- 
cer untilsix days before the sitting of the court to which it was return- 
able, and he served it in two days thereafter; Melé he is not liable to. 
amercement, | 


(Frost v. Rowland, 5 Ired,, 385; State y. Latham, 6 Jones, 233; Waugh 
v. Brittain, 4 Jones, 470; Cockerham v. Baker, 7 Jones 288, cited and 
approved.) | 


Morrow to vacate a judgment heard at Fal Term, 1880, 
of Waxe Superior Court, before Graves, J. 
The motion was allowed and the plaintiff appealed. 


Mr. Walter Clork, for plaintiff. 
Messrs. Gilliam & Getling, for defendant. 


Suirn, C. J. The plaintiff sued out of the office of the 
elerk of the superior court of Wake, in an action instituted 
by himself against Susan Siler and others, one of whom 
was the sheriff of Macon, a summons returnable to fall 
term, 1879, and directed to the coroner of said county, and 
eaused the same on July 8th, 1879, to oe deposited in the 
post-office at Raleigh, in an envelope addressed to said 
coroner at the county seat thereof. The process was returned 
with an endorsement of service made on August 7th, four 
days before the beginning of the term of Wake superior 
court, and on proof of the deposit in the post-office, judg- 
ment nist for the penalty was then on plaintiff’s motion 
entered up against the defendant and notice thereof ardered 
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to issue to him. Atspring term following on like proof of 
the issuing and forwarding of a copy of the rule by mail 
in time to have reached its destination, and the defendant 
failing to appear, the said judgment was made final. At 
August term, 1880, upon notice, motion was made on behalf 
of the defendant to vacate the Judgment, supported by his 
aiidavit, and the court finds the following fects: The 
defendant, a mill wright, was absent at work in South Caro- 
tina, during the months of July and August, and the sum- 
mons for neglect to serve which he was amerced was for- 
warded and received by him on the 5th day of the latter 
month,and underhisdeputation was executed two days there- 
after. Owing to his prolonged absence at his work, he re- 
ceived no copy of the rule, and no notice or information 
thereof from any source until the execution against him was 
in the sheriff’s hands. The court thereupon set aside the 
final judgment and refused to make the rule absolute, and 
the plaintiff appealed. 

The record does not disclose any final disposition of the 
cause by an order of dismissal, and strictly the only point 
presented is the action of the court in vacating the absolute 
judgement, and this raises two questions: 

1. Was the transmission of the copy of the rule by mail 
a sufficient service? 

2. Upon the facts 1s the defendant liable to amercement ? 

While we do not undertake to say that any thing short 
of an actual personal service or service by publication will 
authorize a final judgment upon the presumption that the 
copy was received, it-was clearly competent for the court, 
and its duty to relieve the defendant upon satisfactory evi- 
dence that the notice never did reach hitn, nor did he have 
information from any source of the pending proceeding to 
enforce the statutory penalty. It was not error therefore to 
set aside the judgment when no opportunity had been af.- 
forded for making a defence. 
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2. Has the defendant rendered himself Hable to the 
amercement ? 

The act of 1777 declares that “every sheriff by himself 
or his lawful deputies ” (and it equally applies to coroners 
under subsequent legislation) “shall execute all writs and 
other process to him legaliy issued and directed,” &c., and 
make due return thereof under the penalty of forfeiting 
one hundred dollars (originally fifty pounds) for each neg- 
lect, when such process shall be delivered to him twenty days 
before the sitting of the court to which the same is return- 
able, to be paid to the party aggrieved, by order of the court 
upon motion and proof of such delivery, unless such sheriff 
can show sufficient canse to the court at the next succeeding 
term after the order. Bat. Rev., ch.106,§ 15. The statute 
became more highly penal by an amendment in 1821, since 
repealed, which subjected the offending officer to indictment 
also. “It was known,” says Chief Justice RUFFIN, 1n refer- 
ence to the purposes of this legislation, “that debtors often 
prevailed on sheriffs to omit doing execution by paying 
down to them the trifling fine. To prevent such scandal to 
the law and such injury to the suitor, the legislature en- 
larged the amercement to the party aggrieved to $100. But 
as even that might in some cases be advanced by the 
debtor, and it was intended to enforce effectually the execu- 
tion of process in all cases, if was added in that act that 
said sheriff shall for every such neglect be further subject 
to indictment.” Frost v. Zzowland, 5 Ired., 3885. To bring a 
delinquent officer within the provisions of the statute and 
subject him to its pains, the process must have been deliv- 
ered to him twenty days b.fore it is to be returned and 
there must be “ proof of such delivery.” The proof is suffi- 
cient for an amercement nisi, under former rulings where it 
is shown that the process in an envelope properly directed 
and with postage pre-paid has been deposited in the post 
office in time to enable it to reach its destination in the due 
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course of the mail twenty days before the session of the 
court to which it is returnable. State v. Latham, 6 Jones, 
233. And the officer is allowed to rebut the presumption 
of its having been received and to discharge himself, as 
upon a motion fora rule against him, in the language of 
the late chief justice, “ by making an affidavit that the writ 
did not come to his hands.” In like manner the officer may 
use the mail for the transmission and return of the precept 
in his hands to the office whence it issued without incurring 
the penalty, a proposition intimated in Waugh v. Brittain, 
4 Jones, 770, and declared in Cockerham vy. Baker, 7 Jones, 
288. 

To what extent these rulings are modified by the code of 
civil procedure, sections 350, 351 an? 352, which prescribe 
the mode of serving notice, it is not necessary for us now to 
determine. They do not make the case more favorable to 
the appellant. 

The delivery of the process to the officer and his failure 
to execute its commands and make due return, are essential 
ingredients in the criminal dereliction of duty followed by 
the penal consequences thus summarily enforced. 

Whatever liabilities the defendant may have incurred 
(and we do not say he has incurred any to the plaintiff) by 
his protracted absence from his county and consequent ina- 
bility to discharge the duties of his office when called on, to 
the public, he bas not incurred that now sought to be en- 
forced. The fact being established that the summons never 
came into the defendant’s hands until six days before the 
session of the court to which it was returnable, and that 
in two days thereafter it was served, we are of opinion that 
he cannot be amerced ; and the ruling of His Honor must 
be sustained and the proceeding dismissed. | 

No error. Affirmed. 
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ANN GIFFORD v. M. E. ALEXANDER, Sheriff. — 
Sheriff—Sale under several executions—Purchaser. 


Where a sheriff has five executions in his hands against the same defend- 
ant and sells his lands under four of them but was res!rained by in- 
junction from selling under the other also, ¢ was held that the latter 
could not be called in to aid the title of the purchaser, nor the sheriff 
be required to recite it in his deed. 

(Seawell y. Bank, 3 Dev., 279; Huggins v. Ketchum, 4 Dev. & Bat., 414, 
cited and approved.) 


RuLe upon a sheriff to show cause, &c., heard at Fall 
Term, 1880, of MEcKLENBURG Superior Court, before Sey- 
qour, J, 

In this case the plaintiff moved for and obtained a rule 
upon the defendant, who, as sheriff of Mecklenburg county, 
had sold certain lands under execution against one Sten- 
house, to show cause why he should not execute her a deed 
with correct recitals as to the executions in his hands at the 
time of the sale, and under which, it is alleged, he actually 
sold. In support of her motion, the plaintiff set forth in 
an affidavit that the defendant, having in his hands several 
executions against the said Stenhouse, returnable to spring 
term, 1877, to wit, one under a judgment recovered by M. 
L. Davis, at fall term, 1871, and then docketed, two under 
justices’ judgments in favor of Alfred Harshaw, docketed 
on the 29th day of February, 1876, and two under justices’ 
judgments in favor of H. G. Springs, docketed on the 29th 
day of March, 1876, endorsed on those in favor of Harshaw 
and Springs as follows: “ Levied this execution on the prop- 
erty of J. E. Stenhouse, adjoining the property of R. G. 
Spraggins, April 2nd, 1877, (signed) M. E. Alexander, sher- 
iff”’ but made no endorsement on the Davis execution. 
That on the 5th of March, 1877, the said sheriff advertised 
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the said land for sale in the following words: “TI will sell 
for cash, at the eourt house door in the city of Charlotte, on 
Monday, the 2nd day of April, 1877, to satisfy executions in 
my hands for debt, and state and county taxes, the following 
deseribed city property and land,” (giving a description of 
the Stenhouse land amongst others.) That the Stenhouse 
Jand was sold under the said executions and in pursuance 
of said advertisement, when the plaintiff became purchaser 
at the price of five hundred dollars. She was ready and 
willing to eomply with her bid by paying the purchase 
money and has offered to doso. That the defendant has 
refused to make her a deed for the land as having been soid 
under the Davis execution, but offered to give a deed under 
the Harshaw and Springs executions, which she is unwil- 
ling to take. That subsequent to the docketing of the Davis. 
judgment, but prior to the Harshaw and Springs judgments, 
said Stenhouse executed a mortgage on said land, on which 
there is a balance due going to one Davidson. That after 
all the Judgments were docketed, said Stenhouse gave an- 
other mortgage to said Davidson to secure a debt of some 
five thousand dollars. Thereupon she prays that the de- 
fendant in the motion may be required, as such sheriff, to 
execute to her a ceed, reciting a sale under all the execu- 
tions in his hands at the time of the sale, including the 
Davis one. In his answer to the rule, the defendant admits 
that the Harshaw ané Springs executions were in his bands 
as set forth in the plaintiff’s affidavit; and that he levied 
them upon the lana of said Steuhouse, which, after ad- 
vertisement, he sold, when the plaintiff became the pur- 
chaser; but he denies that he either levied, advertised ander, 
or sold under the Davis execution. On the contrary he 
avers that after such execution came to his hands, and be- 
fore any levy, advertisement or sale was made under any, 
he ws restrained by injunction from proceeding under the 
Davis execution, and therefore he did not consider it as iu 
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his hands, or act under it. There were many other allega- 
tions (pro and con) made by the parties as to the estate which 
the said Stenheuse had in the land, and questions raised as 
to its liability to sale under execution and his right to home- 
stead therein, and His Honor below made several findings 
in regard to these matters. But as they are not material to 
the only point considered by the court, they are omitted 
from this statement. As to thesale by the sheriff, His Honor 
found as a fact in the case that he did not advertise and 
sell the land described under the Davis execution, but that 
he returned said execution to court with the endorsement of 
his action under it as follows: “No sale by reason of in- 
junction,” and that he sold only under the Harshaw and 
Springs executions. And thereupon His Honor refused the 
plaintiff’s motion to compel the defendant as sheriff to exe- 
cute a deed, as, asked for, to which the plaintiff excepted 
and appealed, 


Messrs. P. D. Walker and Shipp & Bailey, for plaintiff. 
— Messrs. Bynum & Grier, Jones & Johnston, Walter Clark, and 
Hinsdale & Devereux, for defendant. 


Rurrin, J. The plaintiff in the motion is precluded, by 
His Honor’s finding of fact, from.asserting further, that the 
defendant sheriff sold the Stenhouse land under the Davis 
execution. This being so, she can derive no support for her 
claim to the land, from that execution, as was decided in 
Seawell v. Bank, 3 Dev., 279. There, it- was held that if a 
sheriff has several writs against the same defendant and 
fails to sell under one of them, that one cannot be called in 
to aid the title of a purchaser, who buys at a sale under the 
others. The circumstances of that case were very much 
stronger in favor of such a right in the purchaser, than 
those existing in the plaintiff’s case, for there some portion 
of the money, raised by the sale, was applied to the omitted 
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execution. The principle which says that a sheriff, who 
sells under several writs, one of which is rightful and the 
others indifferent, can confer upon the purchaser a valid 
title, has no application to the plaintitf’s claim; for that 
presupposes what does not exist in her case, a sale under 
all. Until the contrary is shown, a sheriff, whe sells, 1s pre- 
sumed to aet under every power conferred upon him and 
existing at the time, as was sald in Huggins v. Ketehum, 4 
Dev. & Bat., 414; and in such case a mis-recital or a non- 
recital of his powers will not be permitted to prejudice the 
title of the purchaser. But this presumption of asale under 
all may be shown to be untrue, and unfortunately for the 
plaintiff, His Honor finds it to be untrue in her case. If 
the defendant sheriff did not, in fact, act under the power 
given him by the Davis execution, he should not be per- 
mittcd, and much less required, to reeite that in his deed 
as one under which he preceeded; for apart from the ques- 
tion of untruthfulness involved, it might seriously compli- 
cate the rights of the plaintiff in that judgment. 

We hold therefore that His Honor did right in denying 
the plaintiff’s motion, and the order of the court below is 
affirmed. 

No error. Affirmed. 


sJOHN C. GAY v. ROBERT 8S. NASH. 


Agricultural Lien, proceeding to enforce. 


Tn a proceeding to enforee an agricultura) lien ander Bat. Rev, ch. 65, 
§ 20, the crop was sold by the sheriff and on trial before a jury the de- 


a 


* Ashe, J., having been of counsel, did not git on the hearing of this 
CASE « 
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fendant admitted the execution of the lien but dented that anything 
was due for advances thereunder} there was a general verdict for the 
plaintiff and the court refused sudenieat because the jury failed to 
assess the damages; Hetd ervor; the verdict established the ‘lien debt” 
in execss of the proceeds of sale, entitling the plaintiff to Judgment. 

(Jenkins y. Ore Co., 65 N. C., 563; Bryan v. Heck, 67 N.C, 322; Moore 
y. Hdmiston, 70 N. C., 47], cited and approved.) 


PrecEepine to enforce an agricultural lien, removed from 
Richmoud county.and tried at Fall Term, 1880, of Stranty 
Superior Court, before Seymour, J. 

There was a verdict for plaintiff, and from the refusal of 
the judge to give judgment thereon for the reason set out 
in the opinion of this court, the plaintiff appealed. 


Messrs. A. Burwell and Platt D. Walker, for plaintiff. 
Mr. Jas. A. Lockhart, for defendant. 


SuitH, C.J. The plaintiff made affidavit in proper form 
as required by Battle’s Revisal, ch. 65, § 20, and sued out of 
the clerk’s office a warrant directed to the sheriff, by virtue 
of which he seized and sold certain crops of the defendant 
raised in the year 1876 for $389.79 to satisfy a debt in the 
sum of $546.95, alleged to be due the plaintiff, and a hen 
thereon for advances made in their cultivation. The defend- 
ant in his answer admits his giving the lien but denies that 
there is anything due the plaintiff for the advances author- 
ized ‘therein, or that he had any intent to remove and place 
the property beyond the plaintiff’s reach. The case was 
before us on a former appeal on the question of the validity 
of the contract for want of registration within the time 
prescribed in the act. (See 78 N.C., 100.) It has been tried 
before a jury whose verdict, though not in the form of a 
response to distinct issues, was rendered generally for the 
plaintiff, that is, as the record must be understood, the find- 
ings upon the controverted facts are in favor of the plaintiff. 
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The court refused to give judgment for the plaintiff on the 
ground that “the jury had failed to assess the plaintiff’s 
damages,” set aside the verdict and ordered a new trial, from 
which ruling the plaintiff appeals. 

We think the plaintiff was entitled to the judgment de- 
manded for the proceeds of the sale of the crops in the 
hands of the sheriff to be applied to the costs Incurred in the 
proceeding and to his debt. The entire dispute was as to 
the amount and lien of the plaintiff’s debt and its sufh- 
ciency to absorb the value of the crop by which it was se- 
cured. This is the entire scope and object of the summary 
proceeding, and it ends with the disposal of the crop. Itis 
unlike an ordinary action where the plaintiff! recovers his 
whole demand and has partial satisfaction only out of the 
encumbered property, but is a direct method provided by 
law for the enforcement of a lien upon specific property 
which the advances constituting the debt have contributed 
tomake. The verdict establishes a lien debt in excess of 
the sales, and the plaintiff was entitled to an order of ap- 
propriation thereof. If the new trial were awarded in the 
exercise of a discretion reposed in His Honor, it would not 
be disturbed by an appeal. But the refusal to give judg- 
ment is put upon ground within the provisions of C. C. P., 
§ 299, (Jenkins v. N.C. Ore Dressing Company, 65 N. C., 568 ; 
Bryan v. Leck, 67 N. C., 822; Moore v. Hilmiston, 70 N. C., 
471), as “involving a matter of law or legal inference.” 

There is error and the plaintiff must have judgment for 
the appropriation of the money to his debt. 

Error. Reversed. 
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THOMAS J. MERONEY v. JOHN LL. WRIGHT. 
Summary Ljectment— Writ of Restitution. 


On trial of summary ejectment before a justice of the peace, judgment 
was rendered for plaintiff who was put into possession; on appeal, the 
superior court decided against the plaintiff upon the ground that the 
lease had not terminated; and on appeal to this court the judgment 
was affirmed; Held that the defendant is entitled toa writ of restitution 
asa part of the Judgment in his favor and damages for use and occu- 
pation of the premises by plaintiff, and that the court below erred in 
permitting an ingniry into the question as to the termination of the 
lease before the former trial. 


(Meroncy v. Wright, 81 N. C., 390; Perry v. Les 70 N. C., 538, and 
V1 N. C., 885, cited and approved.) 


Morron in « proceeding under the landlord and tenant 
act for an inquiry to ascertain damages sustained by defend- 
ant for his eviction, heard at August Special Term, 1880, of 
Rowan Superior Court,.before McKoy, J. 

Motion refused, judgment in favor of plaintiff for costs, 
appeal by defendant. 


Messrs. J. M. McCorkle and J. W. Mauney, for plaintiff. 
No counsel for defendant. 


Smith, C. J. The plaintiff commenced his action on 
January 14th, 1878, before a justice of the peace, against the 
defendant, his lessee, as he alleges in his accompanying 
affidavit, who is holding over after the expiration of the 
term and refuses to surrender, for the possession of a lot in 
the town of Salisbury, under the provisions of the act of 
1869 in relation to landlord and tenant. Bat. Rev., ch. 64. 

The defendant denied the tenancy, and on the trial the 
justice gave Judgment for the plaintiff, awarding the writ 
under which, on the 28th day of the next month, he was 
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put in possession. On the rehearing of the ease, on the 
defendant’s appeal in the superior court of Rowan, at spring 
term, 1879, upon an intimation from the court that the 
plaintiff, upon his own showing, was not cutitled to recover, 
he submittcd to a non-suit: and the court adjudged that the 
defendant recover his costs, and directed a writ te issue re- 
storing the pretmises to hun. Phereupon the plaintiff ap- 
pealed to this court and entered into an undertaking with 
sureties “that during the possession of said property by the 
plaintiff, he will not commit nor suffer to be committed any 
waste therein, and that, if the judgment be affirmed, the 
plaintiff will pay to the defendant, John L. Wright, the value of 
the use and occupation of the property from the spring term, 1879, 
of said court until the delivery of possession thereof to the defend- 
ant,” under the requirements of section 807 of the Code. 

In this court the judgment was affirmed for the reason as- 
signed in the court below, that the lease did not terminate 
by default in the monthly payment ef rent, in the absence 
of any stipulation te that effect. Meroney v. Wright, 81 N.C., 
390. Ata special term of the court, held in August, 1880, 
an issue as to “the value of the use and occupation” of the 
premises during the period specified in the undertaking, 
was prepared and submitted to the jury, who assess the 
monthly value at six dollars. At the same time, the court, 
against the defendants objection, entertained the enquiry 
and heard evidence to show that the lease had terminated 
before the ‘former trial, and thereupon, the defendant de- 
clining to produce any himself, adjudged that the defendant 
was not entitled to the writ of restitution, nor to compensa- 
tion for the plaintiff ’s occupation of the lot after the appeal, 
and refused the defendant’s motion for either, with costs. 
From this ruling the defendant’s appeal again brings the 
case up for review. 

We think there is manifest error in refusing the relief de- 
manded, and disregarding alike the former judgment of this 
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court affirming that rendered below, and the express stipu- 
lations of the plaintiff’s undertaking, whereby he was ena- 
bled to retain the possession for the period during which he 
and his sureties were to be aecountable for rent. The con- 
tract is positive and explicit, that failing in the appeal, the 
plaintiff will pay the rent thereafter accruing, until the land 
is restored to.the defendant, without qualification or-condi- 
tion of any kind. The cause was at an end by the decision 
on the appeal and remained only for the purpose of restitu- 
tion to the party from whom the land had been wrongfully 
taken, and awarding him compensation therefor at least du- 
ring the period in which it was withheld in consequence of 
the appeal. The title cannot again be drawn in controversy 
in an action already determined adversely to the plaintiff 
and in those final necessary proceedings to give effeet to the 
judgment. If the possession of the lot had not been origi- 
nally taken under the justice’s process and delivered to the 
plaintiff at his own instance, no responsibility for its use 
would have been incurred; and if the deprivation of the 
defendant had not been prolonged by a fruitless appeal, and 
thus a prompt restitution prevented, there would have been 
no undertaking required, imposing the obligation now to 
be enforced. The compensation is but a substitute for the 
occupation and the measure of its value, of which the ap- 
pellee is deprived by reason of the appeal. ‘To allow the 
results of a suit to be lost to the prevailing litigant, as is 
done by the ruling of the court, is in substance to convert 
an unsuccessful into a successful action by proceedings sub- 
sequent to its determination without a reversal of the final 
judgment, and thus enable the plaintiff to retain property, 
the possession of which he has acquired by the action of the 
court during the pendency of his suit, and which by the 
decision of the court he has no right to recover. If he had 
been content to prosecute his action and leave the defend- 
ant undisturbed in his occupation until the rights of the 
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parties were determined, his failure would have left the mat- 
ter as it was before, and the redress provided, because of the 
dispossession, accomplishes the same practical result. 

But if the question of title could arise as affecting the 
claim for damages, it should have been, as a material fact, 
also submitted to the jury in presence of the defendant’s ob- 
jection and refusal to introduce evidence, and the court 
should not have undertaken itself to pass upon the point; 
and this would be to re-open a closed controversy which 
puts the plaintiff out of court. 

We do not mean to say that the awarding damages to the 
defendant for the use of the premises will bar the plaintiff ’s: 
right, in another action for the recovery of possession, to. 
demand damages from defendant for the wrongful with- 
holding by the defendant even during the period for which 
he must make Gompensation to the defendant in this, since. 
the latter is thus placed in the exact relation to the plain- 
tiff as if his possession had never been interrupted. 

The judgment rendered at spring term when the nonsuit 
was entered, after (as His Honor now finds) the expiration, 
of the lease, was that restitution be made and this was‘af- 
firmed on the appeal. The denial of the motion for restitu-. 
tion is in direct opposition to that judgment. 

“Whenever a party is put out of possession by process of 
law and the proceedings are adjudged void,” says the late 
chief justice, “an order for a writ of restitution is a part of 
the judgment.” Perry v. Tupper, 70 N. C., 538. And again. 
when the same matter subsequently came before the court, 
Reape, J., thus expresses the opinion: “The defendant 
having been put out of possession by an abuse of the pro- 
cess of the law, the law must be just to itself as well as to. 
the defendant by restoring him to that of which he was. 
wrongfully deprived. When the defendant is restored to the 
possession, then, and not till then will the court be in condition. 


340 IN THE SUPREME COURT. 


Me A RR LE RS RA Ay <A wr 


WHitE v. WHITE. 


in which it can, honorably to itself, pass upon the further 
rights of the parties.” Perry v. Tupper, 71 N. C., 380. 

These observatious seem entirely appropriate to the facts 
of the present case. 

We therefore declare there is error and the ruling in the 
court below must be reversed, and the cause will then pro- 
ceed in accordance with this opinion, and to this end let it 
be certified. | 

Error. Reversed. 


MARTHA WHITE v. WILLIAM WHITE. 
Divorce—Sufficiency of Complaint. 


in a divorce suit where the wife alleges ill-treatment by her husband, but 
fails to state the circumstances connected with the assaults charged and 
the causes which brought them on, it is error to render Judgment in her 
favor upon the finding of a single issne that she was ill-treated, there- 
by rendering her condition intolerable and life burdensome (which is 
but a conclusion of law). Insuch ease the court cannot determine the 
sufficiency of the grounds upon which her application is based. 

(Mc Queen v. McQueen, 82 N.C., 471; Joyner vy. Joyner, 6 Jones Eq., 3822 ; 
Harrison v. Harrison, 7 Tred., 484; Coble v. Coble, 2 Jones Hq., 392 ; 
Taylor v. Taylor, 76 N. C., 433, cited and approved.) 


Crvix, Action for divorce a mensa et thoro tried at Decem- 
ber Special Term, 1580, of Lenorr Superior Court, before 
Seymour, J. 

The defendant appeals from the judgment below. 


Messrs. Grainger & Bryan, for plaintiff. 
Messrs. Geo. ¥. Strong and W. 7. Dortch, for defendant. 
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Suiry, C. J. The plaintiff, who married the defendant 
in 1867, she being then about thirty, and her husband sixty- 
three years of age, commenced her action on April 29th, 
1875, for divorce from bed and board, and, besides general 
charges of brutal treatment, assigns as the special grounds 
of her application three separate acts of violence suffered at 
his hands. She alleges: . 

1. That on the Ist day of January, 1872, he struck her at 
their residence on the head with a piece of iron about one 
and a half feet long, causing bruises and swelling which 
lasted for a week. 

2. That ia August of the next year at their residence he 
gave her several blows with a stick two feet in length and 
one anda half inches in diameter on her head and hip, 
accompanying the beating with abusive language, from 
which wounds blood flowed and she suffered severe pain 
for more than a week. 

3. That ou April 16th, 1874, he abused her and with a 
pestle one and a half feet long gave her several blows, cut- 
ting and bruising her badly, the effects of which remained 
for a week. 

All this violence she declares was committed on her-per- 
son without any provocation, and she is entirely silent as 
to the antecedent and attending circumstances, and the 
‘auses which prompted the defendant thus to act. She 
makes no statement of her own conduct, nor of any facts in 
explanation of the three violent assaults described in the 
complaint, separated at long intervals from each other, so 
that the court can see whether there was any and what ex- 
euse*or extenuation for such outbursts of temper in an old 
man crippled and verging upon seventy years of age, con- 
tenting herself with the brief averment that there was no 
provocation given. The plaintiff’s statements obviously 
present a partial view of the several transactions mentioned, 
and not a full and fair narrative of what occurred on those 
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occasions, so that the court can determine the sufficiency 
of the grounds upon which the application is based. It is 
difficult to conceive how such an innate impulse of rage 
and passion can exist in the human heart and break out in 
acts of brutal violence to an unoffending wife, without an 
exciling though it may be a wholty mexcusable cause. 
And it is due to the court whose interposing and protecting 
power is asked, that all the essential facts should be truth- 
fully and fairly stated. The policy of the law does not 
favor the separation of married persons, because of domestic 
strife and dissénsions, and does so when one “shall by cruel 
or barbarous treatment endanger the life of the other,” or 
“shall offer such indignities to the person of the other as to 
render his or her condition intolerable and life burden- 
some.” Bat. Rev., ch. 37,§ 4. So the allegations in the 
complaint, without an answer, are denied in law, and the 
material facts must be found by the jury. § 7. And there- 
fore the complaint should contain a fair representation of 
any transaction relied on as the ground of the decree, since 
its defects are not aided by the verdict. McQueen v. McQueen, 
82 N. C,, 471. 

“Weare of opinion,” remarks Prarson, C. J., speaking 
for the court in a case where the petition was obnoxious to 
the same objection, “that it was necessary to state the cir- 
cumstances under which the blow with the horsewhip and 
the blow with the switch were given; for instance, what was 
the conduct of the petitioner; what had she done or said to 
induce such violence on the part of the husband.” Joyner 
v. Joyner, 6 Jones Eq., 322. 

It is true the instruments charged to have been used in 
the present case were calculated to inftict much greater in- 
jury than the whips, but the same necessity exists in both 
for a correct account of the matter in order thai it may be 
understood and fairly estimated. It may have been a tran- 
scient ebullition of temper, or it may have been the fruit of 
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a cool deliberate purpose to injure and oppress seeking oc- 
casion for indulgence. The defendant’s answer, denying 
the first two assaults charged, says, in explanation of the 
blow alleged to have been given with the pestle, that the 
plaintiff struck him with the pestle, and caught and pulled 
out a handful of his hair, when he returned the blow with 
his fist; that on the second occasion, she struck him with 
the iron stick, and he simply pressed a small stick against 
her head and quieted her; that the plaintiff has an uncon- 
trollable temper, was always the aggressor in using abusive 
language, and never trusting him as becomes a wife; and 
that he is seventy years of age, feeble and infirm, and infe- 
rior in physical strength to his wife. 

The affirmative response of the jury to the third issue, 
“Did the defendant beat, abuse, and ill-treat the plaintiff as 
stated in the eomplaint and thereby render her condition 
intolerable and life burdensome and thus compel her to 
separate from him,” leaves out of view, as does the com- 
plaint, the circumstances connected with the assaults and 
the causes which brought them on, and is equally obnox- 
ious to objection. ‘The matters of excuse and extenuation 
should also have been submitted to the jury in appropriate 
issues, and thus the court put in’ possession of all the facts 
material in the determination of the cause. If we were at 
liberty to look into the evidence transmitted, as we are not, 
the necessity of additional issues as to the plaintiff’s con- 
-duct and the existence of a provocation offered by her, would 
be more apparent. When parties are equally blamable for 
domestic disturbances—are each in pari delicto—the court 
will not interfere, unless perhaps when necessary to protect 
from danger to life or great bodily harm. “To entitle a 
wife to a sentence in a suit for divorce by reason of cruelty, 
it must not appear that she has herself been the cause of 
the sufferings she complains of.” Poyner Mar. & Div., 214. 
“A wife is not entitled to a divorce by reason of the cruelty 
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of her husband, if she is a woman of bad temper and _ pro- 
vokes his ill-usage. Her remedy in such eases is by her 
changing her own manners.” Shel. Mar. & Div., 431. The 
ordinary rule applicable to civil suits, which forbids a party 
in this court to assign as error the omission to submit issues 
of controverted facts, which he did not demand at the trial, 
are not appropriate to proceedings for divorce. Here, the 
facts material to the plaintiff’s rehef, with or without a 
denial from the defendant, must be ascertained and declared 
by the verdict; and no relief can be granted without such 
finding. The verdict is in our opinion insufficient, and 
other issues ought to have been submitted and passed on 
for a fuller development and understanding of the contro- 
versy, nor is this objection removed by the finding that the 
plaintiff’s condition has been rendered intolerable, and her 
life burdensome, which are bat conclusions of law. Harvi- 
son vy. Larrison, 7 Tred., 484. The charges of brutal treat- 
ment, unexplained and without suMcient provocation (and 
it will require very great provocation to excuse the defend- 
ant) clearly entitle the plaintiff to a separation. Coble v. 
Coble, 2 Jones Eq., 892; Taylor v. Taylor, 76 N. C., 488. 

We think the judge erred in rendering his judgment 
upon the case made in the complaint and affirmed by the 
jury, without the additional explanatory information, if 
there be such to which we have adverted. The judgment 
must therefore be reversed and a new jury ordered. 

Error. Ventre de novo. 
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“#5. W. ISLER, Ex’r, v. OF. M. DEWEY and others. 
Statute of Limitations, purchaser protected by. 


A purchaser of Jand, who has been in the continuous adverse possession 
under a deed for the same for more than seven years before suit 
brought (and affer cause of action accrued) to have such purchaser 

declared a trustee for plaintiff’s benefit, is proteeted by the statute of 

Himitations, and the fact that ejectment was brought within the time 
is no defenee to the plea of the statute. The two actions are not for 
the sameecause. Whitfield v, Hill. 5 Jones Eq., 316, approved. 


(fall v. Davis, 3 Jones Eq., 418; Tayler v. Dawson, [b., 86; Whitfield 
v. Hill, & Jones Eq., 316, cited and approved ) 


Civin Action tried at Spring Term, 1880, of Wayne Su- 
perior Court, before Avery, J. 

This 1s an action brought by plaintiff’s testatrix to have 
ihe defendants declared to be trustees of the lands de- 
scribed in the complaint. The case upon the pleadings 
and the issues found by the jury is as follows: 

On the 6th of February, 1867, one Samuel Smith exe- 
euted and delivered to Richard Washington a deed for the 
lands set forth in the complaint in trust to sell the same 
for the payment of the debts therein described, which deed 
was duly registered. That thereafter, to-wit, at February 
term, 1867, of Wayne county court, the plaintiff ’s testatrix 
recovered a judgment against said Smith fora large amount, 
and on the 19th day of August ensuing caused the interest 
of said Smith in said rands to be exposed to sale under an 
execution issued upon said judgment and at said sale be 
came the purchaser at the price of $......, paid the money 
to, and took a deed tn fee from the sheriff, for the interest 
of said Smith in the land. ‘That after this on the ..... day 
of ........., the said Richard Washington died, and upon 


* Smith, C. J., did not sit on the hearing of this case, 
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proper proceedings had for that purpose, in the court of 
equity for said county, one William G. Morisey, clerk and_ 
master of said court, was appointed trustee in place of said 
Washington, and in pursuance of a decree in the cause, 
Morisey as trustee sold the land at public outcry in Golds- 
boro, when the defendants became the purchasers at the 
price of three thousand and two dollars, paid the purchase 
money, and the sale was reported and confirmed by sald 
court, and under an order thereof a title in fee to the land 
was made by Morisey as trustee, by deed bearing date 
March 30th, 1867. That plaintiff’s testatrix was nota party 
to said proceedings. 

After this last sale and confirmation, to-wit, on the 29th 
day of December, 1867,Smith was ejected from the land by 
the defendants, who have held the continuous adverse pos- 
session of the same ever since. | 

On the 23rd day of January, 1871, plaintiff’s testatrix 
commenced an action in nature of ejectment in the supe- 
rior court of said county against the defendants for the re- 
covery of the land, on the ground that the deed of trust 
from Smith to Washington was fraudulent and void, which 
action was finally decided against the plaintiff at June 
term, 1876, of this court. The present action was com- 
menced on the 19th day of March, 1877. 

To the issues submitted, the jury returned the following 
finding: 

1. What is the amount of indebtedness in said deed of 
trust? Ans. $18,761.23, of which $8,943.08 is principal, 
and $9,818.35 is interest. 

2. What is the value of the land in controversy? Ans, 
Three thousand seven hundred dollars. 

3. What is its annual value? Ans. Two hundred and 
seventy dollars. 

A, What was the value of the personal property embraced 
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in said: deed of trust at the time it was closed on the 29th 
day of December, 1867? Ans. Three hundred dollars. 

The testatrix died after the commencement of the action, 
and by her will which was duly admitted to probate ap- 
pointed the plaintiff her executor and devised to him the 
lands in controversy. 

The defendants for defence say that the plaintiff acquired 
no title to her interest in the lands in dispute by her pur- 
chase at the sheriff’s sale, under the execution in her favor 
against Smith and others, for Smith had no interest at the 
time liable to execution, and that the plaintiff’s action is 
barred by the statute of limitations. His Honor gave judg- 
ment for the defendants and the plaintiff appealed. 


My. W. T. Faircloth, for plaintiff. 
Messrs Dortch, Strong and Smedes, for defendants. 


AsHeE, J. The defendants relied for their defence partly 
upon the statute of limitations, and we think the case turns 
upon that question. It is therefore unnecessary to consider 
it in any other aspect. 

The defendants obtained title under the sale by the trustee 
on the 380th of March, 1867, ejected Smith on the 27th of 
December following, and have had the continuous adverse 
possession of the land ever since, and the present action was 
commenced on the 19th of March, 1877, more than seven 
years after the plaintiff’s cause of action had accrued. 

But the plaintiff insists that the operation of the statute 
was arrested by the institution of the action of ejectment 
commenced in 1871, for the land in controversy, which was 
not finally decided until the June term, 1876, of this court, 
and then that this action was brought within twelve months 
after the determination of said suit. IRf this action were for 
the same cause as that brought by the plaintiff’s testatrix 
and determined in 1876, the posilion would be sustainable 
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and this case would come within the principle enunciated 
in Hall v. Davis, 3 Jones Eq., 418. But that case was an 
action of ejectment brought by the plaintiff’s testatrix to 
recover the Jand in dispute, on the ground that the deed in 
trust made by Smith to Washington was fraudulent and 
void as against creditors, and this is an action founded upon 
the assumption that that deed was bona fide and valid, and 
seeks to convert the defendants into trustees, and have the 
land conveyed to plaintiff or sold, and after making certain 
deductions to apply the remainder of the proceeds to the 
plaintiff’s debt. his is a cause of action different from the 
former action and altogether inconsistent with it. 

The case of Whitfield vy. Hill, 5 Jones Eq., 316, is directly 
in point and we think settles this question. There, the 
lands of one Hugh Whitfield had been sold under execnu- 
tion against him, and soon thereafter he bronght an action 
of ejectment against the purchaser at the sheriff’s sale, upon 
the ground that the sale was fraudulent and void, the bid- 
ding at the sale as alleged having been “stifled” by the 
purchaser. And while this action was still pending, but 
more than seven years after the sale, the defendant having 
been in continuous adverse possession thereof during all 
that time, the plaintiff filed a bill in equity alleging the 
fraud at the sale, and praying that the alienee of the pur- 
ehaser might be converted into a trustee and the land re- 
conveyed to him. But this court held that the suit was 
barred by the statute of limitations, for the reason, “the 
right which the plaintiff insisted on at-law was to set aside 
the sheriff’s deed in toto, and treat itas a nullity. The right 
which he now insists on in equity is to convert the defendant 
into a trustee, assuming the validity of the sale to pass the 
legal title, and admitting the right of the defendant to hold 
the land as security for the amount of the judgement and 
costs, which two rights are inconsistent.” And again in 
Taylor vy. Dawson, 3 Jones Kq., 86, it is held, where a deed in 
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trust was made to secure bona fide debts, one who took the 
trustee’s title, is protected by the statute of limitations, how- 
ever fraudulent he may have acted in suppressing compe- 
titron, and although he bought in the property for the 
trustor.” 

Tt will be noted, the plaintiff does not seek by his action 
as the purchaser of the interest of Smith at the sheriff’s sale 
to be subrogated to any rights he might be supposed to have, 
to redeem the land as mortgagor, for that would subject him 
to the duty of paying the debts secured in the mortgage or 
deed in trust before he could perfect his legal title; but he 
seeks to deprive the defendants of the legal nghts they have 
acquired by their bona fide purchase at the trustee’s sale, and 
have them declared trustees to his use, and to answer for the 
rents and profits during the time they have been in pos- 
session. Weare not aware that any such equity has ever 
been recognized by the courts. 

We are of the opinion the plaintiff's action was barred by 
the statute of limitations and that there is no error. The 
judgment of the court below is therefore affirmed. 

No error. Affirmed, 


B. F. HOUSTON, Ex’r. v. WILLIAM H. HOWIE, and others. 
Construction of Will—Practice—Jurisdiction. 


1. A testator, in the second clause of his will, bequeathed to certain re- 
Jations of his deceased wife ‘‘all that part of my property that I now 
have that I got with or by my wife, to be equally divided between 
them, to be separated from my ether property,” by A and B. In the 
third item he bequeathed to his own relations by blcod ‘* all the balance 
of my household furniture and bedding,’ and in still another clause 
(item 7) he directed his plantation to be sold by his executor, and the 


300 IN THE SUPREME COURT. 


Houston v. HOWIE. 


i pr rayne nel a SR, 


proceeds of said sale ‘‘together with any moneys on hand or debts 
due me, (which debts I desire my executor to collect) and after taking 
out the aforesaid bequests, be divided into two shares,’’—and paid to 
certain legatees therein named; Held, that a legacy bequeathed to the 
testator’s wife by her seeunaltathe?. but which was never reduced into 
possession by the husband in his Ifetime, and remained unpaid until 
eollected by the husband’s executor, did not pass to the deceased wife’s 
relations as property which the testator had ‘‘ got?’ from her, but went 
to those entitled under itein 7 of the will. 

9, Where proceedings to obtain the constructiou of a will are commenced 
by the executor before the superior court clerk or judge of probate, 
and then transferred to the superior court in term for the adjudication 
of the judge, the decision of the latter, rendered without objection, 
wil] not be reversed on appeal by reason of a defect of seus 
first urged in this court, 

(Davis v. Davis, 838 N.C., 71; Heilig v. Foard, 64 N. C., 710; Howland 
y. Thompson, 65 N. C., 110; Haywood v. Haywood, 79 N. C., 42; Brat- 
ton v. Davidson, 1b., 423; Staley v. Sellars, 65 N.C., 467; Cheatham 
y, Grews, 81 N. C., 38485 Tayloe v. Bond, Busb, Eq., 5, cited and ap- 


proved.) 


Construction of a will heard at Fall Term, 1879, of 
Union Superior Court, before Buston, J. 

Josiah Craige died in 1868 leaving a willin which are 
contained the following bequests: 

Item 2. “I give and bequeath unto my sister-in-law, 
Sarah E. Howie, and my biother-in-law, George R. Win- 
chester, all that part of my property that I now have, that 
I got with or by my wife, to be equally divided between 
them, to be separated from my other property by Eliza 
Winchester and Sarah E. Howie.” 

Item. 3. “I giveand bequeath to my sister, Rachel Helms, 
and Leander Craige, all the balafice of iy household furni- 
ture and bedding, to be equally divided among them, the 
aforesaid bequest to include my saddle and bridle and 
trunk, to be divided between them by my father and ex- 
ecutor.” 

Item 7. “My will and desire is that my plantation be 
sold to the highest bidder, on such terms as my executor 
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may deem most beneficial to my estate, and that the pro- _ 
ceeds of said sale, together with any moneys on hand or 
debts due me (which debts I desire my executor to collect) 
and after taking out the aforesaid bequests, be divided intu 
two shares, one share to be paid to Rachel Helms, the other 
share paid to H. B. Craige,” with certain trusts imposed on 
the estate given to Leander Craige, not material to be stated 
in detail. 

The wife of the testator, Josiah Craige, under the will of 
her grandfather, John Walker, became entitled to a legacy 
which was not reduced into possession by her husband 
during her lifetime, nor after her death during his own, he 
having survived her; but it has since been collected by the 
plaintiff, his srecuaie 

This suit is instituted against the defendants, who assert 
their conflicting claims to the fund under the recited clauses 
in the will, to obtain the advice and direction of the court 
as to their proper construction and the rights to the parties 
to the legacy in the plaintiff’s hands. The plaintiff whois. 
the personal representative of the father of his testator, also 
sets up a claim thereto in that capacity, if there is an intes- 
tacy as to the fund. The answers admit the facts set out in 
the complaint and prefer their several demands as they are 
stated by the plaintiff. 

Thereupon, the judge below held that Sigal EK. Howie 
and George R. Winchester are only entitled to such articles 
of personalty as came into possession of the testator with or 
by his wife, and are not entitled to the fund claimed by 
them; but that Rachel Helms and Leander Craige under 
the 7th clause of the will, take the fund, and that there is 
no intestacy. From this ruling Howie and Winchester 
appealed. 


Messrs. Wilson & Son, for plaintiff. 
Messrs. Payne & Vann, D. A. Covington, G. V. Strong and W. 
HI. Pace, for the several defendants. 
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Sarru, C. J. The argument on behalf of the claimants 
under the second item exhibited much research and careful 
study, and was pressed with great earnestness, but entirely 
fails to satisfy us that the terms of that bequest are suffi- 
ciently comprehensive to embrace this portion of the wife’s 
estate, or that such was the intention of the testater to be 
ascertained from the words in which it is expressed. 

This fund belonged to the estate of the wife, and could 
only be recovered by her administrator, and was first ap- 
plicable to her debts if she had any. It did not specifically 
and in a legal sense belong to her surviving husband, 
whose right thereto as her distributee could only be asserted 
through the course of administration by which it has 
reached his executor. It was not therefore in the testator’s 
own language, “my property that I now have that I got 
with or by my wife,’ as it had not then been reduced to 
possession and thereby become his own. Nor was it prop- 
erty which required the agency of any one to separate this 
from his other property, as he directs to be dene by the two 
persons named in the concluding words of the clause. That 
kind of property was manifestly in the testater’s mind, 
which, derived through his wife, had become mixed with 
other similar property of his own and required judgment and 
perhaps personal knowledge to make the division and sep- 
arate that intended for the legatee relatives of his wife. 
Certainly a definite pecuniary legacy unrecovered could not 
fairly come within the purview of his words, nor of his ex- 
pressed intent. 

The interpretation is strengthened by what is said in elie 
succeeding and third item, wherein is bequeathed to the 
other defendants, his sister Rachel and Leander Craige, “all 
the balance of his (my) household furniture and bedding 
to be equally divided between them;” thus indicating, 
after the division has been made and the two kinds of 
property separated, a purpose to dispose of the residue to 
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other persons of his own bleod. These clauses construed 
in connection in our opinion point to property which by 
no reasonable intendment can be extended to take in the 
fund in dispute. 

In the last item of the will, the testator directs the sale 
of his plantation and the proceeds thereof, “together with 
any moneys on hand or debts due me,” after deducting pre- 
vious bequests to be “divided into two shares, one share te 
be paid to Rachel Helms, the other share paid to H. B. 
Craige” who is appointed by the will trustee for Leander 
Craige. The latter seems not to have been made a party to 
the suit. While in a strict interpretation, the legacy to the 
wife is neither money on hand nor a debt due the testator, yet 
ina more liberal sense, and especially aided by the words 
“which debts I desire my executor to collect,” must be 
understood to have been used to comprehend whatever 
moneys might thereafter accrue in enlargement of his 
estate, as well that derived from his wife’s estate, as that 
paid by a debtor to his own. It is plain the testater under- 
dertook to dispose of all his estate and to die intestate as to 
none, and this general intent will be effective when it can 
be by putting any reasonable interpretation upon his words 
which will avoid an intestacy. 

In the argument it was insisted that the action originated 
in the court of probate which is without jurisdiction, and 
must be dismissed. Whatever force there may be in the 
objection, if applicable to the case, it is net supported by 
the facts as we interpret the record. No summons seems to 
have been issued, and the only evidence that the cause was 
ever inthe probate court is found in the caption to the com- 
plaint and answers drawn by counsel. The first judicial 
recognition of if is the order of transfer for trial made in 
the superior court, as shown in the marginal entry and 
signed by the clerk in his official capacity as such. It is 
heard by the judge without objection te the mode in which 
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the case reached the superior court, with acquiescence in 
his exercise of jurisdiction in the premises, and from his 
judgment the appeal is taken. The case would seem thus 
to be properly constituted in the superior court, and not 
within the principle applicable to an appellate jurisdiction. 
Davis v. Davis, 88 N. C., 71. The action seems to have been 
a special proceeding instituted in accordance with the act of 
1868-69, and transferred because questions of Jaw are in- 
volved. Bat. Rev., ch. 45, § 147; Heilig v. Foard, 64 N. C., 
710; Rowland v. Thompson, 65 N. C., 110; Haywood v. Hay- 
wood, 79 N. ©., 42; Bratton v. Davidson, 1b.,423. These cases 
point out the proper practice. 

But if the construction of the will, and directions as to 
the discharge of its trusts when asked by the executor for 
his guidance, was heretofore the function of a court of equity 
which is now vested exclusively in the judge of the supe- 
rior court, the jurisdiction exercised is fully sustained by 
the ruling in Staley v. Sellars, 65 N. C., 467, and Cheatham 
vy. Crews, 81 N. C., 348, and references in the latter. 

_ In Staley y. Sellars, the process was made returnable before 
the clerk and was entered on the summons docket of the 
superior court where it remained under an order of refer- 
ence to the clerk for two terms, and was then remanded to 
the jurisdiction of the probate judge. A motion to dismiss 
was made before the clerk, and on his refusal an appeal 
taken and the motion renewed before the judge. On his 
refusal and on appeal to this court, the judgment below was 
affirmed. | 

In Cheatham v. Crews, the summons was made returnable 
before the clerk and the complaint and answers filed in his 
office. The cause was then transferred to the superior court 
in term time, and a motion before the judge made to dis- 
miss the proceeding for want of jurisdiction as relied on in 
the answer. The court allowed the process to be amended 
so as to make it in form returnable to the term and refused 
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to dismiss, and the ruling was sustained in this court. This 
differs from the present case only in the fact that no amend- 
ment is now necessary, as was then required. 

The court then had full cognizance of the cause, and for 
the first time, the objection is here taken, after acquiescence 
in the exercise of Jurisdiction by the Judge. When the ad- 
vice and direction of the judge are sought by an executor or 
other trustee, for his own protection, they will only be given 
to remove present practical difficulties encountered in ad- 
ministering the trust, and the opinion can be enforced. The 
practice with its limitations ts explained by the chief justice 
in Tayloe v. Bond, Busb. Kq,, 5. 

No error. A firmed, 


T. M. ARGALL and others v. OLD NORTH STATE INSURANCE: 
COMPANY. 


Insurance—Notice of Loss— Waiver. 


1. Notice to the local agent of a fire insurance company by whom the 
insurance was effected, in a few days after such loss, and by him com-- 
municated immediately to the company, satisfies the requirement of 
the policy that persons sustaining loss should *‘ forthwith ’’ give notice: 
thereof to the company. | 

2. Where, shortly after the fite, the adjuster of the company visits the 
scene of the casualty, inspects the premises and makes a (declined) 
offer of compromise, and afterwards the company furnishes to the: 
assured blank proofs of loss, which are filled up in the presence of its 
officers, it is not error to leave it to the jury to infer, in the exercise 
of their best judgment, a waiver of strict proof of loss. 

(Collins v. Ins, Co., and Willis y. Ins, Co,, 79 N.C., 279 and 2835, cited. 
and approved.) 


Civit Acrion tried a Fall Term, 1380, of J OHNSTON Supe~ 
rior Court, before Avery, J. 
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This action was brought to recover the amount of a pelicy 
of insurance issued by defendant eompany, and the jury 
yendered a verdict im favor of plaintiff and the defendant 
appealed. 


Messrs. Reade, Busbee & Bushee, and A. M. Lewis, for plain- 
tiffs. 
Messrs. Merrimon, Fuller & Fuller, for defendant. 


Smiry, C.J. The findings of tlhe jury wpon the series of 
‘issues submitted to them leave but two exceptions to be 
passed on in this appeal from the ruling of the court ; 

i. The sufficiency of the notice of loss, and 

9. The eufficiency in form and time of the proof of loss. 

The clauses in the policy out of which the points in dis- 
‘pute arise are as follows: “ Persons sustaining loss or dam- 
ge by fire shall forthwith give notice of such loss to the 
company, and, as soon after as possible, render a particular 
account of such loss, signed and sworn to by them, stating 
whether any and what other insurance has been made on 
the same property, giving copies of the written portion of 
all policies thereon, also the actual cash value of the prop- 
erty, and their interest therein ; for what purpose and by 
whom the building insured, or containing the property 
insured, and the several parts thereof, were used at the time 
of the loss; where and how the fire originated; and shall 
also produce a certificate, under the hand and seal of a 
magistrate or notary public (nearest to the place of the fire, 
not concerned in the loss, as creditor or otherwise, nor re- 
lated to the assured), stating that he has examined the cir- 
cumstances attending the loss, knows the character and cir- 
eumstances of the assured, and verily believes that the 
assured has, without fraud, sustained loss on the property 
insured to the amount which such magistrate or notary 
public shall certify.” 
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“The use of general terms, or anything less than a distinet 
specific agreement, clearly expressed and endorsed on this 
policy shail not be construed as a waiver of any printed or 
written condition or restriction thereon. And itis mutually 
understood and agreed by and between this company and 
the assured, that this policy is made and accepted in refer- 
ence to the foregoing terms and conditiens, which are here- 
by declared to be a part of this contract, and are to be usea 
and reverted to, in order to determine the rights and obli- 
gations of the parties hereto in all cases not herein other- 
wise specially provided for In writing.” 

The facts testified to and upon which the alleged errone- 
ous rulings were predicated are summarily these: 

The fire occurred on the night of the 18th of March, 
1879, and the next day a messenger was sent by Flowers, 
the plaintiff, to one Kirkman, the agent of the company by 
whom the insurance bad been effected and residing nearest 
to the place of the fire, to give him information of the fact 
and to request him to communicate to his principal. <A few 
days later, Flowers met with Kirkman at Smithfield, his 
residence, and twelve miles distant, and informed him of 
the nature and extent of the loss, and Kirkman told him 
he had received the message and had cammunicated it to 
the defendant and requested that the general agent and 
adjuster of the company should be sent out to adjust the loss. 

Early in April the general agent and adjuster came out, 
inspected the premises, made inquiry as to the nature and 
extent of the damage, such as he deemed proper, was 
handed such inveices of goods as the insured had preserved, 
‘took a detailed statement and estimate of the articles de- 
stroyed, and offered to pay $400 in satisfaction of the dam- 
ages. No additional statement or proof of loss was asked, 
and on leaving, the adjuster requested Flowers to write and 
procure duplicate bills of goods in place of those which 
could not be found. Subsequently the defendant company, 
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er some one in its behalf, wrote to Flowers to send or bring 
such duplicates as had been received and he therenpon went 
to the company’s place of business at Warrenton, on July 
15th, and was furnished with printed forms of proofs of loss 
which the company used, to be filled up. The forms were 
accordingly filled with the required information, signed and 
sworn to,and handed to and accepted by the proper o flicers 
of the company without objection or complaint. The de- 
fendant afterwards refusing to pay, this action is brought 
by the assured and the co-plaintiffs his assignees to recover 
for the loss sustained. 

The defendant’s counsel insisted that the question of 
notice under the terms of the policy, and its legal sufficiency, 
were questions for the court to determine. The court ruled 
that if the testimony as to the facts was accepted as true, a 
question of law would arise which the court must determine; 
if not, the evidence would be submitted to the jury, and the 
law declared according to their findings. The counsel re- 
fused to admit the testimony of the witness to be true, and 
declared his purpose to impeaeh his credit. The course of 
His Honor in this was correct. 

The defendant’s counsel contended that upon the evidence, 
neither the notice of the fire, nor the proof of loss, had been 
given in conformity with the requirements of the policy, 
and these being essential conditions to fix the Nability 
of the defendant, the plaintiffs could not maintain their 
action and asked the court so to instruct the Jury. The 
refusal of the court to give the instruction was in our 
opinion entirely proper. 

The notice of the fire given by a verbal messenger the 
next day to the insuring agent, and by him communicated 
to the defendant, was beth in time and form sufficient. The 
policy does not require it to bein writing or the informa- 
tion conveyed in any special or formal manner. It is only 
essential that the fact be made known to the company forth- 
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with, that is, in a reasonable time under the circumstances 
after the fire occurred. . 

“The notice need not be in writing,” says an eminent 
author on the law of insurance, “unless expressly so stipu- 
lated ; nor need the insured go to the office nor to the agent 
of the insurers for the purpose of giving the notice.” May 
on ins. § 461. “A notice from the local agent of the 
company, upon information communicated to him by the 
assured, is sufficient.” Jbid., § 463. “If the notice be re- 
quired to be forthwith or as soon as possible or immediately, 
it will meet the requirement if given with due diligence 
under the circumstances of the case and without unneces- 
sary or unreasonable delay. Thus, notice within eight 
days after the fire and within five days after it came to the 
knowledge of the insured has been held to be reasonable.” 
Tbid., § 462. | 

We think His Honor also properly left it to the jury upon 
the evidence to infer a waiver of a strict compliance with 
the requirements of the policy. 

“Tt isin their (the company’s) option to waive any de- 
linquency on the part of the insured” in giving proof of 
loss, and such a waiver will be inferred from any conduct 
on the pars of the insurers, clearly inconsistent with an in- 
tention to insist upon a failure to give due notice.” bid, 
§ 464. 

. We do not deem it necessary to pursue an investigation 
of the numerous cases decided in other states to which our 
attention was directed in the argument bearing upon the 
question as to what ects will amount toa waiver and dispense 
with a strict observance of this special provision in this 
policy, and we believe common in others, since the recent 
eases, Collins v. insurance Company and Willis v. Germ. & 
Han. Company, reported in volume 79 of the Reports, settle 
the law In this state and fully support the rulings of His 
Honor. 
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In the former case a double inswrance had been effeeted 
upon the same stock of goods, one of which was withdrawn 
and another substituted in its place by the common agent 
of beth. The consent of the first insuring company to the 
second insurance was not endorsed on its policy as required 
and as essential to its continuing liability, and it was urged 
that this avoided the contract of insurance. The court 
held otherwise, and Rzanps, J., delivering the opinion says: 
“'There was evidence tending to show that the defendant 
knew of the substitution of one company for the other by 
its agent, and there was no complaint against 14; and when 
the defendant was endeavoring to adjust the loss with the 
plaintiff, the substitution was well known and no objection made; 
and the only objection now made is the technical one that 
the change was not actually endorsed upon the poltey,” and 
he adds, “we are of opinion that the facts that the substi- 
tution was made by the defendant’s agent with the defendant's 
knowledge end no objection made upon the attempted adjustment or 
before action brought, are a waiver of the objection that i was nog 
entered on the policy. In the latter case, the same objections 
were made to a recovery which are relied on here, and we 
content ourselves with extracts from the opinion upon the 
two points. “That the plaintiff did not give immediate 
notice of the fire to the general agent of the defendant in 
New York. The facts in detail upon that point are that 
the plaintiff in a few days gave notice to the local agent of 
the defendant in Wilmington, N. C., and the local agent 
gave the notice to the general agent in New York, and 
thereupon the defendant sent an agent to the plaintiff to 
examine the matter. His Honor left these facts to the jury 
from which they might infer an acceptance of the notice 
sufficient. We think His Honor might have gone further 
and charged the jury that these facts being true, there was notice.” 

Upon the second question, the sufficiency of the proof of 
loss, the court say: ‘The plaintiff’s bills and invoices of 
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goods were burned so that he could not furnish the agent 
that evidence. But by mutual consent, the settlement was 
postponed until the plaintiff could get duplicates of his 
purchases, At the time agreed on, they met again, when 
being unable to agree they separated, and the agent re- 
turned to New York.” No other evidence of loss was de- 
manded, and a compliance with the precise terms of the 
policy not insisted on. “And it would seem,” say the court, 
“that while they were treating about the loss and the plain- 
iff offered such evidence as was in his power, and it was 
unsatisfactory to the agent, he ought to have said in what 
it was unsatisfactory. Indeed we are to take it that the 
objections which he made then are the same as made now, 
and that they are frivolous.” 

‘We are unable to draw a distinction from the facts of the 
present case favorable to the defendant, and think those cases 
devisive. Norcan the rights of the plaintiff be forfeited by 
the provision that nothing less than a distinct specific agree- 
ment, clearly expressed and endorsed on the policy, “shall 
be construed as a waiver; ” for the endorsement of consent 
to the second insurance was as specifically required as was 
and is the precise mode of proving and authenticating the 
loss of which the defendant’s conduct was a waiver, in those 
cases, and the general principle of law must in all such 
cases govern. Itis the duty of the court to adhere to the 
doctrines enunciated in carefully and fully considered cases 
heretofore adjudged, unless the error is palpable, and acting 
upon this view, and approving those decisions we must de- 
clare the law to have been correctly administered, and affirm 
the judgment. 

No error. Affirmed, 
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*WILLIAM HORNE v. THE STATE OF NORTH CAROLINA. 
Claim against the State—Jurisdiction. 


The jurisdiction of the supreme court to heara claim against the state 
based upon the nen-payment of interest alleged to be due ona bond 
issued under an act of 1869, has been taken away by an amendment of 
the constitution in pursuance of chapter 268 of the acts of 1879. And 
such deprivation of jurisdiction after suit brought is not inhibited by 
the federal constitution as impairing the obligation of contracts. 


CLAIM against the State heard at January Term, 188], of 
THE SupreME Court. 


Myr. W. P. Batchelor, for the plaintiff. 
Attorney General, for the state. 


Asne, J. This isan action brought by the plaintiff against 
the state, under article four, section nine, of the constitu- 
tion, which provides that “the supreme court shall have 
original jurisdiction to hear claims against the state, but its 
decisions shall be merely recommendatory ; no process in 
the nature of execution shall issue thereon; they shall be 
reported to the next session of the general assembly for its 
action.” 

The action is to obtain the recommendatory decision of 
this court upon his claims, which have accrued by way of 
interest on a certain bond for one thousand dollars issued 
under and by virtue of an act of the legislature ratified on 
the 3rd day of February, 1869, and entitled “an act to 
amend the charter of the Western Railroad Company,” 
which bond has coupons for interest attached at the rate of 
six per cent. perannum, payable on the first of April and 


*Ruffin, J., was associate counsel for the state and did not sit on the 
hearing of this case. | | 
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tue first of October in each year. And it is for the non- 
payment of the coupons falling due from the first of April, 
1870, to the first of October, 1879, inclusive, that the plain- 
tiff complains. 

At the June term, 1880, of this court the attorney general 
filed a demurrer to the complaint for a defect in not stating 
facts sufficient to constitute a cause of action, the grounds 
of which are set forth in the plea. The cause was continued 
by consent from June term, 1880, to January term, 1881. 
In the meantime in pursuance of an act of the legislature, 
ratified the 14th day of March, 1879, entitled an act to alter 
the constitution of North Carolina concerning the debt of 
the state,” an amendment of the constitution was submitted 
to the qualified voters of the state at the general election 
held in the state on the second day of November, 1880, © 
and was adopted by a large majority of the voters, to wit, 
one hundred and eleven thousand nine hundred and thirty 
votes, so that said amendment is now a part of the consti- 
tution of the state. The amendment is to section six, article 
one, of the constitution by adding at the end thereof the 
following: “nor shall the general assembly assume or pay 
or authorize the collection of any tax to pay, either directly 
or indirectly, expressed or implied, any debt or bond in- 
curred or issued, by authority of the convention of the year 
1868, nor shall any debt or bond incurred or issued by the 
legislature of the year 1868, either at the special session of 
the year 1868, or at its regular sessions of the years 1868-69, 
and 1869-’70, except the bonds issued to fund the interest 
on the old debts of the state, unless the proposing to pay the 
same shall have first been submitted to the people, and by 
them ratified by the vote of a majority of ail the qualified 
voters of the state at a regular election held for that pur- 
pose.” . 

The claim set forth in the plaintiff’s complaint upon 
which recommendatory judgment of this court is demanded 
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is, for coupons attached to one of the bonds especiatly pro- 
scribed in this amendment of the constitution. The attor- 
ney general in behalf of the state, in view of this prohibi- 
tion of the payment of this bond contained in the said 
amendment, moves at this term of the court to dismiss the 
action on the ground that the jurisdiction of the court has 
been taken away, over the subject of the action, and this is 
the question for our consideration. 

There has been a prevalent opinion in this state and one 
entertained by gentlemen of the highest eminence in the 
legal profession, that the legislature of 1868~’9 transcended 
its limited powers, under the constitution, in creating the 
class of bonds to which the one in question belongs, and 
that they are therefore illegal. Whether this opinion 1s 
well founded or not it is not for us to say,as we believe this 
court is precluded by the said amendment of the constitu- 
tution from going into that inquiry. When the framers of 
the constitution invested the supreme court with the origi- 
nal jurisdiction of hearing claims against the state, we are 
of the opinion that that provision in the constitution had 
reference exclusively to those claims against the state which 
the legislature in the exercise of its functions under the 
constitution were authorized to pay by appropriate legisla- 
tion, but was never intended to embrace a case involving 
the necessity of submitting the question to the people, 
whether the claim should be paid. We take the distinction 
to be this, that when the legislature may by act or resolu- 
tion direct the treasurer of the state to pay a claim against 
the state, there, the supreme court has jurisdiction; but 
when the legislature is prohibited by the constitution from 
the exercise of such power, and can only order the payment, 
after obtaining the assent of the people by a popular vote, 
then it does not have jurisdiction, for it was never intended 
that the supreme court should have the power or authority of 
advising the legislature as to the subjects of its legislation 
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or of recommending to them the duty of passing a law ask- 
ing the people to clothe them with a power which 1s denied 
them by the constitution. It would be an act of supercro- 
gation, an act obnoxious to the charge of presumption, for 
this court in the face of the unmistakable will of the people, 
declared in the organic law of the land, to recommend to 
the legislature the payment of this claim. Can we advise 
the legislature to pay it, when the constitution declares they 
shall not pay it? 

So far as concerns the objection that the amendment can- 
not apply to this case, for the reason it was adopted after 
the commencement of the action, the question is settled by 
the supreme court of the United States in the cases of A. RB. 
Co. v. Tennessee, 11 Otto, and &. &. Co. v. Alabama, Lbid., 
832. The latter case was on “all fours” with this. There 
the legislature of the state had passed a statute giving juris- 
diction to certain courts of the state to hear and determine 
claims against the state under the same rules as in suits 
against individuals, and provided that if jadgment be ren- 
dered against the state, it should be the duty of the comp- 
troller, on the certificate of the clerk of the court together 
with that of the judge who tried the cause that the recovery 
was just, to issue his warrant for the amount, &c. Subse- 
quently this act was repealed, but before its repeal and 
while the first act was in force, an action was orought by a 
railroad company against the state. The action was dis- 
missed by the supreme court of Alabama, and its judgment 
approved by the supreme court of the United States, upon 
the ground that the repealing act was not in violation of 
the provision of the constitution of the United States for- 
bidding the passage of laws impairing the obligation of 
contracts. | 

We are of the opinion the jurisdiction of this court over 
the subject of this action has been taken away by the adop- 
tion of the amendment to the constitution, and that any 
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recommendation we might make would be extra judicial. 
The action must therefore be dismissed. 
Per Curtam. Dismissed. 


JAS. C. MCLEAN, Adm’r, v. A. A. MCLEAN, Adm'r. 
Motion to set aside judgment under section 183. 


1. On motion to set aside a judgment upon the ground of excusable neg- 
lect, if it appear that a summons was personally served on the defend- 
davt, he is affeeted with notice of the judyment and must make his 
motion within a year after its rendition; but if not, he may make ié at 
any time within one year after actuaé notice of the Judgment. 

2. Where in stich case the summons was regularly served upon defend- 
ant and the counsel employed by him failed to enter his pleas, and the 
defendant made no inquiry as to the disposition of the case until nearly 
five years after rendition of judgment; Held that his laches were inex- 
eusable. —_ 

(Griel v. Vernon, 65 N. C., 76; Burke v, Stokely, Ib., 569; Mabry v. Er- 
win, 78 N. C., 45; Askew v. Capehart. 79 N. ©., 173; McDaniel v. Wat- 

_ kins, 76 N. C., 399; Hall v. Craige, 68 N. C., 305; Smith v. Hahn, 80 
N. C., 240; Jarman v. Saunders, 64 N. C., 367; Tooley v. Jasper, 2 
2 Hay, 383; Molyneux v. Hucy, $1 N. C., 106, cited and approved.) 


Morton under section 183 of the Code to set aside a judg- 
ment, rendered in the above entitled action, heard at Spring 
Term, 1880, of Ropeson Superior Court, before Kure, J. 

The following are the facts found by His Honor: At fall 
term, 1875, of the superior court of said county the plaintiff 
obtained a judgment against the defendant in manner and 
form following: “It appearing by complaint of plaintiff 
in the above entitled cause that the defendant is justly due 
and indebted to the plaintiff in the sum of four hundred 
and fifty-five dollars and sixty-one cents and the defendant 
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having failed to answer, it is considered and adjudged by 
the court that the plaintiff do recover of the defendant, A. 
A. McLean, administrator of G. W. McLean, deceased, the 
sum of four hundred and fifty-five dollars and sixty-one 
cents and interest on two hundred and ninety-nine dollars 
and eighty four cents, till paid, aud costs of this action.” 
That the Judgment was rendered on a negotiable promis- 
sory note, under seal, given by defendant, A. A. McLean, as 
administrator of G. W. McLean, deceased, to D. H. McLean 
in consideration of an open account due by thesaid G. W. 
McLean to the said D. H. MeLean, and was doeketed on the 
judgment docket ofthe superior court of said county on 
October 15th, 1875. That about three weeks before the fall 
term, 1875, of the superior court of said county, the defend- 
ant requested an attorney to enter for him in said case, the 
pleas of fully administered, no assets, and all the other pro- 
tecting pleas of an administrator, and that said attorney 
promised him he would do so, and that before thas time he 
had employed the said attorney to appear in said ease and 
had paid him his fee, and that the said attorney did not 
mark bis name to the said case, but for some cause, unknown 
to the said A. A. McLean, administrator, did not file any 
answer, nor enter any pleas therein, and that that fact was 
not kiown to defendant until the 25th day of March, 1880. 
That the action was eommenced in March, 1875, it being 
spring term of said court, ahd judgment was rendered at 
fall term, 1875, for want of an answer. That at fall term, 
1878, J. C. McLean, administrator of D. H. McLean, de- 
ceased, brought anaction against the said A. A. McLean and 
against McKoy Sellers and N. A. Scllers who were sureties 
on his administration bond, to enforce payment of the afore- 
said Judgement, and that the complaint in said setion was 
not filed until fall term, 1879, of said court, and the said 
suit is now pending. That the defendant had no assets at 
the time the aforesaid judgment was rendered against him 
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and has no assets now. That defendant allowed judgment 
absolute in favor of Mary Ann McLean to be taken against 
him, on open account for the amount of five hundred dol- 
lars in January, 1875, after demand had been made on him 
by the plaintiff for the payment of the negotiable promis- 
sory note above described. The motion to set aside the 
judgment was allowed, and judgment against the plaintiff 
for costs of motion, and from these rulings the plaintiff 
appealed. 


Messrs. McNeill & McNeill and A. Rowland, for plaintiff. ' 
Messrs. W. F. French and Walter Clark, for defendant. 


Asuz, J. This was a motion to set aside a judgment by 
default under section 133 of the Code, upon the ground of 
surprise or excusable neglect. The decisions of this court 
are not uniform and altogether reconcilable on the construe: 
tion of this section of the code. In Grief v. Vernon, 65 N. 
©., 76, where the motion was made after the year from the 
rendition of the judgment, but within twelve months before 
the motion to set aside the judgment, the court held that a 
judgment by default against a party who had employed an 
attorney to enter his pleas, and such attorney had neglected 
to do so, is a surprise within the meaning of the section, 
and the neglect of the party to examine the docket and see 
that the pleas were in, is an excusable neglect. And at 
the same terrn in the case of Burke v. Stokely, 65 N. C., 569, 
which was a motion to set aside a judgment by default and 
inquiry and a final judgment, on the ground that the de- 
fendant had written to an attorney residing in the town 
where the action. was pending and employed him to plead 
to the action, stating that he had a meritorious defence, but 
no appearance was entered by the attorney and the defend- 
ant did not know whether his letter had been received, and 
he was not aware that the attorney had not made an ap- 
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pearance in the case until a few days before his motion to 
set aside the judgment was made, more than a year from 
its rendition. The motion was disallowed by the court 
below, and Pearson, C. J., said: “ We concur with the court 
below in the conclusion that the defendants do not make 
out a case of mistake, inadvertence, surprise or excusable 
negligence under the code, section 123, as to the judg- 
ment by default,” but the final judgment was set aside on 
the ground that one of the defendants had died pending 
the action. In Mabry v. Erwin, 78 N. C., 45, 46, two cases: 
The motion was refused by this court, Reape, J., saying, 
“more than a year had expired before the motion was 
made and therefore it cannot be allowed.” In Askew v. 
Capehart, 79 N. C.,17, the motion was not made within a 
year after the rendition of the Judgment and the plaintiff 
alleged that he did not discover the mistake until within a 
few months before the institution of this action. Judge 
Byxoum, speaking for the court, said: “But he was a party 
defendant to the action wherein the alleged mistake occurred. 
The law presumes that he took notice of all that occurred. 
in the progress of the action and of the Judgment rendered. 
He has neither shown nor alleged any excuse in rebuttal of 
this presumption. It was his duty to take notice.” And in 
the case of McDanie v. Watkins, 76 N. ©., 399, where His. 
Honor in the superior court, as in this case, found the facts 
“that the defendant had no notice of the existence of said 
judgment, except such as appeared upon the records of the. 
court, and the motion was made by the defendant more. 
than a year after the rendition of the Judgment, and upon 
that state of facts ordered the judgment to be set aside, but. 
this court, Pearson, C. J., delivering the opinion, says: 
“We think His Honor erred in respect to what ‘amounts. 
to notice of judgment,’ which isa matter of law. Suppose. 
judgment by default be taken at the appearance term in an. 


action commenced in the superior court, the defendant has: 
24 
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notice of this judgment at the term to which the summons 
is returnable, and cannot be heard to say, when he asks for 
relief under section 133, that he did not have notice of the 
judgment.” This decision, we think, is decisive of the case 
before us. It is truein that case, there was ne excuse given, 
ns in this ease of the neglect of counsel; but if anneunces 
the principle that what amounts to notice of a judgnrent 1s 
‘matter of law,” and when a party is personally served 
with a summons, he is bound to take notice. he law fixes 
him with notiee, and he cannot be heard to say, he did not 
have it. And that, we think, is the true distinction to be 
made in construing section 133. When a sammions 1s per- 
onally served upon a party or he isa party plaintiff to an 
action by his own act, or with his knowledge or consent, 
he is affected with notice of all that eccurs in the progress 
of the cause and must make his motion within a year after 
the rendition of the judgiaent ; bat when he has not been per- 
sonally served with notice, or has been made a party to the 
action without his knowledge, then he may make his mo- 
tion af any time within one year after actual notice of the judg- 
ment. 

Applying the principle of this distinction, which we think 
is fully recognized in the cases above cited, the defendant 
has not brought himself within the provisions of section 
133. He wasa party to the action, regularly served with 
the summons, and, after employing counsel, he never en- 
quired what had become of his case until nearly five years 
after the rendition of the judgment, and while we do not 
undertake to decide the question, which will probably be 
raised on the trial of the action on the administration bond 
now pending in the superior court of Robeson, with the 
lights now before us, we are unable to see, if his attorney 
had entered, as he directed, all the protecting pleas of ar 
administrator, how it would have availed him, tn tha 
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action, which was founded upon his nete under seal. See 
Parsons on Centracts, 128; Jfall v. Craige, G8 N. C., 805. 
But the defendant insists that even if the defendant has 
failed to make outa case of surprise or excusable negligence 
under section 133, the facts found by UWis Honor in the 
eourt below make cut such a case, as the old courts of 
equity would have set aside or enjoined the judgement and 
the superior courts now having all the jurisdiction of the 
old ceurts of equity should set it aside, and to sustain the 
point, the defendant’s counsel relied upon the cases of Smith 
v. Hakn, 80 N. C., 240; sie v. Saunders, 64 N. C., 307; 
Tooley’s Hxceutors v. Jasper,2 Lay., 883; Molyneux v. [fuey, 
SIN. C., 106. But these cases are not applicable and do 
net sustain the defendant’s position. In Smith v. Hahn, 
the judgment was set aside on the ground of fraud; 
Tooley’s Ee'rs v. Jasper, the injuuction was refused to be dis- 
solved by Judge Maur because the contract was unconscion- 
able, and the bond sued on wasalleged to have been founded 
in champerty and maintenance, and Judge Taytor had 
rendered a judgment upon the bond. In Jarman vy. Saun- 
ders the judgment set aside was rendered in violation of an 
express agreement between the parties, and the plaintiff 
had taken an tnconscientious advantage of the defendant, 
and Molyneux v. Huey was disposed of upon the same 
ground. “A court of equity will not grant an injunction 
against a judgment, when there has been negligence on the 
part of the complainant in availing himself of a defence at 
iaw, or other neglect.” To authorize a court of equity to 
interfere by injunction, there must be some fact, which 
clearly proved it to be against conscience to execute a judg- 
ment at Jaw, and of which the injured party could not 
have availed himself in a court of law; or of which he 
might have availed himself, but was prevented by fraud or 
accident, unmixed with any fault or negligence in himself 
or his agents) Adams Eq., 197, note 1, and cases there cited, 
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In the view we have taken of the case, we do not think 
we have anything to do with the question, whether the 
complainant had assets when he gave the bond, or how that 
fact, be it as it may, can affect the question presented by 
the record for our determination. 

We think theruling of His Honor in the court below was 
erroneous and his judgment on the motion is reversed, and 
judgment must be entered in this court for the plaintiff. 

Krror. Reversed. 
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DAVID PENDER and others v. N. J. PITTMAN and others. 
Injunction— Purchaser. 


1. An injunction against carrying out a contract of sale, made under a 
power contained in a mortgage, will net be granted where the relict 
{o which the plaintiff conceives himself entitled is not sought until 
the sale has been made and the rights of a purchaser have intervened. 


2, In order to be in a situation to avail himself of his supposed equities, 
the plaintitf should have attended the mortgage sale (he having full 
notice when and where it would take plaee) and apprised the bidders 
of his claims in the premises. 

(Capehart v. Biggs, 77 N. C., 261; Purnell v. Vaughan, Ib., 268, cited, 
distinguished and approved ) 


AppricaTion for an injunction in an action pending in 
Epcrecomee Superior Court, heard at Chambers on the 21st 
of April, 1880, before Gudger, J. 

Injunction refused and restraining order dissolved, and 
the plaintiffs appealed. | 


Messrs. W. B. Rodman, Geo. Howard and Fred. Philips, for 
plaintiffs. 

Messrs. Murray & Woodard and Connor & Woodard, for de- 
fendants. 
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Smity, ©. J. The plaintiff, David Pender, owning a lot 
in the town of Tarboro occupied and used as a store, the 
location and dimensions of which are particularly described 
in the complaint, on January Ist, 1874, his wife uniting 
with him, conveyed the same by deed of mortgage, to the 
defendant N. J. Pittman to secure a debt due him of $3,000; 
contracted for money leaned payable on the first day of the 
next year and the interest semi-annually with a power of 
sale in case of default in payment at maturity on twenty 
days notice. The accruing interest he continued to pay up 
to January Ist, 1886, but was not required to pay the prin- 
cipal. Qn February Ist, 1877, he alone made a second 
mortgage ef his interest and estate in the lot to John Nor- 
fleet to secure several notes executed in the name of the 
firm of Pender & Jenkins, of which he was a member, of 
the aggregate principal of $2266.38, and a further sum of 
$750 to be thereafter advanced and which was advanced by 
the mortgagee, with a similar provision fora sale at any 
time after February 13th, 1878, at the election of the mort- 
gagee on his demand in case of failure to make payment. 
On January Ist, 1879, Pender made a third mortgage, his 
wife being a party, to Joseph B. Best of his residuary estate 
in the premises to secure a note of that date due the latter 
and payable one day after date and with a like clause con- 
ferring authority to sell after a notice of twenty days. On 
November 10th, 1879, Pender conveyed the lot subject to 
these mortgages to the plaintiff, Andrew J. Cotten, in trust 
to hold the same as a security for three several bonds exe- 
cuted the same day to said Pender by his wife, one of $2000, 
napable at ninety days; a second of the same amount at 
four months; the third of $2400 at six months, with a pro- 
vision that if the bonds were paid as they respectively fell 
due, the estate should be conveyed by the trustee to her, 
the plaintiff, Mary C., for her separate use or to such cther 
persons as she should designate in writing, and that if she 
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should fail to make the payments, the estate should be re- 
conveyed to Pender. On November 19th, 1879, Pender 
made a general assignment of his personal property, in- 
cluding his wife’s bonds to the said Cotten and John L. 
Bridgers, trustees, for the security and payment of his debts, 
giving priority to those In the mortgages, the fand thus 
created being sufficient, as he alleges, to pay in full the pre- 
ferred debts and a retable part of the others. On the day 
of the assignment but after its execution, a jadgment was 
recovered against Pender by one of his creditors before a 
justice of the peace for about $70 which was at once dock- 
eted in the superior court and execution sued out thereon, 
levied upon the equity of redemption tn the jot, and a sale 
advertised ; but this was prevented by Pender’s satisfying 
the debt. On January Ist, 1880, after due publie notice in 
the name of all the mortgagees, Norfleet (acting for himself 
and the others), sold the premises to Thomas H. Gatlin, he 
being the highest bidder, at the price of $7526, the terms 
being that $2000 should be paid in cash and the residue in 
equal instalments at one and two years with interest, and 
possession delivered on April Ist following. Accordingly 
$2006 was paid on the day after the sale and three thousand 
dollars more were on the 14th day of the month paid to 
Norfleet who died soon after, and the defendants, W. H. 
Johnston and Benjamin Norfleet are his executors. 

The complaint charges that the sale was premature and 
uot authorized under any of the mortgages: noé under the 
first, because the interest on the debt had been regularly 
paid and the forbearance of the morgagee to assert his strict 
legal right for the default as to the principal, for so long a 
period, entitled the mortgagor to a reasonable previous no- 
tice of the intent to terminate the indulgence in order that 
the latter might have an opportunity to raise the means to 
meet the obligation and obviate the necessity of a sale; not 
under the second, for want of a prior demand as provided 
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in the mortgage deed ; nor under the last because no default 
had then been incurred. 

The plaintiff, Pender, alleges that the mortgagee, Pitt- 
man, did not authorize or assent to a sale under his mort- 
gage, and that upon conversations with him and with Nor- 
fleet, he had inferred that inasmuch as he had paid the 
execution, there would be no sale under the mortgage 
deeds. 

The object of the suit, instituted on February 26th, 1880, 
is to have the contract of sale annulled—a resale of the pre- 
mises under the direction of the court—an assignment of a 
homestead to Pender and wife and meanwhile an injune- 
tion against further steps to consummate the sale. 

The defendants, the executors of Norfleet, answering on 
information and belief, say the sale was advertised in the 
name of the mortgagees by their testator after a conference 
with Pittman, and, as he understood, with Pittman’s concur- 
rence, at the court house and ten other public places in the 
town for the fall space of time specified in the deeds; and 
that the said John L. Bridgers, the attorney and adviser of 
Pender and one of the trustees in his general assignment, alse 
agreed “that it would be for the interest of Pender that the 
property should be sold under the mortgage deeds; and on 
the day of the sale he was consulted by the testator as to the 
time of delivering possession, and assented to the announce- 
ment that it would te on the Ist of April; that Pender 
himself stated a few days before the sale that the property 
would be sold if it brought the amount of the mortgage 
debts; that their testator as appears by entries in his books 
on January 12th, 1880, in his aecounts with certain persons 
for whose benefit the notes of Pender & Jenkins were taken 
in his name and to whom he had transferred them, charges 
himself with their amount and on the next day paid them in 
full the balance due including the notes. 

The défendant, Pittman, who with the executors puts in 
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a joint answer, says that his last interest was paid through 
an account which Pender had against his wife whose sep- 
arate estate he was managing, in order that he might make 
up his administration account of the trust fund to the first 
of the year. 

The defendant, Gatlin, answers that, without persona! 
knowledge of the fact but on information and belie!, the 
testator, Norfleot, did make demand of payment of the debts 
mentioned in his deed, before proceeding to sell hat the 
remark imputed to Norfiect when informed of thesetiiement 
of the execntion by Pender, was preceded by the expression, 
“T have got nothing to do with that,” and did not warrant 
the influence that he would suspend proceedings for the sale ; 
that he paid a fair price for the land and bought in good 
faith, supposing all the requirements of the deeds to have 
been observed ; that his co defendant, Pittman, told hins in 
Pebruary that he had given authority to Norficet to act for 
him in making the mortgage sale, and that the plaintiff 
Pender, on the day after the sale, admitted to him that he 
had through his attorney consented to the sale. 

The complaint and answer, put in on oath, constitute the 
evidence heard by His Honor on the motion for an injune- 
tion against carrying out the contract of sale, of the time 
and place for hearing which, previous notice had been given 
the defendants as required in the teniporary restraining or- 
der befere made. His Honor refased the injunction and 
dissolved the restraining order, from which the plaintiffs 
appeal. 

Wo are not disposed to controvert the correctness of the 
general proposition, maintained in the argument for the 
plaintiffs, that a mortgagee who does not avail himself of 
the right to sell upon the default of the mortgagor, and who, 
by long indulgence and accepting regular payments of in- 
terest, has encouraged this expectation of the continuance 
of those relations by his own voluntary conduct, ought not 
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to be allowed suddenly to enforce his suspended right and 
break up those relations, without a reasonable previous no- 
tice to the mortgagor to enable him to make an effort to meet 
his obligation. But this equity ought to be promptly as- 
serted and not deferred until by the sale other interests may 
intervene, rendering it inequitable, if practicable, to reverse 
what bas been done and restore matters to their former con- 
dition. Difficulties of the kind present themselves in the 
way of the present application. More than half the pur- 
chase money has been paid in and a portion of it paid out to 
holders of the secured notes who are not parties to the action, 
and the mortgagee is not alive himself to look after the nec- 
essary re-adjustment. But aside from this, it is not alleged 
that any payments have been made by the debtor upon the 
notes secured in the second mortgage, nor any forbearance 
to be implied from the conduct or omission of the testator ; 
and the sale by him under his own mortgage as effectually 
puts the title in the purchaser as if made under all rendered 
perfect by the discharge of the prior mortgage debt to Pitt- 
man. The only exception to this sale is the alleged want of 
a previous demand. This objection rests upun the testimony 
of a living witness to a transaction between himself and a 
deceased person who cannot give his own version, and if 
admissible the evidence should be carefully scanned and 
weighed in the light of reasonable probabilities. Why, 
it may be asked, should the mortgagee wish to sell unless 
to enforce payment? And why does not the mortgagor in 
the misinterpreted conversations held with Norfleet in ra- 
gard to the contemplated sale suggest his ability to pay, if 
longer indulgence were given? Wasnot this itself an effec- 
tual demand to give activity tothe power of sale? But du- 
ring the month preceding, the mortgagor had attempted an 
absolute sale to his wife and substitated her notes in place 
of his own equity in the land; and of these he then made a 
general assignment with other personal property, which his 
own estimates show to be insufficient to meet his Habilities 
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and avert insolvency. The defendants’ affidavits also state 
that the attorney of Pender was consulted and in behalf of 
his principal consented to the sale, was present when it 
took place, advised as to the tirae when possession would be 
given, and that on the succeeding day Pender himself ad- 
mitted to Gatlin that he had through his attorney given his 
consent. It was with this information the second and larger 
payment of the purchase money in advance was made. If 
is in proof and without contradiction that Pender expressed 
his willingness to let the property be thus disposed of under 
the mortgages at a sum less than that bid, and there is no 
suggestion of any unfairness in the manner of selling—that 
the lot did not bring its full value or of any reasonable 
grounds for expecting a more favorable result from a re-sale. 
The homestead claim cannot prevail against the first and 
third mortgages so as to defeat the sale, and if valid it can 
be asserted against the fund in the distribution to be made. 
The decretal order retains the fuil value of the homestead to 
abide the future decision of the court upon the question of 
its validity. In the aspect of the case thus presented, and 
re-examining the evidence produced before His Honor, we 
entirely concur in his conclusion that the sale ought not to 
be disturbed and in refusing to restrain the parties from 
carrying out the contract. The cases of Capehart v. Biggs 
and Purnell v. Vaughn, 77 N. ©., 261 and 268, are not in con- 
flict with this opinion. In both, no sale had taken place 
and the proceedings therefor were stayed until (there having 
been dealings between the parties) the correct amount of 
the mortgage debt could be ascertained, so that the mort- 
gagor might know what he had to pay and have reasonable 
time to raise the money and redeem his property. 

We decide only upon the ruling of the court denying the 
interlocutory order for an injunction in this appeal and that 
the exception of the plaintiffs thereto are untenable. Let 
this be certified. 


No error. | Affirmed. 
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MORDECAY LAMB v. MILES CHUAMNESS. 
Homestead—- Bankruptey. 


The homestead of a defendant bankrupt is proteeted from sale under 
execution by operation of the amendment te the bankrupt act of 1873, 
without regard to the date of the Judgment lien. U.S. Rey. Stat., ¢ 
5040. 


Motion of plaintiff made before the clerk for execution 
to issue upon a judgment against the defendant, heard on 
appeal at Spring Term, 1859, of RaNDotpH Superior Court, 
before Seymour, J. 

The clerk allowed the notion and from his order the de- 
fendant appealed, and the same was reversed by the judge, 
and the plaintiff appealed. 


Measrs. J. N. Staples and W. W. Fuller, for plaintiff: - Cited 
Blum v. Lillis, 75 N.C., 295; Bump on Bankruptey, 142, 108 
et seg; Dawson v. Hartsfield, T9 N. C., 3384; Dizon v. Dizon, 83 
NC 22: 

Messrs. Seott & Caldwell, for defendant discussed the aathor- 
ities referred to by the plaintiff, and insisted that the matter 
had been adjudicated against the plaintiff in the district 
court of the United States. 


Suita, C.J. The plaintiff reeovered judgment against the 
defendant on March Ist, 1878, before a justice of the peace 
upon a debt contracted previous to the year 1568, and 
eaused the same to be docketed mm the superior court of 
Randolph county. The defendant, on May 27th, 1878, filed 
his petition in bankruptcy, and in November of the same 
year, obtained his diseharge. The land, which the present 
proceeding is instituted to subject to the satisfaction of the 
judgment, was set apart by the assignee and exempted, 
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as the defendant’s homestead, “Bayo to various liens 
against 1b.” 

On Jane 17th, 1878, the plaintiff filed in the bankrunt 
court proof of his debt, in which no reference is made to 
any security or lien, nor to any land or other property 
bound therefor, but describing his debt as a note “on which 
a judgment was taken in the superior court of Randolph 
eounty and docketed in said court,’ and annexing to his 
affidavit a transcript thereof. Itis not stated that there is 
any land to which the lien attaches, nor any claim asserted 
by reason of such judgment thereto, and the form of proof 
is that of an unsecured debt. 

The plaintiff applied by petition to the district judge, 
pending the proceeding in bankruptcy, and ata date not 
given, therein setting out his lien, for an order to enforce 
the same by a sale of the bankrupt’s land. The defendant 
resisted the application, and asa defence alleged that the 
land had been assigned to him as his homestead by the 
sheriff, under the requirement of the laws of the state, and 
subsequently by the assignee, and that it was exempt under 
the express provisions of the amendment to the bankrupt 
act made in 1873. Upon the hearing, the application was 
denied and the petition dismissed with costs, with leave to 
the plaintiff to pursue in the courts of the state any remedy 
he may have againsi the exempted land. 

Upon these facts aud proof that the judgment remains 
unpaid, the plaintiff moves for leave to issue execution to 

sell said land and to enforce his ens lien thereon, 
which motion was allowed by the clerk, and on appeal de- 
nied in the superior court; and from this refusal the plain- 
tiff appeals to this court. | 

The only question presented in the record is whether the 
plaintiff is entitled to proceed and se!l the defendant's home- 
stead, set apart as exempt under the law of the United 
States, for the satisfaction of his debt, since for all other 
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purposes than the enforcement of the alleged lien, and te 
the extent of the value of the land charged, the indebted- 
ness is discharged by the decree in the bankrupt eourt. 

{f the form of proof is of an unsectired debt, and we are 
inclined so to consider if, as it fails to designate any prop- 
erty subject to the lien or to show “whether any and what 
securities are held therefor,” as required by the act and the 
rules adopted to carry it into a (hey. Stat. OLS, § 5077) 
and the existence of the iIncumbrance is inferable only from 
the fact of the docketed judgment, it is by numerous de- 
cisions held to be a waiver and release of the Hen, and the 
debt itself thus separated is extinguished, as are other debts 
of the bankrupt, oF the discharge 

But waiving this point, the case is clearly within the con- 
templation of the amendments made to the bankrupt actin 
1872 and 18738. The law, as thus amended, among other 
exemptions specifically mentioned, adds: “Such other prop- 
erty as now Is or hereafter shall be exempted from attach- 
ment, or seizure, or levy or execution by the laws of the 
United States, and such other property, not included in the 
foregoing exceptions, as is exempted from levy and sale 
under execution or other process, or order of any court, by 
the laws of the state in which the bankrupt has his domi- 
cile at the time of the commencement of proceedings in 
bankruptcy, to an amount allowed by the constitution and 
laws of each state as existing in the year 1871; and such ex- 
emptions shall be valid against debts contracted before the adop. 
tion and passage of such state constitution and laws, as well -as 
those contracted after the same, and against liens by judgment or 
decree of any state court, any decision of any such court, ren- 
dered since the adoption and passage of such constitution 
and laws, to the contrary notwithstanding. (§ 5045.) 

It is plain that congress intended by this amendatory 
clause to prevent any discrimination among classes of debts 
in consequence of the different dates when they were in- 
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curred, and the inability of the states, under tne restraints 
of the federal constitution, to put them upon the same foot- 
ing, and such is the construction put upon the language in 
all the cases in the federal courts which we have examined. 
The defendant’s homestead is clearly protected from the 
plantiff’s debt, and his lien cebliterated by force of the words 
used, if congress has the constitutional power thus to enact, 
aud thisis the only point about which there seems to be 
any controversy. 

In ve Deckert, a case decided in the circuit court of the 
United States for the district ef Virginia, 10 Nat. Bank, 
Reg. 1, the distinguished chief Justice of the supreme court 
expresses the opinion that this feature in the amendment, 
which extends the exemption to such property as a state 
inay attempt to relieve, but is disabled from relieving, from 
the obligation of autecedent contracts, under the constitu- 
tion, destroys the uniformity necessary to the validity of a 
bankrupt law, and is consequently inoperative and void; 
while the recognition of such exemptions as are legally in 
force in the several states and leave for distribution under 
the administration of the bankrupt law all cuch property as 
eould then be reached by the creditor and appropriated to 
his debt, is within the competency and discretion of con- 
gress. ‘This view is sustained by the circuit judge of this 
district, ¢n re Shipman, 14 N. B. Reg. 570. The validity of 
the act, however, has been maintained in several other cases 
to which we will briefly refer, notwithstanding the high 
authority of Chief Justice Warre. 

In re Smith, 8 N. B. Reg. 401, Erskine, J., in the district 
court of the northern district of Georgia, in a learned and 
elaborate examination of the question, arrives at the con- 
clusion “that the exemptions claimed by the bankrupt sup- 
plant the liens of state judgments and decrees.” This 
opinion is re-affirmed by the same judge in another and 
subsequent case. In ve Jordan, 10 N. B., Reg. 427. Again 
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the same view is taken by Woods, circuit judge, and now an 
associate justice of the supreme court, in re Smith, 14 N. B., 
Reg. 295, in the cirenit court of the same district, who de- 
clares that, in his eee “congress may adopt the state 
laws on the statute books of the state, at a particular date, 
in reference to exemptions, and that the legislation is une- 
form, although the laws in some of the stutes may afterwards he 
repealed by the legislature, or declared null by the courts.” Refer- 
ring to the oposite apicion of the chief justice, he adds: 
“While thereiore disposed to yield great weight to this high 
authority, tf cannot forget that, in the opinion of the eon- 
gress of the United States, this law is constitutional, and 
that the highest jadicial authority has said that the courts 
ought no& to pronounce a law unconstitutional, unless its 
incompatibility be clear, decided and inevitable.” 

So Jtives, district judge, in re Kean, 8 N. B, Reg., 367, de- 
termined in the district court of the western aigirict of Vi Ir- 
ginia, says: “ We have even’seen that the power to cxempt 
and aie hase is plenary and has no limitation, but in the 
discretion of congress. It cannot alter the state exemption 
for state purposes: this would be indeed, as urged, to alter 
state laws, but I do not see why congress may not, in its 
discretion, to effect certain objects in its bankrupt system, 
relieve these state exemptions of restrictions deemed hostile 
to the spirit, principles and aims of that system. * * + 
This act, thezefore, in unfettering the state exemptions of 
certain restrictions and enlarging their operation, is, in its 
nature, mixed, and partakes of a state exemption in one 
aspect, and in another, of a congressional enlargement 
thereof.” 

So, in like manner, in re Jordan, 8 N. B., Rey. 180, Dick, 
district Judge, says: “I have a very decided opinion that 
congress did not exceed t he limits of its constitutional 
powers in enacting the act of March 3d,1873. I also think 
that congress, under its general powers over the subject of 
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baukraptey, could avold all liens, whether existing by statute, by 
usage, by express contract or at common Jaw.” 

The power of congress in passing a bankrupt law may 
unquestionably be exerted in destroying a en, as in dis- 
charging a debt to which it adheres, and no objection 


* 


founded upon these effects can He against the present act. 
“Nor ean it be truly aid,” remarks Myr. Justice Srroxe in 
the Legal Tender Cases, that congress may not, by its action, 
indirectly impair the obligation of contracts, if by the ex- 
pression be meant rendering contracts fruitless or partially 
fruitless. Directly it may, confessedly, by passing a bank- 
raptact, embracing past as well as future transactions, ‘This 
is obliterating contracts entirely.” 12 Wall, 407. Jlep- 
burn v. Griswold, 8 Wall., 603. 

The states possess no such power, and it was the evident 
intent of the act to give the sanction of a competent au- 
thority to the exemptions allowed under state laws, and 
make them uniform in their operation upon all debts alike. 
It does not undertake to incorporate those laws in the bank- 
rupt system which were in force by virtue of state legisla- 
tion. but to enlarge the scope of exemptions and make them 
effective when the state could not. This would seem to 
tend in the direction of securing uniformity, because it gives 
full instead of partial force to legislation, and supplies a 
defect irremediable by the act of the state. We feel con- 
strained, therefore, until the question shall be authorita- 
tively decided by the supreme court, and in this conflict of 
opinion, to say, in the concluding words of Judge Woops, 
“resolying doubts in favor of the law, we must decline to 
declare it unconstitutional,” 

No error. Affirmed. 
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J. N. GREER v. J. H. CAGLE, 
Equitable Jurisdiction—Consent of Parties. 


i. Where a court has jurisdiction of the subject matter, the consent of 
parties can give it Jurisdietion over the particular action. 

2. The superior conrt has exclusive jurisdiction cf the subiect matter of 
an action brought by a creditor of an intestate’s estate against the 
administrator, where it is aleged that the intestate tn Bis Ufe time 
bought certain land and beirg tnsolvent and tntercing to defraud 
creditors proenred the deed to be made to his son whe became his ad-. 
ministrafor, and Indgment demanded that he be declared a trustee and: 
the said land be sold te pay intestete’s debts. The right of creditors: 
to subject this tand is independent of the statute defining whaé lands. 
may be sotd for assets under a license fren the probate court, aad ean. 
only be enforeed by a cowrt of criviaal egnitable jurisdiction, such as 
does not attach to a conrt of probate. 

3. Suggestion of the court to the parties as to the further coaduct of the. 
CQUS:, 

(Rhenv, Lull, 13 Tred., 575 Smitherman vy. Allen, 6 Jones Eq.,17; Wal 
v. Fairley, 77 N. C., 105, cited and approved.) 


AppraL from an order made at Fall Term, 1880, of 
TRANSYLVANIA Superior Court, by Gilmer, J. 

The plaintif being a creditor of Leonard Cagle, deceased, 
brought this action against the defendant as. administrator 
of said Leonard, and in his own right, returnable to fall 
term, 1875, of said court. In his complaint filed at that 
term he alleges that the defendant’s intestate had contracted 
with certain parties for the purchase of a tract of land, pay- 
ing part of the purchase money in cash and the balance at 
some time afterwards, but being insolvent and intending to 
defraud his ereditors, he did not take the title to himself, 
but procured it to be made to the defendant, his son, whe 
became his administrator upon his death. And the judg-. 
ment asked was, first, that the defendant might be declared: 

20 
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GREER 2. CAGLE. 
a trtistee for the benefit of his intestate’s creditors, and 
secondly, that the land might be seld and the proceeds ap- 
plied to the payment of the intestate’s debts. At the same 
term, the defendant demurred to the jurisdiction of the 
court, taking the ground that the probate court had exclu- 
sive jurisdiction of the subject matter. 

The cause was eontinued from term to term until spring 
term, 1875, when the demurrer was withdrawn, and by con- 
sent of the parties, it was ordered that the cause be sent to 
the probate court and the defendant be allowed to answer, 
and the issues raised by the pleadings be sent up for trial at 
the next term of the superior court. 

At fall term, 1875, an order was made giving the defend- 
ant leave to file an answer at the next term, and that the 
next term should be the trial term. 

At spring term, 1876, the defendant filed his answer and 
‘took an order allowing him to take certain depositions, and 
the cause was continued from term to term until fall term, 
4878, when the plaintiff had leave to take depositions. 

At spring term, 1879, the record shows the following 
entry to have been made: ‘This cause is continued without 
prejudice, and leave is given defendant to file answer by 
the second day of next term as of this; all irregularities 
waived.” 

At fall term, 1879, the presiding judge made the follow- 
ing order: “ This proceeding coming on to be heard, upon 
inspection of the record, pleadings, &c., it is considered by 
the court that no issues have been transferred to this court 
for trial, and that the cause is not properly on the docket of 
this court.” 

Immediately upon the making of the foregoing order, 
‘the plaintiff gave defendant notice that he would move the 
probate court to have the cause there docketed, and accord- 
ingly on the 19th of September, 1879, did make such motion, 
which was resisted by the defendant but allowed by the 
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clerk, and from the order docketing the same the defendant 
appealed to the judge of the superior court at term time. 

At spring term, 1880, the defendant made an affidavit to 
the judge presiding, and thereon obtained an order to the 
effect that plaintiff should produce the prosecution bond 
theretofore filed and justify the same or file a new bond by 
Wednesday of the next term, or this case shall stand dismissed. 

At fall term, 1880, the following order was made: “ This 
cause coming on to be heard, by consent of parties it is 
treated as upon an appeal of defendant from the order of 
the probate court docketing the cause in that court. After 
hearing argument of counsel, it is adjudged by the court 
here that there was no error in the order of the probate court 
docketing the cause in that court, and said order is affirmed. 
Tt is further ordered that a writ of procedendo issue to said 
probate court to the end that the cause may be further pro- 
ceeded in according to law and the practice of the court.” 
And from this order the defendant appeals. 


Mr. Jas. H. Merrimon, for plaintiff. 
Mr. J. J. Osborne, for defendant. 


Rurriy, J., after stating the case. It is difficult to con- 
ceive how any cause could be conducted with so much ir- 
regularity, and so little regard to that precision which should 
attend the proceedings of our courts, as to make it doubtful 
what forum had cognizance of it; and yet so inconsistent 
has been the action of the parties to this cause, and so con- 
tradictory many of the orders taken during its progress, 
that it is brought here for us to determine, not the rights of 
the parties involved, but the point whether it is pending in 
the court of probate or in the superior court proper. Indeed 
the counsel for the defendant devoted his entire agument to 
the proposition that it had ceased to have a foot-hold in any 
court; that by force of the consent order of spring term, 
1875, and the order of fall term, 1879, “it had been cast out 
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of the superior court,” and that the probate court acquired 
no jurisdiction because of the laches of the plaintiff in hav- 
ing it placed upon the docket of that court. 

If the subject matter of the action were such that the two 
courts had concurrent jurisdiction, it would not be difficult 
to determine the matter, for such has been the conduct of 
the parties in assenting either expressly or by a clear im- 
plication to the jurisdiction of both tribunals, that either one 
of them might very properly have assumed control of the 
action and considered it to its determination. The rule is, 
that when a court has jurisdietion of the subject matter, 
then the consent of the parties can give 1b Jurisdiction over 
the particular action, and that this consent may be implied 
as a legal inference from their eonduct. But of the subject 
matter of the action now under consideration, the jurisdie- 
tion of the two courts is not coneurrent; on the contrary, 
the probate court has none, while that of the superior court 
is exclusive. 

We presume it will hardly be contended that an admin- 
trator can be required at the suit of a creditor of his intes- 
tate to sell lands for assets, when upon his own petitien for 
a like purpose he could not procure a license to sell them. 
And it has been decided by this court in several cases that 
no such license would be given under circumstances like 
those alleged in this complaint. The statute in defining 
what lands may be sold by an administrator for assets, In- 
clndes not only the lands whereof his intestate died seized, 
but all that he may have conveyed with intent to defraud 
his creditors, and all rigbts of entry and of action, and all 
other rights and interest in lands which he may devise, or 
by law would descend to his heirs. As was decided in 
Rhem vy. Tull, 18 Ired., 57, very soon after the adoption of 
tbe statute, no part of this description fits the lands sought 
to be reached by this action. The intestate did not die 
seized of them, nor did he ever convey them with intent to 
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defraud his creditors. There is no right or interest in them 
of any kind or character which he could devise, or which 
upen his death could descend upon his heirs. The right of 
the creditors to reach these lands ts entirely independent of 
the statute, and existed as well before as after its enactment. 
[tis a right to follow their debtor’s money which by a fraud- 
ulent contrivance has been put into them, and it is one that 
can only be enforced in a court possessing an original eqnita- 
ble jurisdiction, such as dees not attach to a court of probate 
under our system. Smitherman vy. Allen, 6 Jones Eq., 17; 
Wall v. Foirtey, 77 N. C., 103. 

Our conclusion then on this part of the ease, is, that the 
probate court had no jurisdiction of the subject matter of 
the action, and that the consent of the parties nor the order 
of the judge of the superior court could confer it upon that 
court; and therefore the order of the probate judge docket- 
ing the cause, 1f done with a view of his taking cognizance 
thereof, was void, and the judgment of the superior court 
affirming the same, was erroneous, aud especially that part 
of it which directed a writ of procedendo to issue to the probate 
court. | | 

Lhis disposes of the only point raised by the appeal, and 
it is therefore not incurmbent on us to consider the further 
one, of what is to become of the action. But as we havea 
decided opinion in regard to it, which may save the parties 
from loss of time and useless litigation, we venture to express 
it, and leave it to their election to be governed by it or not. 

Since the order made with the consent of the parties at 
spring term, 1575, sending the cause to the probate court, 
they have never ceased to treat the cause as one pending in 
the superior court. At fall term,1875, the defendant ob- 
tained leave to file his answer at the following term, which 
‘was declared to be the trial term. At spring terin, 1876, 
he filed his answer in the court during the term, aid ap- 
plied for leave to take depositions. At fall term, 1878, the 
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plaintiff bad leave of the court to take depositions. At 
spring term, 1879, the defendant obtained leave to file an- 
other answer, and it was expressly stated on the court docket. 
that the cause was continued without prejudice to either 
party, and that all irregularities were waived. If the jurisdiction 
of a court could ever be made, by the consent of the parties 
clearly and unequivocally expressed, to attach any cause, 
surely that of the superior court of Transylvania county 
must have attached to this one. 

It is true thatafter all this, the judge who presided in 
that court at the fall term, 1879, did sign an order declar- 
ing he considered the case as not properly upon the docket 
of the court, but he made no order dismissing it, nor indeed 
any order affecting any substantial right of either party, 
which could afford sufficient ground for an appeal. But 
suppose he had done so. The defendant even after this. 
recognized the cause as pending in the superior court, for 
at spring term, 1880, he filed an affidavit in the cause, in 
that court, as the basis for a rule on the plaintiff to file a 
bew prosecution bond,.or justify the old, on or before a 
given day, or his cause should stand dismissed. Dismissed 
from where? from the superior court, that court which at 
his instance was making the order? Under all these cir- 
cumstances, it does not oceur to this court that there can be 
any room for doubting that the cause was properly on the 
docket of the superior court in 1879, and that it should be 
so considered now, to be preceeded in according to the 
course of the court. | 

It is therefore considered that the order of the superior 
court affirming the action of the probate court in the prem- 
ises and directing a writ of procedendo. to issue to that court, 
is erroneous, and that it be so certified, that the parties may 
proceed in the cause as they may be advised. 
| Error, Reversed. 
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JOHN G. CHASTEEN v. WILLIAM P. MARTIN. 
Practice—Hquity, no Consideration necessary in Transfer of. 


1. Where a case does not disclose the grounds ef appellant’s exceptions, 
this court will affirm the judgment below not because it is thought to 
be right, but because it cannot be seen to be wrong. 


2, No consideration is necessary in the transfer of an equity, but only 
necessary to raise an equity; and when once raised, it can be trans- 
ferred like all other rights, upon legal evidenee of the will of the 
owner to make the transfer. 


(Williams v. Council, G3 N.C., 10; Stewart v. Garland, 1 Ired., 4703 
Fleming v. Halcomb, 4Ired., 268; Harry y. Graham, 1 Dev, & Bat., 
763 Thomas v. Alexander, 2 Dev. & Bat., 385; State v. Orrell, Bush., 
217; Turner v. Foard, 83 N. C., 683; Patton vy. Clendenin, 3 Murp 68; 
Honeycut v. Angel, 4 Dev. & Bat,., 800, cited aud approved.) 


~Crvit AcTIoN, tried at Spring Term, 1880, of CHEROKEE 
Superior Court, before Schenck, J. 

The plaintiff alleges that he is the purchaser of the equi- 
table interest of one J. B. Standridge in the lands described 
in the pleadings; that Standridge had purchased the same 
from John M. Martin, who had paid the purchase money to 
the state, and had assigned to the said Standridge the cer- 
tificate of purchase and valuation, which he had obtained 
for said land; that the defendant, William P. Martin, well 
knowing these facts, purchased the said land from John M. 
Martin, and obtained a grant from the state. The plaintiff 
prayed: 

1. That William P. Martin, might be declared a trustee 
for him, and thata decree be made requiring him to convey 
to the plaintiff such estate or title, as he, the defendant, has 
in the premises above described. 

2. For the possession of the land. 

3. For damages for withholding the possession. 

The defendant admits in his answer that the purchase 
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money had been paid by J. M. Martin to the state, and that 
the certificate of purchase and valuation had been assigned 
by J. M. Martin to J. B. Standridge, but contended that said 
assicnment had been made conditionally; that about the 
time of the assignment and transfer by Martin to Standridge, 
the said Standridge became security of the said J. M. Mar- 
tin, on a certain note or bond, payable to one Rogers, and 
it was to secure him, the said Standridge, from any proba- 
ble loss or damage, by reason of his becoming surety ag 
aforesaid; that the said certificate was transferred, and he 
alleges that the transfer of said certificate was not absolute, 
but made as security aforesaid; that sometime thereafter, 
suit was brought on the Roger’s note,and Martin being un- 
able to pay, Standridge was compelled to pay the same; 
that soon after this, Standridge entered into and took pos- 
session of one of the tracts of land transferred as aforesaid 
to J. B. Standridge, and for the purpose aforesaid, but not the 
tract in controversy, and bas held the possession ever since; 
and that the tract now sued for was permitted to remain in 
the possession of J. M. Martin, up to the time he sold to the 
defendant; that he consulted the defendant about the pur- 
chase of this lot designated in the certificate of valuation as 
lot no, 101, and he told him he set up no claim to this tract, 
and if he wanted to purchase it to do 30, and upon this he 
did purchase from his father, and upon his stating to the 
proper authorities that he was the person entitled thereto, 
obiained a grant from the state. He allegeain his unswer, 
that the pretended purchase by defendant from Standridge 
was with full knowledge of all these facts, and that the 
purchase was not made in-good faith, but for the purpose of 
annoying and harassing him, and that the plaintiff has 
never purchased the certificate from Standridge, but has 
only agreed to pay him a very small amount, wholly dis- 
proportionate to the real value, in the event, and upon the 
condition that he should recover against the defendant in 
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this action. He further alleged, that he had fully perfected 
his title to the land, by the means aforesaid, before the 
plaintiff made his pretended purchase, and that he was then 
in the open, notorious, and adverse possession of the land, 
of which the plaintiff had full notice. The plaintiff filed 
a replication, in which he denied all the allegations of the 
answer, and it does not appear from the record that there 
was any proof offered to sustain them. The following Is- 
sues were submitted to the jury: 

1. Was the sale from John M. Martin to J. B. Standridge 
an absolute sale, or was it in trust to secure the Roger’s 
debt? Ans. Absolute sale. | 

2. If it was on trust, did John G. Chasteen purchase the 
land from J. B. Standridge for a valuable consideration, and 
without notice of the trust? 

3. Did the defendant, W. P. Martin, at the time he took 
his grant, have notice that John M. Martin had assigned 
his interest to Standridge? Ans. Yes, by consent. 

4. Did John G. Chasteen, the plaintiff, have notice that 
the defendant had a grant for the land, at the time he pur- 
chased from J. B. Standridge? Ans. Yes, by consent. 

Upon this finding of the jury, the following judgment 
was rendered, to-wit: ‘“ This cause coming on to be heard, 
upon the pleadings and issues submitted to and found by 
the jury, and it appearing to the court now here, that John 
M. Martin sold to J. B. Standridge a tract of land known 
and described in the pleadings as tract No. 101, in 8d dis- 
trict of Cherokee lands, and transferred to J. B. Standridge 
the certificate of purchase therefor, and at the time of the 
said sale, the said J. M. Martin had paid the purchase 
money to the state of North Carolina; and it further ap- 
pearing that the said J. B. Standridge sold the said tract of 
land to the plaintiff John G. Chasteen, and transferred to 
him the said certificate of purchase, and it further appear- 
ing that after the sale and transfer by the said J. M. Martin 
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to the said J. B. Standridge, that the defendant W. P. Mar- 
tin purchased, with fall knowledge of the sale and transfer 
to the said J. B. Standridge, and afterwards procured a grant 
to be issued from the state of North Carolina; and it also 
appearing to the court, that the plaintiff John G. Chasteen, 
purchased of the said J. B. Standridge, after the said W. P. 
Martin had procured the grant from the state of North Car- 
olina: 

Now, after fuli argument by counsel, it is considered by 
the court, that the said W. P. Martin be declared trustee for 
the plaintiff John G. Chasteen and to him the plaintiff 
convey the legal title which he holds, and that the said ae- 
fendant, W. P. Martin, shal] surrender and deliver up to the 
plaintiff the possession thereof. 

And it is further ordered, adjudged and decreed, that the 
defendant convey to the plaintiff by deed of conveyance, 
all the right, title and interest in said tract of land, No. 101, 
in 8d district of Cherokee lands described in the pleadings, 
and containing two hundred and forty acres; beginning on 
a small hickory on a steep hill side, south-east corner of lot 
No. 101,and runs east one hundred and sixty poles, to a 
post oak, then north two hundred and forty-five poles, to a 
black jack on a small mountain, then west one hundred and 
seventy poles, to a small black oak, on the east side of a 
small creek, north-east corner of No. 100, thence south to 
the beginning; and that the defendant shall deliver the 
possession thereuf to the plaintiff; and it is further adjudged 
and decreed by the court, that the plaintiff have, and re- 
cover of the defendant his costs of suit, to be taxed by the 
clerk.” 

The defendant excepted, and appealed to this court. 


Messrs. W. W. and A. Jones, for plaintiff. _ 
Messrs. T. F. Davidson and Reade, Busbee & Bushee, for de- 
fendant. 
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AsHe,J. There isa statement of the case sent up with 
the transcript, signed by the opposing counsel, but it does 
not disclose the grounds of exception taken by the defendant. 
The statement of the ease, signed by counsel, or the presid- 
ing judge, in our practice, is a substitute for “a bill of ex- 
ceptions, wherein should be set forth the errors com:pliined 
of. “Itis the privilege of an appellant to make up his 
case, and it is his duty to do it, soas to intelligibly exhibit 
the error in the judgment of which he complains; and the 
rules of practice give him all the necessary power to do so. 
Ordinarily, if he fail to do so, the only course left open to 
the supreme court is to confirm the Judgment below, nob 
because it is thought to be right, but because it cannot be 
seen to be wrong.” Williams v. Council, 65 N. C.,10; Stewart 
v. Garland, 1 Ired., 470; Hleming vy. Halcomb, 4 Ired, 268; 
larry v. Graham, 1 Dev. & Bat., 76; Honeycutt v. Angel, 
4 Dev. & Bat., 306; Thomas v. Alexander, 2 Dev. & Bat., 
085; Stale v. Orrell, Busb., 217; Turner v. Foard, 88 N. C., 
683. 

In the absence of a bill of exceptions, we have looked 
through the record, and are unable to discover the grounds 
upon which the defendant’s exception was taken, unless it 
was because the second issue had not been responded to by 
the jury. That issue was immaterial. How could it bea 
material matter of inquiry whether he knew of the trust, 
when it was the trust itself he was buying, which he had 
the right to do, and which, by the transfer of the equity, gave 
him the same right to call for the conveyance of the legal 
estate that Standridge had, and it made no difference 
whether he paid a valuable consideration for it or not. 
‘For no consideration is necessary in the transfer of an 
equity, but only necessary to raise an equity, and when 
once raised, to be transferred like all other rights, upon legal 
evidence of the will of the awner to make the trausfer.” 
Patton v. Clendenin, 3 Murphy, 68. 
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There is no error; the judgment of the court below must 
be affirmed. 


No error. Affirmed. 


JOHN C. DAVIS and others v. WILLIAM INSCOE. 


Unregistered Deed—Statute of Frauds—Izecutor, renunciation 
of —Equitable Estate—Purchaser— Title. 


1. A deed for Jand exeented and delivered but not registered, does not 
pass the legal but only the equitable estate; and before registration 
the parties may rescind the contract by returning the consideration 
and re-delivering the deed. 

2. Where the agreement to rescind in such case is by parol, a third party 
is not permitted to set up the statute ef frands to invalidate the same 
for his beu:tit; this ean be done only by the party to the contract who 
is to be charged thereby. 

‘3. Asole executor, or a surviving executor, who has renounced, may 
retract his renunciation at any time and administer, before adminis- 
tration granted. Any intermeddling with the estate before qualifying 
is evidence of such retraction, and his subsequent qualification and the 
grant of letters testamentary validate, by relation, contracts made by 
him in behalf of the estate. 

4, The equitable estate in land which an unregistered deed conveys is 
subjeet to sale under execution, and the purchaser at sueh sale is enti- 
tled to a decree for the conveyance of the legal estate. 


3. Where sueh deed ts surrendered and the contract rescinded tn pursu- 
ance ef an agreement made before judgment recovered against the 
grantee, the purchaser ata sale under execution on said judgment ac- 
quires no tithe to the land, the effect of the agreement being to extin- 
euish the equity of the grantee. 

6. But where the judgement was obtained prior to sneh agreement and a 
sale is had thereunder, he acquires the equitable title, which when set 
up is sufficient to defeat an action to recover the land. 
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(Love v. Belk, Lived. Eq., 1635 Greeny. BR. R. Co., 77 N. C., 953 Mizell 
v. Burnett, 4 Jones, 249; Wood v. Sparks, 1 Dav. & Bat., 389; Mare v, 
Jernigan, 73 N. C., 471; Triplett v. Witherspoon, 74 N. C., 4753; Leey 
v. Granberry, 66 N. C., 228; Hoke v. Henderson, 3 Dev. 12, cited and 
approved.) 


Crvin Action to recover land tried at Spring Term, 1880, 
of FrankKiin Superior Court, before Se,mour, Jf. 

A jury trial being waived, the judge found the facts as 
follows: Dr. Thomas Davis ef Franklin county died in 
1862, leaving a last will and testament by which he directed 
his land to be sold by his executors, N. B. Massenburg and 
John C. Davis, who were appointed by him executors of his 
wii]. Massenburg alone qualified, and Davis renounced on 
the 22d day of January, 1565. Massenbure, as executor, 
sold the land in controversy and A. H. A. Stallings became 
the purchaser at five dollurs and fifty cents per acre, and on 
ithe same day executed a bond forthe purchase money with 
two sureties who were at the time solvent, and a deed for 
the land consisting of two hundred and sixty-six acres was 
executed by said executor to him. On the same day, “Stal- 
lings sold and conveyed by a deed in fee simple te A. W. 
Pearce, Sen., one hundred and fifty-six acres of the land, 
upon the same terms and for the same price as those be- 
tween the executor and Stallings, and Pearce had notice 
that no money had been paid for the land. — 

At September term, 1867, of the court of pleas and quar- 
ter sessions for Franklin county, Simon Kittrell obtained a 
judgment for one hundred and fifty dollars with interest 
against said Pearce and others, and at thesame term Brown 
& Thomas obtained judgment against Pearee and others for 
two hundred and fifty dellars and interest. 

Executions were issued on these Judgments from Sepiem- 
ber term returnable to December term of said court, and 
alias executions from December term, 1867, to March term, 
1868, of said court, and duly levied on said land. On the 
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Lith of March, 1868, the sheriff by virtue of said executions 
sold and conveyed the one hundred and fifty six acre tract 
{conveyed by Stallings to Pearce) to Thomas & Thomas, 
who in the year 1873 conveyed the same to the defendant. 

At June term, 1868, a judgment was obtained by Samuel 
Perry against said Stallings for one hundred and twenty- 
five dollars and interest, and execution issued upon the 
same from said term returnable to September term, 1868. 
The case and execution were transferred to the superior 
eourt on the 19th of June, 1868, and an alias execution 
issued from September term, 1868, to spring term, 1869, and 
levied by the sheriff on the one hundred and ten acre tract 
of the land conveyed to him by Massenburg as executor, and 
a vend. ex. issued from spring term, in pursuance of which 
the sheriff sold and conveyed said Jand to one Minitree, who 
in 1872 conveyed the same to the defendant. 

The deed from Massenburg to Stallings was never regis- 
tered and the purchase money was never paid. 

Massenburg died in February, 1867; and on the 11th of 
March, 1869, John C. Davis qualified as executor of Thomas 
Davis, deceased. | 

About a year before the Sth of June, 1869, the date of the 
sheriff’s sale of the Stallings’ part of the locus in quo and be- 
fore any judgment had been obtained against him, an oral 
agreement was made between Stallings and John C. Davis, 
by which, in consideration of the fact that no money had 
been paid for the land and that the sureties on the bond for 
the purchase money were insolvent, the said Stallings 
agreed to surrender his unregistered deed for the land, and 
shortly after the 11th of March and after the levy of the 
execution aforesaid and before the 5th of June, 1869 (the 
date of the sale), the said Stallings surrendered the deed to 
Davis. 

Stallings went into possession of the one hundred and ten 
acre tract in 1863, and remained therein until he surren- 
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dered the deed, and there was no actuai possession of the 
land from the time of such surrender until after the execu- 
tion sale, when Minitree took possession ; and from the time 
of the sale until the bringing of this action, the land has 
been continuously in possession, first of Minitree, and then 
of the defendant. 

A. W. Pearce, the Thomases, and the defendant have had 
continuous possession of the one hundred and fifty-six acre 
tract since the 23d of January, 1863. 

The defendant had no notice in fact of the claim of plain- 
tiff, or of the fact that the purchase money had not been paid 
or of the agreement to surrender or of the surrender of the 
deep, until several years after he had bought and paid for 
the land. | | 

The court found as conclusions of law, that plaintiff is 
entitled to recover the one hundred and ten acre tract, on 
the ground that the parol agreement for a conveyance of 
said tract was made before the teste of the execution, and 
that no person but the parties thereto can avail himself of 
the statute of frauds; and further, that plaintiff is not en- 
titled to recover the one hundred and fifty-six acre tract. 
There was judgment accordingly, from which both parties 
appealed. 


Messrs. J. B. Batchelor and Reade, Busbee & Bushee, for 
plaintifis. 
Mr. Charles M. Cooke, for defendant. 


AsHE, J. The land sold by the executor, Massenburg, 
was divided into two tracts by the purchaser, Stallings, by 
his selling one hundred and fifty-six acres thereof to A. W. 
Pearce on the day of sale, and reserving the residue of one 
hundred and ten acres. And though both tracts ultimately 
came into the possession of the defendant, they were acquired 
by him through different chains of title. The title to each 


400 IN THE SUPREME COURT. 


——— 


ae pee : ae ‘, 


DAVIS pv. INSCOR. 


9 ee ee 


was derived through a sheriff’s deed, but by sales under dif- 
ferent executions and at different times, and the principles 
of law which govern the one case have no application to the 
other. 

The plaintiffs claim title to the whole of the land sold by 
the executor. They insist that upon the death of the father, 
the legal title descended to them and was never divested by 
the sale to Stallings, because the deed made by Massenburg, 
the executor, to him was never registered, and a deed though 
execited and delivered but not registered does not pass the 
legal esinte. This according to recent decisions of this court 
we must hold to be law, whatever may be our individual 
opinionsin regard to its correctness. The unregistered deed 
however conveyed an eguitable estate to Stallings. But 
before any lien was acquired upon the one hundred and ten 
acre tract by virtue of the execution issued upon the judg- 
ment obtained by Perry against Stallings, and in fact before 
the rendition of the judgment, without any allegation of 
fraud, there was a parol agreement between Stallings and 
John C. Davis, the surviving executor, to surrender the un- 
regisiered deed in consideration that the notes given by him 
for the purchase money should bedelivered up. If this was 
a valid contract, it had the effect to extinguish the equity of 
Stallings in the tract of one hundred and ten acres. When 
a deed has been delivered, but before probate and registra- 
tion, the vendor and vendee may rescind the contract by 
returning the consideration and redelivering the deed. 
Love v. Belk, 1 Tred. Eq., 168. But the validity of this con- 
tract is denicd by the defendant on two grounds; first, that 
it is a parol contract for the conveyance of an interest in 
land and is within the statute of frauds and therefore void; 
and sceondly, that Davis having renounced the executorship 
had no right to make the contract. 

The answer to the first ground is that the defendant was 
not a party to the agreement and had no right to set up the 
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statute of frauds for the purpose of invalidating the con- 
tract. No person can avail himself of the statute for his 
own benefit, unless he is a party to the contract and is to be 
charged thereby. Green v. #. R. Co., 77 N. C., 95; Mizell v. 
Burnett, 4 Jones, 249. Stallings was the only person to be 
charged by the contract, and he ha? the right if he chose to 
exercise it to waive the protection of the statute; for when 
such a contract comes in question inter alios, it is generally 
regarded as a valid contract, and a third party cannot in- 
voke its application for his own benefit. Though Stallings 
was not legally bound to fulfill his parol contract by sur- 
rendering the deed, yet as he was unable to pay the pur- 
chase money, there was a moral duty resting upon him to 
do so; and if he chose to waive his legal right from asense 
of mora! obligation, the defendant being a stranger to the 
contract had no right to complain or preclude him from the 
exercise of his discretion. Browne on Stat. of Frauds, 
§ 180-135. 

The other ground is not so easily answered, but reasoning 
by analogy we are led to the conclusion that Davis had the 
right te make the contract in behalf of the estate of his tes- 
tator. Itis true he had renounced the executorship, and 
his renunciation had been put on record; but he had the 
right after the death of his co-executor and before general 
letters of administration with the will annexed were granted 
on the estate of his testator, to retract his renunciation and 
administer. The renunciation was not peremptory. Wil- 
liams on Executors, 250. And in Wood v. Sparks, 1 Dev. & 
Bat., 389, Judge Gaston says, 1f an executor actually re- 
nounces, “it is not to be questioned he may come forward 
the next day and take the cath of office and enter upon the 
execution of its functions.” But this principle, we take it, 
was meant to apply to those cases where the executor was 
the sole executor and retracts his renunciation before letters 
of administration granted. 

26 


402 IN THE SUPREME COURT. 


a =e se nm et ar reenact Sarre © 2A as A an nae : 


DAVIS 2. INSCOE. 


at Rance et a ot a ys as Zs ee ah! 23 Sl rey Ty i me ar me a a ir ae tt ree 6 te he a he 


An executor may do many things before receiving his 
letters, or even before probate. He may receive or release 
debts, give away or dispose of the goods and effeets of his 
testator, assent to legacies and bring actions, though he ean- 
not declare. Williams on Executors, 256-260; Tolier, 45. 
If an executor may do these acts before receiving his letters 
or before probate, we do not see why a surviving executor 
who had renounced, but may retract his renunciation at 
any time and administer before letters of administration 
sranted, may not do the same acts. Huis taking possession 
of the estate or intermeddling with it in any way before 
qualifying, would be evidence of the retraction of his renun- 
ciation, and would subject him to all the responsibiltties of 
the office. And as Judge Gaston says in Wood v. Sparks, 
supra, “it might perhaps notwithstanding the impropriety 
of such conduet constitute him a full executor.” An ex- 
ecutor who intermeddles with an estate may be compelled 
to prove the will and administer. And with respect to 
what acts will amount to administering so as to render him 
eompellable to act, it is held that whatever an executor does 
with respect to the goods and effects of the testator which 
shows an intention in him te take upon him the executor- 
ship, will regularly amount to administration. Williams 
supra, 244. 

We therefore held that John C. Davis in entering inte 
the contract with Stallings for the surrender of the notes of 
the latter and receiving from him the unregistered deed, 
was such an act as manifested the intention of assuming 
the burthen of administration, and was evidence of the re- 
traction of his refusal to administer, and when afterwards 
he qualified as executor and tock out !etters, it made valid 
vy relation the act of agreement, if it was not so vefore. 

The case of the one hundred and fifty-six acre tract of 
land stands upon a different footing. The execution against 
Pearce who purchased the tract from Stallings, was issued 


from the September term, 1867, of the county court of 
Franklin to its December term eusuing, and at the time it 
was issued, Stallings. had the deed from Massenburg in his 
hands, but unregistered. The deed not being registered, he 
had only an equitable interest in the land, and the sale to 
Pearce passed only the same interest which he had, the legal 
title in the meantime remaining in the heirs of Thomas 
Davis, which could be divested only by the registration of 
the deed to Stallings, for an unregistered deed does not pass 
the legal estate. Hare v. Jernigan, 76 N.C, 471; Triplett v. 
Witherspoon, 74 N. C., 470; dvey v. Granberry, 66 N.C, 223. 
The interest of Pearce then being equitable, the question is, | 
was it such an equity as might be sold under execution ? 
In the case of Hoke v. Henderson, 38 Dev., 12, Chief Justice. 
Rurrin said: “ We think it clear that the interest of a, 
purchaser at a sheriff’s sale who has paid his money but. 
not taken a deed, is a trust estate within the act of 1812.. 
The whole equitable interest is in him, and he has a right 
to call for a conveyance to himself at any moment.” And 
the same learned judge in that case said, “the estate of a. 
cestui que trust may be sold under execution though it. may 
be necessary that the purchaser should come into a court: 
of equity for the discovery, declaration and establishment 
of the trust and of permanent evidence of it, on which his 
legal title depends.” Ours is a purer and: more simple 
equity than that. There, the money it is true had been 
paid, and that raised the equity which could only. be en- 
forced by invoking the aid of the court of equity. But 
here, though the money has not been paid, the deed had 
been delivered, and all that was necessary to draw to it the 
legal title was its registration. It required no interposition 
of the equitable jurisdiction of the court to perfect the legal. 
title. Such was the interest of Stallings when he sold to 
Pearce, and the interest of the latter, which was sold by the 
sheriff, under the execution against him, It1is the equita-. 
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ble title derived by the defendant through mesne convey- 
ances from the sheriff that is set up as a defence in the 
answer against the recovery of the plaintiff of the hundred 
and fifty-six acre tract, and it has been held that where the 
legal and equitable remedies are blended together, as in 
our present system of pleading, the defendant can defeat 
the action to recover land upon equitable principles, and if 
upon the application of these principles the plaintiff oughi 
not to be put in possession of the premises, he cannot recover in a 
action. Chase vy. Peck, 21 N. Y., 581. 

We have considered all the points raised in the argu- 
ment of this case and hold, for the reasons ‘herein given, 
that the plaintiff is not entitled to recover the tract of one 
hundred and fifty-six acres, but that he is entitled to re- 
eover the one hundred and ten acre tract, and his costs. 
There is noerror. The judgment of the superior court is 
affirmed. 

No error. Affirmed. 


In same ease upon plaintiffs’ appeal: 


Asue, J. The questions presented in this case are de- 
cided in the case between the same parties at this term of 
the court, on the appeal of the defendant. It is unneces- 
sary to repeat the reasons there stated; but, as it was de- 
cided the plaintiff could not recover the tract of land sued 
for, consisting of one hundred and fifty-six acres, by reason 
of the equitable counter-claim set up by the defence, we 
hold the defendant is entitled to the possession of that tract 
of Jand:; and the legal title being in the plaintiffs, he has 
the right to a decree for the conveyance of the legal title 
from the plaintiffs and that it be declared in ‘lie decree 
that the effect thereof shall be to transfer to the defendant 
the legal title of the said land in fee simple. 
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McARTHUR & WALKER v. JAMES B. MORRIS. 
Description in Deed—Covenant of Seizin. 


An exception in a deed conveying land, of ‘‘ eighty acres, more or less, 
heretofore conveyed to L, joining said L’s land,” is merely descriptive, 
and not of the essence of the contract, so as toinvolve the breach of a 
covenant of seizin by the grantor, where the portion heretofore con- 

veyed js found upon asurvey to be one hundred and seventy acres. 


Civin Action for breach of covenant in a deed tried at 
August Special Term, 1879, of Rurarrrorp Superior Court, 
before Buzton, J. Y 

The defendant by deed executed on the 4th of April, 
1871, and to which his wife was a party, for the considera- 
tion of three thousand and five hundred dollars, conveyed 
to the plaintiffs two tracts of land with a minute and exact 
description of the boundaries of each, the former as “con- 
taining four hundred and eighteen acres more or less,” and 
the latter as “containing two hundred and forty-five acres 
more or less, saving and excepting out of the boundary of 
the last mentioned, that is, the Rucker tract, eighty acres 
more or less, heretofore conveyed by said J. B. Morris to J. 
K. Lynch, joining said Lynch’s land.” The defendant cov- 
enants in his deed, “that he is seized in fee simple of said 
lands and has lawful power to make this conveyance,” and 
further, “to warrant and defend the same to the parties of 
the second part (plaintiffs) and their heirs forever, free from 
the lawful claims of all persons whomsoever.” 

The defendant had on March 20th, 1861, sold and con- 
veyed to said J. K. Lynch for the sum of one thousand and 
fifty dollars, a tract with well defined boundary lines, rep- 
resented “as containing one hundred and fifty acres more 
or less,” the deed for which had not been registered and 
could not be found when the conveyance was made to the 
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plaintiffs. Upon a survey it was ascertained that the land 
described in the deed to Lynch consisted of two hundred 
acres, of which thirty covered the “ Dickey tract” and one 
hundred and seventy the “ Rucker tract.” 

The action is brought on the covenant of seizm to recover 
the value of the land embraced in the Lynch deed in excess 
of the eighty acres itis represented to contain, and the jury 
upon issues submitted and under instructions of the court 
ascertain the value, (1) of all the land purchased by the 
plaintiffs to be three thousand five hundred dollars; (2) of 
the ninety acres lappage upon the Rucker tract, above the 
eighty acres mentioned, to be two hundred dollars; and (3) 
of the thirty aeres lappage upon the Dickey tract to be fifty 
dollars. 

Upon this finding the eourt gave judgment for the plain- 
tiffs for the assessed value of both lappages with interest, 
and the defendant appealed from so much thereof as charged 
him with the lappage upon the Rucker tract. 


Messrs. Hoke & Hoke, for plaintiffs. 
Mr. W. J. Montgomery, for defendant. 


Smitu, C. J., after stating the ease. If the terms of the 
covenant were that there were but eighty acres taken from 
the area of the Rucker tract, with its defined boundary 
lines, by the pryor deed to Lynch, it would be broken and 
the defendant would be liable in damages commensurate 
with the value of the ninety acres lost beyond the number 
specified, and the ruling of the court would be correct. But 
if its meaning be, and such we think is a fair construction 
of the words, to exempt from the operation of the plaintiffs’ 
deed all the land embraced in the deed to Lynch, and the 
supposed area is mentioned as descriptive only, then the 
reserved land without regard to quantity would be included 
in the plaintiffs’, and consequently the covenant would at- 
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tach to no part of it. The defendant covenants as to the 
title to the land described and which his deed purports to . 
convey, but not to that which is reserved out of the general 
description of the boundary lines. A superior eutstanding 
title to the reserved part cannot be a breach of the obliga- 
tion entered into in regard to that which the granter desig- 
nates, and undertakes to canvey. “Whenever it appears,” 
remarks Chancellor Krenz, “by the definite boundaries, or 
by words of qualification, as ‘more or less,’ or as ‘contain- 
ing by estimation,’ or the like, that the statement of the 
quantity of acres in the deed is mere matter of description 
and not of the essence of the contract, the buyer takes the 
risk of quantity, if there be ne intermixture of fraud in the 
ease.” 4 Kent Com., 466. Sce also Noble v. Goggins, 99 
Mass., 235, where the authorities are reviewed and a similar 
conclusicn reached. Rawls Cov. Title, 338. 

The statement as to the supposed quantity passing under 
the Lynch deed, followed by the words, “more or less,” 
shows that 1t was but a conjectural estimate resting on 
memory oaly, and the purpose was toe exclude all which 
that deed embraced, so that if the area was less, the plain- 
tiffs would get the benefit of the enlargement, and if more, 
they must sustain the loss arising from the reduction. If 
there was fraud practiced, the plaintiffs are not without 
remedy in a different action, but in our opinion they can- 
not recover for the deficiency in the Rucker tract upon the 
defendant’s covenant. 

There is error,and judgment will be entered for the 
platntiffs for fifty dollars, the damages as to the Dickey 
tract, and interest. 

Error. Judgment accordingly. 
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*STEPHEN DAY and otbers v. JAMES R. DAY and others. 
Reforming Deed— Purchasers—Statute of Limitations. 


1. Where a deaf and aged father makes a deed to his son, in whom he 
reposes ronfidence, conveying a traet of land in fee, but omitting 
either by the mistake or contrivance of the son,under whose direction 
the deed was drawn, to reserve a life estate to the grantor, an equity 

arises in favor ef the father to have such instrument reformed in ac- 
eordance with the original intention of the parties. 

2. A-third person to whom the son conveys such land in-trust to pay his 
debts is a purchaser for value, but takes the land subject to the equity 
which had attached to it in the hands of- his grantor. 


3. The relief asked by the father in this case, beige entirely of an equi- 
table nature, is not barred by the statute of limitations (©. C. P., § 33, 
$) until after the lapse of three years from the discovery by the plain- 
tiff of the fraud upon his rights. 

(Newsom v. Bufferlow, 1 Dev. Eq., 379; Pugh v. Brittain, 2 Dev. Eq., 34; 
Brady v. Parker, 4 Ired., 430; McKay v. Simpson, 6 Ired. Ey., 4525 
Clemmons vy. Drew, 2 Jones, Eq., 314; Mason v. Pelletier, 82 N. €., 40; 
Hunt v. Frazier, 6 Jones Eq., 9Q; Potts v. Blackwell, 3 Jones Eq.. 449; 
Smau v. Small, 74 N.C., 16; Crowder v. Langdon, 3 Ired. Eq., 476; 
Wilson y. Land Co., 77 N. ©., 445, cited and approved ) 


Crvit Acrron to correct a deed tried at Fall Term, 1880, 
of Person Superior Court, before Hure, J. 

Judgment upon the “case agreed” was rendered in favor 
of plaintiff, from which the defendant trustee (Briggs) ap- 
pealed. 


Messrs. Graham & Ruffin, for plaintiff. 
Messrs. Reade, Busbee & Busbee, for defendant. 


SmitH, C. J. On September 4th, 1876, the plaintiff, 
Stephen S. Day, then advanced in age, deaf and reposing 


a 


*Ruffin, J., was of counsel and argued this case before his appoint- 
ment as associate justice. 
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implicit confidence in his son, the defendant, James R. Day, 
his wife joining with him in the act, conveyed to the said 
James R. Day, for no valuable consideration, the tract of 
land described in the complaint. The deed therefor was 
prepared by direction of the son and under an agreement 
between them that 1t should be so drawn asto reserve a life 
estate in the land to the plaintiff, and he supposed when 
the deed was executed that it contained such provision. It 
was not read over to the plaintiff, nor did he require this 
to be done, fully relying upon: the integrity and business 
capacity of the son to carry out their common understand- 
ing and intent in the form of the instrument to be executed. 
Nor did the plaintiff know of the omitted reservation. 

On December 3lst, 1879, the defendant, Day, being in- 
solvent, conveyed all his estate, real and personal, includ- 
ing the land thus acquired, except the exemptions allowed 
him by law, to the defendant, P. M. Briggs, in trust to 
secure his various creditors; the latter having no notice at 
the time of any mistake or omission in the plaintiff’s deed, 
nor of any equity vested in him for a reformation of any of 
its provisions. Upon these facts, admitted by counsel of 
both parties, the court was of opinion that the plaintiff was 
entitled to have the deed corrected and reformed so as to 
carry out the purpose contemplated in its execution and 
secure to the plaintiff an estate in the land for his life; and 
to this end adjudged that the defendant, Briggs, re-convey 
and assure such life estate therein to the plaintiff, and that 
the costs of this action be a lien upon the reversionary in- 
terest remaining in the trustee. 

The cases cited for the plaintiff in the brief of his counsel 
abundantly support the general proposition that contracts 
executory and executed under a mutual mistake, when the 
procf is fall and ciear, will be relieved against and reformed 
in a court of equity, so as to effectuate the real intent of the 
parties.— Newsom vy. Bufferlow, 1 Dev. Eq., 879; Pugh v. Brit- 
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tain, 2: Dev. Eq., 834; Brady v. Parker, 4 Tred. Eq., 480; Me- 

Kay v. Simpson, 6 Tred. Eq., 452; Clemmons v. Drew, 2 Jones 

Eq., 314; Mason v. Pelletier, 82 N. C., 40. | 
The jurisdiction to reform deeds is not exercised, how- 


ever, unless the transaction is based on a valuable or meri- 
toricus consideration. Hunt v. Frazier, 6 Jones Kq., 90. 


The extension of this equitable doctrine to the present 
case was not disputed upon the hearing, but it was con- 
tended that the defendant, Briggs, is a purchaser of the 
land for a valuable consideration, and without notice of 
any infirmity in the deed, and takes the estate free from 
the plaintiff’s equity. For this is cited Potts v. Blackwell, 
3 Jones Eq., 449, and the same ease re-heard and reported 
in 4 Jones Eq., 58, as well as other cases. 

This case does sustain the proposition that a trustee or 
mortgagee of land conveyed to secure pre-existing debts is 
“a purchaser for a valuable consideration within the pro- 
visions of the 18th and 27th of Elizabeth ;” butit is at the 
same time declared that “they take subject to any equity 
that attached to the property in the hands of the debtor, 
and cannot discharge themselves from it on the ground of 
being purchasers without notice, in like manner as a pur- 
chaser at execution sale takes subject to any equity against 
the debtor, without reference to the question of notice.” 

The same doctrine is announced by the same eminent 
judge in Small v. Smai,74 N. C., 16, thus: “The counsel 
of the defendants did not refer to any case or give any 
reason in support of the position that a creditor who takes 
a deed of trust conveying a tract of Jand to secure an ex- 
isting debt, stands in a better condition than the debtor in 
regard to an equity which has attached to the land in the 
hands of the debtor. The creditor who takes a deed of 
trust is not out of pocket one cent; so he stands in the shoes of 
the debtor and takes subject to any equity binding the land in the 
hands of the debtor.” 
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It is manifest then that the defendant, Briggs, stands in 
no better position to contest the plaintiff’s demands for re- 
hef than the grantor from whom his title is derived, since 
neither he nor the creditors have parted with anything of 
value in obtaining this security for their debts. 

Nor in our opinion will the objection prevail, which im- 
putes to the plaintiff a culpable inattention to his interests, 
in executing an instrument without examining into its char- 
acter, and inexcusable delay in making the discovery of its 
defects. 7 | | 

It is true, as remarked by Nasu, J., speaking for the court 
in Crowder v. Langdon, 3 Ired. Eq., 476, that “ where the fact 
is equally unknown to both parties, or where each has equal 
and adequate means of information, or where the fact is 
doubtful from its own nature, in any such case, if the party 
has acted with entire good faith, a court of equity will not 
interfere.” But the rule thus laid down does not meet the 
facts of this case. The relation of the parties with the at- 
tending circumstances will excuse aud account for the want 
of that vigilance and care which are expected and required 
in the ordinary dealings of men with one another, and pre- 
cludes any demand for the aid of the court. The same un- 
suspecting confidence which evidenced the execution of the 
deed without scrutiny of its contents and prevented enquiry 
afterwards, seems to have received the first rude shock when 
he was about to be deprived of his home and discovered it 
was not secured to him in the deed. The laches, if such it 
may be called, ovght not to deprive the plaintiff of that 
estate which he had supposed was and which ought to have 
been provided, according to the mutual understanding of 
both, in the deed itself. 

It does not expressly appear that the omission to insert 
the agreed reservation was not known to the son, and if it 
was, it would be a fraud practiced upon the father equally 
entitling him to relief after its discovery, Wilson v. Land Co., 
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77 N. C., 445, and the statutory bar will-run only from that 
time. ©. C. P., § 33 (9). 

The plaintiff alleges that the discovery of the fraud or 
omission was not made until after December 31st, 1879, 
when the deed in trust was executed, and as this averment 
is not controverted, we must assume it to be true. If the 
form of the deed was the result of mutual mistake, the en- 
forcement of it by the benefitted party would be a fraud 
upon the other; and so, as well as in case of actual fraud, 
the remedy would be equally open under the statute. | 

There has then been no such delay and inattention on the 
part of the plaintiff, nor does the statute Intervene to deny 
to the plaintiff the remedy for the correction of his deed, so 
that it shall conform to the intentions of both, and be in 
effect what it was meant to be in form. 

There is no error and the judgment must be affirmed. 

No error, 7 | Affirmed. 


*JOHN N. DAVIS v. JACOB ROGERS and others. 
Equity of Redemption—Leformation of Deed—Payment. 


Where one brings his action against the widow and heirs at law of a per- 
son deceased to redeem land conveyed to the decedent upon payment 
of a debt. which said conveyance was made to secure, and obtains a 
decree accordingly, the acceptance by the administrator of the deceased 
of the plaintiff's unpaid note is no satisfaction of such debt, and the 
land continues charged therewith until actual payment, notwithstand- 
ing an entry of satisfaction by the administrator, unobjected to by the 
clerk of the court, on the docket of the court where the cause is 
pending. 


| ata ieeemeaacmneniameel 


* Ashe, J., having been of counsel did not sit on the hearing of this 
case. 
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(Barnes v. Morris, 4 Ired. Eq., 22; Hyman v. Devereux, 63 N. C., 624 ; 
Smaliv. Small, 74 N. C., 16; Walker v. Moody, 65 N. C., 599; Single- 
tary v. Whitaker, Phil. Eq., 77; Aidder v. McIthenny, 81 N. C., 123; 
Isler v. Murphy, 71 N. C., 436, cited and approved.) 


Motion in the cause heard at Spring Term, 1880, of 
Union Superior Court, before McKoy, J. 

The plaintiff, assignee of John 8. Pardue, brings his ac- 
tion against the widow and heirs at law of Mosely Rogers, 
deceased, to have a deed absolute in form, and conveying 
the tract of land described in the complaint, declared to be 
a security for debt, and to be permitted to redeem the same. 
At spring term, 1872, a decree was passed determining the 
rights of the parties and the amount of the encumbering 
debt, so much of which as bears upon the present con- 
troversy is as follows: 

“Tt is thereupon considered, adjudged and decreed by the 
court now here, that upon John N. Davis, or any one for 
him, paying into the office of the superior court clerk of 
Union county, for the use of the defendants and for their 
benefit equally, the sum of $311.19, on or before the 26th 
day of April, 1872, or within twenty days thereafter, and 
all costs to be taxed by the clerk, including an allowance of 
five dollars for his report, then and in that event, a convey- 
ance of the land mentioned in the pleadings, is hereby de- 
creed from the defendants, each and all of them, to the 
plaintiff, John N. Davis; but inasmuch as many of the de- 
fendants are minors, it is further declared, adjudged and 
decreed, pursuant to law, (Revised Code, ch. 32, § 24,) that 
upon John N. Davis complying with the terms of this de- 
cree on his part, the effect of this decree shall be to transfer 
to the said John N. Davis, the legal title of the said prop- 
erty, to be held in the same plight, condition and estate, as 
though the conveyance decreed was in fact executed, and 
shall bind and entitle the parties, in the same manner and 
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to the same extent as the conveyance would, if the same 
were executed according to the decree,” with an order for 
its enrol ment. 

There is no direction for a sale upon the plaintiff’s failure 
to redeem, and in this respect the decree is incomplete and 
open to amendment if it becomes necessary. 

The present proceeding was commenced by notice of an 
intended motion for an order of sale of the land, served on 
the plaintiff September the 27th, 1876, followed by another 
notice, served September 22d, 1877, of a motion to be made 
to strike from the docket the following entries in the cause: 

“Recd. of G. W. Flow, clerk, three hundred and eleven 
dollars and nineteen cents, in full of this judgment, this 
14th of May, 1872. | 

| (Signed) Ropr. H. Parpvue.” 

“May 11th, 1872, satisfied and paid to office $350.” 

Numerous affidavits were offered in support of the mo- 
tion for reforming the decree to which the plaintiff opposed 
his own answer on oath, in which he states in general terms 
that the conditions of the decree were fulfilled by his pay- 
ing the money within the prescribed time, and that on May 
Lith, 1872, he paid to the clerk in currency $350, and took 
and was ready to produce his receipt therefor. 

Upon this conflict of testimony the court directed the fol- 
lowing inquiry to be submitted to the jury: “Has the 
decree of the superior court of $311.19 in this case made at 
spring term, 1872, been paid,” to which the jury responded 
in the affirmative. On the trial of the issue the plaintiff 
testified that on the day stated he paid into the clerk’s office 
the amount specified in the decree, with costs, except the 
sum of $138, for which he gave his individual note to the 
clerk, and had afterwards paid that; that the money first 
paid in was borrowed from R. H. Pardue, administrator of 
the intestate, Mosely, and the witness produced the admin- 
istrator’s acknowledgment of full payment, and the judg- 
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ment docket containing the memoranda set out in the 
notice of the motion ta erase them from the record. 

R. H. Pardue testified that, at the plaintif’s instance and 
for his convenience he accepted the plaintiff’s note for the 
sum due by the decree ($311.19) executed on May 11th, 
1872, to the witness individually, on which nothing has 
been paid, and he now offers to surrender it; that he never 
loaned the plaintiff money, nor was any paid into the office 
when he signed the receipt on the docket, and this was done 
solely at his suggestion. 

The evidence of the clerk was to the effeet that the plain- 
tiff and the administrator came to his office together, and 
the entries were put on the docket by the direction of the 
former; that no money was paid except for the costs, and 
that he never had any note of the plaintiff, as stated bv 
him to have been given. ; 

Upon this evidence, the court eharged the jury that R. 
H. Pardue, the administrator, was entitled to the money, 
and payment to him would discharge the plaintiff from 
liability therefor; that if the plaintiff paid the amount, or 
gave his note therefor to the administrator, and it was ac- 
eepted by him, in the absence of a fraudulent intent, and 
satisfaction of the decree was entered with their concurrence 
and receipted by the clerk, it would be a discharge of the 
decree. The exception to this instruction is alone before 
us, on the defendant’s appeal. 


Messrs. Battle & Mordecai, for plaintiff. 
Messrs. Wilson & Son, for defendants. 


Smiru, C. J., after stating the case. We do not approve 
of this ruling of the court. Itis plain, that the exeeution 
and acceptance of the note, instead of payment, is aot a com- 
pliance with the terms of the decree, by which the fund is 
declared to be for the use and equal benefit of the defend. 
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ants, and the personal representative had no control over it. 
The decree, until modified, is binding upon all the parties 
to the action, and its obligations cannot be evaded by the 
contrivance resorted to in this instance. The money when 
paid into the office, could only be paid out to the defendants, 
and a note given the administrator 1s not a substitute to 
satisfy the requirements of the decree. The court therefore 
erred in telling the jary that the giving and receiving the 
note, in place of paying the money, with the common intent 
evidenced by the entries, that it should be in discharge of 
the decree, can have such effect upon the rights of the de- 
fendants. | 3 

1. The execution of a note, never paid, is not a payment, 
unless so intended between the parties, and then, not as to 
other parties. 

9. The administrator, being a stranger to the action, and 
not entitled under the decree, had no authority to exonerate 
the plaintiff. 

3. The payment of the debt being a condition precedent 
and inseparable from the operation of the decree in passing 
the title, the estate in the land remains under the control 
of the court, as a still subsisting security therefor. 

These propositions are supported by the following author- 
ities. Barnes v. Morris, 4 Ired. Eq., 22; Hyman v. Devereus, 
63 N. C., 624; Small v. Smail, 74 N.C.,16; Walker v. Moody, 
65 N. C., 599; Singeltary v. Whitaker, Phil. Eq., 77; Kidder v. 
McIlhenny, 81 N. C., 123, and other cases. 

The entry made, under the circumstances detailed, if al- 
lowed the effect contended for, would be a successful fraud 
upon the rights of others, and secure the land to one who 
had never paid for it, and that under a decree that it should 
be paid for, before the title passed. The entry was unau- 
thorized and inoperative. 

In Isler v. Murphy, 71 N.C., 436, a receipt written opposite 
the case stated upon the docket, in these words: “ Received 
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of J. T. Murphy the amount of this judgment and interest, 
and my fee and the plaintiff’s costs,’ and signed by 8. W. 
Isler, attorney fur plaintiff, was held to be no part of the 
record, inasmuch as it was not entered as part of the pro- 
ceedings, or by the direction of the court. In our opinion, 
how and by whom the entry or memorandum was put upon 
the docket, was a proper subject of enquiry, in determining 
its leval import and conclusive effect upon the defendants. 
While :t is true the fund properly belongs to the administra- 
tor, and doubtless would upon his application be ordered 
to be paid over to him, instead of the defendants, so that the 
plaintiff could not be compelled to pay the money a second 
time, until the decree is medified it belongs only to those 
entitled under the provisions of the decree. 

For the error assigned there must be a new trial, and it is 
so adjudged. 

Error, Venire de novo. 


ALICE D. BLAIR and others v. E. A. OSBORNE and others. 
Construction of deed—Estate for life in Joint-tenancy. 


i. The habendum in a deed shall never introduce one who is a stranger 
to the premises td take as grantee, but he may take by way of remain- 
der; Therefore, a deed which in the premises gives a life estate to the 
mother grantee alone, and in the habendum to her and her children, 
operates to convey an estate fer life tothe mother, and an estate for 
life in joint-tenancy in remainder to her children. 


2. The act of 1784, which converted joint-tenancies into estates in com- 
mon, has reference only to estates of inheritance. (See following 
case.) 


(Powell vy. Allen, 75 N. C., 450, cited and approved.) 
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SprcrAL Proceepine for partition of land commeneed 
before the probate court and heard at Fall Term, 1880, of 
MECKLENBURG Superior Court, before Seymour, J. 

The defendants made the defence of “sole seizin” and 
thereupon the case was transferred to the superior eourt 
where several issues were submitted to the jury, all of which 
were found in favor of the plaintiffs, the court reserving 
the question as to the effect of the deed from Margaret 
Blair to Araminta Blair (mother of plaintiffs), which deed 
is as follows: “This indenture made this 21st day of No- 
vember, 1863, between Margaret Blair of the one part and 
Araminta Blair of the other part (both of Meckienburg, &c.,) 
witnesseth, that said party of the first part for and in con- 
sideration of natural love; and further, said party of the 
second [first] part hath given, granted and doth hereby 
give, grant and eonvey to the party of the second part, all 
that lot or parcel of land lying in the town of Charlotte 
and county of Mecklenburg (describing the property) to 
have and to hold the same with the appurtenances thereto 
belonging to Araminta Blair, the party of the second. part, 
to her and the children begotten upon her body by S. M. 
Blair, forever,” * * *. Both parties claimed the land 
(to divide which the petition was filed) under Samuel Blair 
the father of plaintiffs. 

Plaintiffs offered the register’s books of the county to show 
that Margaret had conveyed to plaintiffs in May, 1868, as 
appeared from the registry. Defendants objected to the in- 
troduction of the registry on the ground that only the 
original or a certified copy from the register’s record was 
competent. The objection was overruled and defendants 
excepted. | | . 

Plaintiffs offered evidence to show that they were children 
of Araminta Blair begotten on her body by 8S. M. Blair; 
that they were in existence when the said deed from Mar- 
caret was executed, and are still infants. 
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Defendants offered in evidence a deed from 8. M. Blair 
and Araminta to one J. Y. Bryce, and a mortgage. from 
Bryce to defendant, Bodfish, and a deed from Bodfish to 
defendant, E. A. Osborne as the assignee of the bank of 
Mecklenburg. 

Upon the finding of the Jury, His Honor on the point of 
law reserved being of opinion with plaintiffs gave judg- 
ment in their favor, from which the defendants appealed. 


Messrs. Wilson & Son and Dowd & Walker, for plaintiffs. 
Messrs. Shipp & Bailey, for defendants. 


AsHE, J. The only question which need be considered. 
in this case turns upon the interpretation ‘of the deed made. 
by Margaret to Araminta Blair. The deed operates as a 
covenant to stand seized to uses. In the premises of the 
deed, the land in dispute is given to Araminta alone, and 
the habendum is to her and her children. Do the children 
of Araminta take an immediate estate in joint-tenancy with 
their mother, or an estate in oe tenancy In remainder for: 
their lives ? 

The deed in the absence of any words of inheritance un- 
questionably conveys only a life estate to the donees, and 
whether the children take the estate jointly with their 
mother, or in remainder after her life, the estate is a joint- 
tenancy, for the act of 1784 which converted joint tenancies 
into estates in common, had reference only to. estates of in- 
heritance. Such is the. reasonable construction of the act 
and the interpretation which has been given to it by this 
court in Powell v. Allen, 75 N. ©., 450. 

The premises of a deed are used to set forth the names of 
the parties, any recitals of deeds, &c., that may be deemed. 
necessary to explain the reasons upon which the convey- 
ance is founded and tht consideration upon which it is 
made ; and it isthe office of the habendum to determine the 
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estate or interest which is granted, though this may be per- 
formed by the premises, in which ease, the habendum may 
explain, enlarge or qualify the premises, but not be totally 
contrary or repugnant. 2 Blk., 298. A deed may be good 
without any habendum, but where it is used it may ma- 
terially qualify the statement of the premises. In this deed, 
for instance, a life estate is given to Araminta in the prem- 
ises, and the habendum is to her and her children. The 
effect of the habendum standing alone would give a joint 
estate to Araminta and her children, but to give it such a 
construction would be inconsistent with and repugnaht to 
the premises, in which an estate is given to the mother 
alone. But the deed should have such a construction as is 
most favorable to the minds and intent of the parties as the 
rules of law will admit. We think it most probable when 
‘this deed was made, it was the intention of the donor to give 
the whole estate to Araminta for life and after death to her 
children absolutely, so as to exclude the husband of the 
donee from an interest therein. If that was the intention, 
the form of the deed for that purpose comports with, the 
rules of construction, for the doctrine is laid down in Shep- 
herd’s Touchstone, 151, that “ one who is not named in the 
premises may nevertheless take an estate in remainder by 
limitation in the habendum. 2 Roll. Abr., 68; Hob., 313. 
In 3 Leon Ca., 60, it is said that the habendum shall never 
introduce one whois a stranger to the premises to take as 
grantee, but he may take by way of remainder. 

Applying this principle to our case, the construction must 
‘be to give an estate for life to Araminta, and an estate for 
life in joint-tenancy to her children, the plaintiffs, in re- 
mainder. This construction necessarily defeats the petition 
for partition, for it is a general rule prevailing in England 
and in this country, “that no person has the right to de- 
mand any court to enforce a compulsory partition, unless 
the has an estate in possession—one by virtue of which he 
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is entitled to enjoy the present rents or the possession of the 
property as one of the co-tenants.” Freeman on Co- 
Tenancy, § 146. 

There is error. The petition cannot be sustained. Let 
this be certified to the superior court of Mecklenburg 
county, that the issues and proceedings in that court may 
be transmitted to the superior court clerk of that county te 
the end that the petition be dismissed. 

Error, Petition dismissed. 


JAMES M. POWELL and ethers v. JAMES Kk. MORISEY and 
others, 


Construction of Deed—Lstate for Ufe in Joint-tenrancy. 


A deed to five grandchildren without the use of any restrictive, exelu- 
sive or explinatory words couveys an estate for life in joint-tenancy. 
The act of 1784 applies ouly to estates of inheritance. (See preeeding 
aase.) 

(Powell y, Allen, 73 N. C., 490, cited and approved.) 


SpectaAL Procrerprnc for partition of land commenced in 
the probate court and heard at Spring Term, 1880, of 
Sampson Superior Court, before Avery, J. 

The plaintiffs appealed from the judgment below. 


Mr. D. J. Devane, for plaintiffs. 
Messrs. I. T. Boykin, and Reade, Busbec & Busbee, for de- 
fendants, 


Rurrin, J. This was a special proceeding begun in the 
probate court of Sampson county for a sale of lands for the 
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purposes of partition, and which was tranferred to the supe- 
rior court of that county, for the trial of certain issues 
raised by the pleadings. It comes to this court upon an 
appeal.of the plaintiffs from a judgement of that court over- 
ruling a demurrer which they had interposed to the answer 
of the defendants; but we have not thought it necessary to 
elaborate that point, as we are of the opinion that the plain- 
tiffs’ case must fail because of an eatire failure of title in 
them to the lands which are the subject of the action. 

The facts as set forth in the pleadings areas follows: On 
the 20th day of April, 1860, James Vann, under whom all 
parties claim, executed a deed whereby, after reserving to 
himself a life estate in the lands, he conveyed them to his 
five grandsons, James Register, Harman Register, Gibson 
Register, John R. Register and Edmond Register, without 
the use however of any words of inheritance in the deed, 
and in 1866 he died leaving a will In which after making 
several special legacies and devises, he devised the residue 
of his estate to the plaintiffs who are also his grandchildren. 

Of the grandsons mentioned tn the deed, three died during 
the life of the grantor and one since his death, leaving John 
R. Register alone surviving from whom the defendants, since 
the death of all his brothers, have purchased. | 

The plaintiffs insist that the effect of the deed was to give 
to the grandsons only a life estate in the lands, whereas the 
defendants say that it was the intention of the grantor to 
give them a fee simple interest, and that the necessary words 
of inheritance were omitted through the mistake of the 
dranghisman, and they ask to have it corrected so as to give 
effect to such intention. 

Of course if there be this mistake and the correction be 
made, then the plaintiffs cannot maintain their action; 
nor do we see that their condition will be bettered at all, if 
we give to the deed the construction insisted upon by them. 

A copy of the deed is made a part of the case, and upon 
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reference to it we find that after reserving the land to 
the grantor for his life, it conveys a vested remainder to 
the five grandsons, without the addition of “any restrict- 
ive, exclusive, or explanatory words,” such as is said by 
BLACKSTONE in his commentaries, to be necessary to prevent 
the estate created by it becoming a joint-tenancy. It has 
every clement essential to constitute it an estate of that 
character as defined beth by the author just quoted and 
Lorp Coxe, and must be so construed by us, and all the 
properties and incidents be given it, that preperly belonged 
to such an estate at common law save as they may have 
been modified by statute. 

In the very recent case of Powell vy. Allen, 75 N. C., 450, it 
was decided by this court that a joint tenancy for life was 
not withia the mischief intended to be remedied by the act 
of 1784 which abolished the right of survivorship in joint 
estates, and consequently was not affected thereby, but that 
the common law rule, so far as such an estate was concerned, 
remnained unchanged; and it is difficult to conceive of a 
case more in point than this one, as it too was an estate for 
life given to several jeint-tenants in remainder after a par- 
ticular life estate, and in which several of the tenants had 
died before the falling in of the particular estate. 

We are constrained to hold that upon the death of 
his companions and by virtue of the dectrine of survivor- 
ship, John R. Register as the last survivor became seized of 
the entire lands conveyed in the deed for and during the 
term of his life, and that the defendants as purchasers from 
him, are entitled to have the same and every part thereof 
for that period of time. As a necessary consequence to the 
failure ef their title to the premises, the plaintiffs’ petition 
should have been dismissed, and inasmuch as the plaintiffs 
are 11 no condition to complain of the action of the supe- 
rior court in overruling their demurrer, their appeal to this 
court is dismissed. 
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Let this be certified to the court below that the cause may 
be proceeded with in accordance with this opinion. 
No error. Appeal dismissed. 


HENRIETTA J. RADFORD and others v. RICHARD G. ELMORE 
and others, 


Covenant to reconvey—Legal and Equitable Estate. 


In 1866, a testator made his will devising land, and died iu 1870, but in 
1869, the Jand was sold under execution against him, and the purchaser 
covenanted to reconvey to testator on payment of sum bid; after tes- 
tator’s death, the purchaser took possession and occupied the premises 
until his death in 1875; in a suit by the devisees for the rents and 
profits and a redemption of the land under the covenant, a Judgment 
was rendered in their favor and also decrecing a site of the land to 
psy amount due the intestate purchaser; and the purchaser at this last 
sale conveyed to the defendant devisees, no colHsion being shown to 
exist, and the funds of the devisees being used in the purehase ; Held, 
that the devisees took the eqnitable estate vested in the testator under 
the covenant, and the conveyance to them by said purchaser passed 
the entire estate. 


{Robbinsy. Windley, 3 Jones Eq., 286; Williamson v. Williamson, 5 Jones 
Eq. 142; Simpson v. Wallace, 83 N. C., 477, cited and approved.) 


SpecraL ProceepinG for partition of land commenced 
in the probate court and heard at Fall Term, 1580, of 
WayNE Superior Court, before Gudger, I. 

The plaintiffs appealed from the judgment of the court 
below. : 


Messrs. Allen & Isler, for plaintiffs. 
Messrs. W. T. Faireloth, G. V. Strong and W. T. Dortch, for 
defendants. 
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Smita, ©. J. In April, 1866, Thomas R. Smith, who then 
owned the lands mentioned in the complaint, made his will, 
and therein devises to his infant children, the defendants, 
and to the feme plaintiff, an illegitimate child, in the fol- 
lowing words of description: “all the property that I may 
die seized and possessed of, after paying my just and legal 
debts, after the death of Pilpha Elmore,” the defendants’ 
mother, as to one hundred acres given to her for life, with 
certain contingent limitations over in the event of the death 
of any or all of them without issue, which, as they are all 
alive need not now be considered. The testator died in 
January, 1870, previous to which time, (to wit, on the first 
of May, 1869,) the land, after an assiynment of the tract 
first described in the complaint as a homestead and subject 
thereto, was sold under execution against the testator by the 
sheriff, and his deed therefor executed to John Coley; and 
the latter soon after entered into a covenant with Smith, the 
debtor, to re-convey the Jand to him on payment of thosum 
for which it was bid off. 

After the death of Smith, Coley took possession of the 
homestead tract, and retained and used it during his life- 
time. Upon his (Coley’s) death in April, 1876, the plaintiff 
and infant defendants instituted an action against the ex- 
ecutor of Smith, and the administrator and heirs at law of 
Coley, for an account of the rents and profits received by 
the latter during his occupation of the homestead and for a 
redemption of the Jand ander the provisions of his cove- 
nant with the testator. In this suit the defendants recov- 
ered the said rents and profits, excluding the plaintiff from 
any share therein, and the land was adjudged to be sold to 
pay the residue of the purchase money due the intestate, 
and the defendant, John R. Smith, appointed eommissioner 
to make the sale. The sale was accordingly made, and the 
land bought by one W. A. Deans, who afterwards canveyed 
it to the infant defendants. 
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The rents and profits of the homestead and the proceeds 
of sale of part of the land were used in making payment, 
but there was no evidence of collusion between the commis- 
sioner and Deans in the sale of the land to Deans, nor to 
impeach the bona fides of the transaction which vests the 
title in the defendants. 

Two issues were submitted to the jury : 

I. Are the plaintiff and defendants tenants in common? 

If. Did the defendant, John R. Smith, pay for the land 
with money or other property in which the plaintiff had 
an interest? | 

The plaintiff’s counsel asked the court to charge the jury 
that if they believed the evidence, they should find for the 
plaintiff. The court refused to give the instruction, and 
told the jury if they believed the evidence their verdict 
should be for the defendants. To both issues the response 
was in the negative. The estate of the testator in the land 
at the time of his death, was quite different from that he 
possessed when he executed his will; but his intent is mani- 
fest that all the property he had, with the exception already 
mentioned, should go to the defendants, his legitimate chil- 
dren, and the plaintiff; and, as under the act of 1844, a will 
is made to speak and take effect with reference to the real 
and personal estate comprised therein, “as if 1t had been 
executed immediately before the death of the testator, unless 
a contrary intent shall appear by the will;” and as such con- 
trary intent does not appear in the instrument, the devisees 
take the equitable estate vested in the testator under the 
covenant of Coley. Battle’s Revisal, ch. 119, § 6; Lobdins v. 
Windley, 3 Jones Eq., 286; Wilkamson vy. Williamson, 5 Jones 
Kq., 142. 

The sale to Deans to pay the encumbering debt, passed 
the entire estate in the land divested of all equity, and in 
the same plight it is purchased with funds of the defendants 
and the proceeds of the sale of a portion of it, in neither of 
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which had the plaintiff any interest, and conveyed to them. 
Simpson v. Wallace, 83 N. C., 477. 

His Honor therefore properly denied the request of the 
plaintiff’s counsel, and directed the jury upon the evidence, 
if believed by them, to find for the defendants. 

There is no error, and the judgment must be affirmed. 

No error. Affirmed. 


A. A. McLEAN and others 7. JOHN PATTERSON and others. 
Deed—Sale by Administrator. 


Where a deed is executed by an adininistrator in pursnanee of a decree 
to sell land to pay debts, the fact that the grantor signs the deed ‘\as 
administrator’? and not ‘tas commissioner’* does not operate to im- 
pair its effect in conveying title to the land therein described. 

(McNeill v. Morrison, 63 N. C., 508; Havens vy. Lathene, 75 N. C., 505; 
Cox vy. Blair, 76 N. C., 78, cited and approved.) 


Cryin Action to recover land tried at Fall Term, 1879, 
of Ropeson Superior Court, before Seymour, J. 
Verdictand judgment for defendants, appeal by plaintiffs. 


Messrs. McNeill & McNeill and W. F. French, for plaintiffs. 
Messrs. Rowland & McLean, for defendants. 


Sata, C.J. The plaintiffs derive title to the land in 
dispute under a grant from the state, issued in June, 1793, 
and a succession of conveyances thence to Joseph Thomp- 
son and Robert S. French, and a deed from the latter, ex- 
ecuted March 11th, 1856, to Gilbert M. McLean, the ances- 
tor of the plaintiffs. 
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The defendant introduced in evidence a transcript of the 
late county court, showing an application of A. A. McLean, 
one of the plaintiffs, and administrator of the intestate 
Gilbert M. McLean, for license to seil said land for assets to 
pay debits, the order licensing and directing the sale by the 
administrator, the report of sale and its confirmation, and a 
decree authorizing him to make title to John A. Sanders, 
the purchaser, and also the deed of the administrator, dated 
June Ist, 1866, conveying the premises to him. This deed 
describes the land as being “in the county of Robeson, on 
the east side of Shoelieel and east side of Long Branch, and 
on both sides of the Black Branch, adjoining the lands of 
Daniel Patterson, now deceased, Dunean Smith, deceased, 
Edward Wilkerson, John Patterson, Murphy C. MeNair, 
Daniel H., and John McLean, and lands of Angus McLean, 
deceased, and embracing the lands conveyed by R.S. French 
and Joseph Thompson, to G. M. McLean, March 11th, 1896, 
and registered in book D. D., page $23, register’s office of 
Robeson county, beginning at, &., describing by course and 
distance and occasional calls for lines of adjoining proprie- 
tors, the several boundaries of the tract, and excepting there- 
from 105 acres, included, but not intended to be conveyed. 
This description is identical with that contained in the 
deed from French aud Thompson to the intestate down to 
the reference to their deed, the difference consisting in the 
designation of the boundary lines specifically set out as 
aforesaid in the administrator’s deed. 

The jury, under the charge of the court, rendered a gen- 
eral verdict for the defendant, which, on enquiry from the 
court, they stated, was based on the ground that the title 
had passed from the heirs at law, by the administrator's 
deed. The record shows two exceptions taken by the plain- 
tiffs, viz: 

1. To the validity of the deed to Sanders, becanse it 1s 
signed by A. A. McLean, not as commissioner, but with the 
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sufix to his name, “administrator of the estate of G. M. 
McLean.” 

2. To the instructions given to the jury. 

The objection to the sufficiency of the deed, because of 
the manner in which it is signed, is untenable. The statute 
declares that, “upon the report coming in of the sale. and 
confirmation thereof, title shall be made by such person, 
and at such time as the court may prescribe.” Bat. Rev., 
ch. 45, § 68. Language of similar import is employed in 
reference to thesale of land for partition: ‘“ The court may 
authorize any officer thereof, or any other competent per- 
son, to be designated in the decree of sale, to sell the real 
estate under this proceeding.” Jbid., ch. 84, § 15. 

The usual and preferable practice is to appoint the clerk 
to make the sales required in partition, as an official act, 
covered and protected by his bond, and in discharging the 
duty he need not name himself commissioner. McNeill v. 
Morrison, 638 N. ©., 508; Havens vy. Lathene, 75 N. C., 505; 
Cox v. Blair, 76 N. C., 78. The same practice, and for like 
reasons, is pursued in sales of an intestate’s land for the 
payment of his debts. The court here directed the admin- 
istrator to convey the estate descended to the plaintiffs, and 
this order fully authorizes the deed. The body of the in- 
strument shows it was executed in pursuance of the deerce, 
and by virtue of the power therein conferred, and neither 
does the absence of the word commissioner, or the presence 
of those superadded, expressing his representative character, 
impair its force and operation in transferring the estate. 

2. The instructions of the judge are, in like manner, ob- 
noxious to no just complaint of the appellants. These were 
quite as favorable as they could require. The charge in 
substance is that if the deed from A. A. McLean, in defin- 
ing and describing the land by metes and bounds, did not 
include that claimed by the plaintiffs, their verdict should 
be for the latter; that if this description could not be loca: 
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ted and fitted, the verdict should be for the defendant, 1nas- 
much as the deed there identifies the land as that conveyed 
in the deed to the intestate, G. M. McLean. 

The charge is undoubtedly correct. Aside from the addi- 
tional recital of boundaries, the land is described in both 
deeds in the very same terms, and by express reference in 
the latter to the first deed, as embracing the land intended 
to be conveyed to the said Sanders. The only possible un- 
certainty springs from the special mention of the boundary 
lines, and this is removed by the ascertained inability of 
fitting them to any different tract. Indeed, without this 
finding, and upon the admitted facts, the court might pro- 
perly have told the jury, as the opinion was expressed after 
verdict, that upon the construction of the deed to Sanders, 
its legal effect was to divest the estate out of the plaintiifs, 
and they were not entitled to recover. Certainly they can 
not complain that this question, as to the land conveyed, 
was left to the jury. | | 

‘There is no error, and the judgment must be affirmed. 

No error. Affirmed. 


JOHN REED «. W. J. EXUM. 


Deed made under duress, cancellation of —Counterclaim for Bet- 
termenis. 


Upon cancellation of a deed alleged to have been executed under duress, 
the plaintiff is entitled to a restoration of the land with compensation 
for its use and such damage as it may have sustained, recoverable out 
of rents not barred by the statute of limitations. But the defendant is 
entitled to the counterclaim for the increased value from improvements 
put upon the land by him, and for the purchase money. 


(Futrill vy. Futrill, 5 Jones Eq., 61, cited and approved.) 
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Civit Action tried at Spring Term, 1880, of Wayne Su- 
perior Court, before Avery, J. 
In this action, commenced on February 28th, 1876, the 
plaintiff demands the surrender for cancellation of a deed, 
conveying the land described in the complaint, executed by 
him to the defendant in 1862, as he alleges, under duress, 
the restoration of possession, and damages as rent during 
the defendant's occupation. Issues, eliminated from the 
pleadings, were prepared and submitted to the jury, which 
with their findings are as follows: 

1. Was the deed from the plaintiff to the defendant, men- 
tioned in the complaint, executed under duress? Ans. Yes. 

2. What is the annual value of the land? Ans. $96.40 
due December 1st of each year with interest, as improved. 
The annual rents without improvements would have been 
$42.90. The first payment was for half year and due Decem- 
ber Ist, 18783. | 

3. What sum was paid the plaintiff by the defendant, 
and when? Ans. $390 in confederate money January Ist, 
1868. | 

4, What amountshould be allowed the defendant for per- 
manent improvements made upon the Jand? In response, 
counsel agree that permanent improvements, worth $240, 
were put on the land by the defendant after the year 1866, 
but none before. | . | 

Thereupon the court adjudged that the defendant recon- 
vey the land to the plaintiff and pay him the sum of 
$420.60, the aggregate annual rental, not barred by the 
statute of Jimitations, in its improved condition, without 
abatement for the betterments, and from this ruling the de- 
fendant appeals. 


Messrs. Gi. V. Strong and W. T. Faireloth, for plaintiff. 
Messrs, H. F. Grainger and W. T. Dortch, for defendant. 
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Sairn, C.J. The deed, though found by the jury to have 
been obtained by Curess, was not for that reason void, but 
capable of being avoided or confirmed at the election of 
the grantor. “All grants that are made by duress are void- 
able by the parties that make them, or others that have 
their estates,” and they may be validated. 2 Shep. Touch., 
933, 238; Bacon’s Ab., Title, Duress, D; Somere v. Pum- 
phrey, 24 Ill, 281; Deputy v. Stapleford, 19 Cal., 302. They 
should be avoided in a reasonable time after the vitiating 
force which produced the act has ceased to operate, and a 
long unexplained delay in asserting the right to annul 
raises a presumption of acquiescence and ratification. “There 
is no doubt,” say the court in Brown v. Peck, 2 Wis., 261, 
“that by long acquiescence in a contract, merely voidable, 
the right to avoid it may be lost.” But this aspect of the 
case and the consequences of the plaintiff’s inaction are not 
presented jn the record for our consideration, and we for- 
bear to express an opinion as to the effect of the delay upon 
the plaintiff’s claim to equitable relief. It would seem un- 
reasonable for the plaintiff to remain quiet, while the de- 
fendant is expending his money in the improvement of 
property, believing to be his own, and to which no claim is 
put forth for a series of years, and then take it back through 
ihe instrumentality of the court without allowing any com- 
pensation for its enhanced value. If the apparent laches 
does not obstruct the recovery of the land, it at least entitles 
the grantee, who had no option in the matter, to an allow- 
ance for its increased value by reason of the expenditures, 
from the amount with which he may be charged for the use 
and occupation. While it may be true that the defendant 
knew, or is presumed to know, as a proposition of law, that 
a deed thus procured could be set aside by the injured party, 
it would not be at his own instance without the concurrence 
of the plaintiff, and he might reasonably infer from the 
long interval elapsing before any movement is made to 
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disturb his possession or title, that the plaintiff was content 
to let the transaction stand undisturbed. He who asks 
equity must do equity, and the court in the exercise of its 
equitable jurisdiction will compel a reconveyance on terms 
that are just to both parties. Futrill v. utrill, 5 Jones Iiq., 
61. All that the plaintiff is entitled to is the restoration of 
his land in the state in which it was taken from him, with 
compensation for the use meanwhileand for any damages it 
may have sustained. On the other hand, its increase of 
value from improvements is a proper counter-claim against 
the wronged owner. But this counter-claim should be dis- 
charged from the earlier annual rents, as well as the pur- 
chase money paid, and when the successive rents have ab- 
sorbed the amount of these demands of the defendant, the 
remaining rents of the land as improved, not extending 
back beyond three years from the commencement of the 
suit, will be the measure of the plaintiff’s recovery. This 
increased rent is given because the improvements will then 
have been discharged out of the plaintiff’s funds. 

While the record is silent as to the adjustment of the 
respective claims whereby the sum adjudged is ascertained, 
and it would seem that all originating before the statutory 
bar interposes are disregarded, the same result will be 
reached, if these anterior rents are sufficient upon an esti- 
mate in accordance with this opinion; if not, the excess 
due the defendant must be met from the rents which are 
not barred. 

There must therefore be a reference to the clerk to make 
the computation upon the basis suggested, unless the parties 
themselves can agree upon the amount, and when ascer- 
tained, the plaintiff will be entitled to judgment therefor 
and for a reconveyance. 

Per CuRIAM. Judgment modified. 


28 
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MIBRA GULLEY and others v. BE. O. MACY, Adm’r. and others. 
Deed-—Title—Contrvact rn regard to land—-Parol Proof. 


1. A grantee tmder a deed absolnte on its face, but futended as a security’ 
for a debt (or one purchasing from him with notice of such defect) ac- 
quires no title as against ereditors or subsequent purchasers, evem 
though there be no intent to defrand creditors. 


9, If complaint states a parol contract in regard to land and the answer’ 
sets up another and a different contract, ft is not competent to the 
plaintiff to offer oral proof in support of his elaim, if objected to by 
defendant; and this, though the statute of frauds be not pleaded. 
(When such contract will be enforced, stated by RUFFIN, J-} 

(Gregory v. Perkins, 4 Dev., 59; Halcomde v. Ray, 1 Tred., 3405 Lyon v. 
Orissman, 2 Dev. & Bat. Eq., 268; Allen v. Chambers, 4 Tred. Eq., 125; 
Barnes v. Brown, 71 N. C., 507; Bonham v. Craig, 80 N. C., 224; 
Morrison vy. Baker, 81 N. C., 76; Weinstein v. Patrick, 75 N. C., 344, 
cited and approved.) 


Civi, Action tried at Spring Term, 1880, of WaxeE Su- 
perior Court, before Gudger, J. 

The defendants appealed from the judgment of the court 
_ below. See same case, 81 N. C., 356. 


Messrs. T. M. Argo and A. M. Lewis, for plaintiffs. 
Messrs. D. G. Fowle and Battle & Mordecai, for defendants. 


Rurrix, J. For present purposes we may treat the fol- 
lowing as the undisputed facts of the case: In Febzuary, 
1863, Thomas C. Nichols executed a deed, absolute on its 
face, conveying the land which is the subject of controversy 
to the defendant, George W. Thompson, and soon thereafter 
entered the army, where he remained until his death in 
January, 1864. He left surviving him as his widow the 
plaintiff, Mibra, (since intermarried with George W. Gulley) 
and the other plaintiffs, his children. On the 20th of May, 
1863, Daniel White, the father of Mibra, gave her the sum 
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of one theusand dollars, and at the same time executed an 
instrument in writing wherein he declarcd that he gave her 
that sum to be accounted for as an advancement in the dis- 
tribution of his estate, and directed her to use it in “the re- 
demption of her land now under a mortgage deed in the 
hands of one Mr. Thompson, said land to be for her use and 
benefit during her life, and then to her children equally.” 
This money she paid to Thompson in June, 1863; who made 
her no deed but simply surrendered that which he had re- 
ceived from her husband, which had not then been regis- 
tered, but has been since the beginning of this suit. After 
the death of Nichols, the defendant, Macy, became his ad- 
ministrator and in 1872 instituted certain proceedings in 
the probate court for a sale of the same land for assets to 
pay the debts of his intestate, and obtaining an order sold 
the same on tbe Ist June, 1872, when the defendant, Allen, 
became the purchaser at the price of $627, upon the pay- 
ment of which amount he took a deed from the adminis- 
trator, the said proceedings however being inoperative be- 
cause of the great irregularities therein. The defendant, 
Allen, soon after so purchasing, took possession of the land 
and has continued it ever since, except as to a sinall piece 
which hesold to the defendant, High; and placed him in 
the possession thereof, 

The facts in dispute between the parties are as follows: 
The plaintiffs allege that Thompson had purchased the land 
of Thomas C. Nichols, and that the deed of February, 1863, 
in being an absolute one, expressed the true intent of the 
parties; that plaintiff, Mibra, also purchased it, when in 
June, 1862, she paid Thompson the very money which had 
been advanced her by her father, and upon the express 
trusts declared by him, and that both of the defendants, 
Allen and High, had notice of all these facts at the time of 
their respective purchases. On the other hand the defend- 
ant, Thompson, alleges that said deed was intended only as 
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a security for an amount which Nichols owed him, at the 
time of its execution, and for certain other amounts then 
advanced to him or assumed for him, and that there was an 
express understanding between them that it should not be 
registered, but should be surrendered upon payment of the 
amounts intended to be secured, and that it was further 
agreed that Nichols and his family were to remain in pos- 
session of the land; and he expressly denies that there was 
any contract in regard to the Jand, between the plaintiff, 
Mibra, and himself, but says she paid him the money as 
agent for her husband, who was then in the army, and with 
the purpose simply to redeem his land in accordance with 
the understanding between them, and therefore he surren- 
dered her the deed, and made her none; that he knew that 
the money paid him had been furnished by her father, but 
had not the slightest intimation of the trusts imposed. 

The defendants, Allen and High, deny all notice of any 
irregularity in the proceedings for the sale, and of the claim 
of the plaintiffs, or any of them, to the land, and the former 
alleges that the money he paid for the land was used by the 
administrator of Nichols in the payment of his intestate’s 
debts, and that believing the land to be his, he has put im- 
provements upon it. 

The prayer of the plaintiffs is te have the defendant, 
Thompson, declared a trustee of the legal title for them ; 
and that he be decreed to execute a deed conveying the land 
to the piaintiff, Mibra, for life. with remainder in fee to the 
other plaintiffs, and that the proceedings in the probate 
court for a sale by the administrator be declared irregular 
and void, and the deed to Allen be cancelled, and that they 
recover the possession of the land. 

The defendants, Allen and High, deny the right of plain- 
tiffs to recover the land, and the former asks, 1n case the sale 
to him be set aside, that he be allowed for his improvements, 
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and also subrogated to the right of creditors, to whom his 
money was paid, against the land as the property of Nichols. 

On the trial in the court below, the plaintiff, Mibra, was 
introduced as a witness for the plaintiffs and testified that 
she first saw the deed from Nichols to Thompson in June, 
1868, when she went to see the latter for the purpose of buy- 
ing the land back; that she told him that she had gotten 
some money from her father and wanted to buy the land 
back, when he said he would call and see her; that he did 
not take the money that day, but the next week she went 
again and paid him the money and he delivered to her the 
deed frem Nichols to him, and that there was nothing said 
about that deed being a sufficient title, nor did she ask him. 
This was the whole ef the evidence offered by the plaintiffs 
as to the alleged purehase of the land of Thompson by the 
plaintiff, Mibra. 

The defendants introduced the defendant, Thompson, and 
offered to show by him the real consideration of the Nichols 
deed, and that it was only intended as a security, and to be 
surrendered upon the payments of the amounts secured, 
and the understanding between them that it should not be 
registered, but upen the objection of the plaintiffs the court 
excluded the evidence and the defendants excepted. This 
witness then stated that the plaintiff, Mibra, came to his 
house and told him that she had brought the money to 
“redeem the land” or else that she had “come to pay back 
the money” lent her husband, and he could not say which 
of the two expressions she used ; that she paid the amount 
and not a word was said about her buying the land or his 
making her a deed, and that he had no such understanding; 
that at the time he surrendered the deed to her, he told her 
that it had never been registered because he expected the 
land would be redeemed; that he had told her, too, that it 
had been the understanding between Nichols and himself 
that when his money was paid he was to surrender the land, 
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aud that he accompanied the act of delivery with the words, 
“ T now surrender the deed in compliance with that promise.” 
That he had previously teld her of the understanding that 
he was to surrender the land when his debts were paid ;. 
that he had signed no writing of any sort binding himself 
to convey the land to the plaintiff, Mibra, or any other per- 
son, that his debt had been paid and he had no further in- 
terest in it, and if there was any title in him he was willing 
to convey to any person to whom the court might direct. 

The defendant asked the court to charge the jury— 

1. “That if they believed from the evidence that the 
deed from Nichols to Thompson was not registered while in 
Thompson’s hands because of an agreement between them 
that it should not be so done, then the same was but a 
security and vested notitle in Thompson against creditors.” 

2. “That under the registration laws the deed was void 
because absolute on its face while it was intended as a 
security only.” 

3. “That there was no legal evidence that Mibra Gulley 
bought the land from Thompson for herself and her children 
in remainder.” 

The court declined to give any of the instructions asked 
for, but told the jury that if Mibra Gulley purchased the 
land with money furnished by her father, as a separate 
estate for herself with remainder in fee to her children, and 
had received from Thompson a surrender of the Nichols 
deed without the same having been registered and had re- 
tained the same in her possession and with her children 
lived upon the land, then, she had made a valid purchase 
of the land, though Thompson had made her no deed. 
His Honor further instructed the jury, that if she, at the 
time of getting the money from her father and when she 
paid it to Thompson for the land, treated the deed from 
Nichols to Thompson as a mortgage and paid her money an 
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the understanding that the same was a mortgage, she is 
‘estopped from denying the contrary. 

As we interpret the instructions asked for by the defend- 
ants and His Honor below seems to have understood them, 
we think they should all have been given to the jury, but 
as there is some obscurity in the first one, we should not 
teel willing to disturb the judgment of the superior court, 
if that stood alone, as we deem it to be the duty of parties 
so to present their points as to be clearly apprenended by 
the court below, and to show certainly to this court that 
there was an error committed, of which they have a right 
to complain. Taken literally, that one instruction if given, 
would have made the validity of the deed from Nichols to 
‘Thompson depend upon the agreement of the parties merely 
as to 1ts nen-registration, and without regard to the charac- 
ter of the deed itself, and might possibly have been properly 
refused. But we are convinced from the tener of the ex- 
amination of the witnesses and the charge of the court 
itself, that the point really intended to be made by the first 
two requests for instructions, was, that the deed being abso- 
lute on its face was void as to the creditors of Nichols, if 
the jury should be satisfied that it was only intended as a 
security for his debt te Thompson ; and this, because of the 
agreement of the parties that it should not be registered, 
and of the faet that it could not be registered, and we are 
eonfirmed in this opinion by seeing that the counsel for the 
plaintiffs seem to have understood it and have argued it 
in that light in their well-considered brief filed in this ease. 

Assuming that to be the true intent of the defendants first 
two requests for instructions, we think His Honor should 
have charged the jury accordingly. That a deed absolute 
on its face but only intended as a security is fraudulent as 
to the creditors of the maker, has been thought to be the set- 
tled law of this state since the case of Gregory v. Perkins, 4 
Dey., 50, and the case soon following it of Halcombe v. Ray, 
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1 Ired., 340. Such a rule, the court declares in those two 
cases, is necessarily deducibJe from the statutes requiring 
mortgages and deeds in trust to be registered, and as those 
statutes were passed because of the experience of the evils 
resulting from secret trusts and encumbrances, the courts 
felt constrained te extend their operations to the extreme 
limit of the misehiefs intended to be remedied, so as to em- 
brace every instrument which (whatever its form) was In- 
tended by the parties to be a security only, and this without 
regard to any intent on their part to defraud creditors. 
Such a grantee cau acquire no title as against creditors or 
subsequent purchasers, not because of any evil intent to per- 
petrate a fraud, but because he cannot bring himself within 
the provisions of a statute which allows mortgages and deeds 
in trust to take effect from their registration only. As an 
absolute deed, it cannot be registered because such is not the 
intent of the parties; nor as a mortgage, because it does not 
purport to be one and would fail to give that notice to oth- 
ers dealing with its maker, which it was the object of the 
statutes to secure. 

Wis Honor should therefore have charged the jury, that 
if the deed in question absolute on its face, was in reality 
but a security and was so intended and treated by the par- 
ties, it was void as to the creditors of Nichols, and that if 
the plaintiff, Mibra, had notice of such defect 1n if she was 
affected thereby, even admitting that she had purchased the 
land as she claims to have done. Coming in under Thomp- 
son with notice, she would stand in his shoes and be subject 
to every attack from creditors and purchasers to which he 
was liable. 

We come now to the defendants’ third prayer, proceeding 
upon the idea that the only evidence offered by the plaintiff, 
Mibra, of her alleged purchase of the land from Thompson 
was by parol, and that it was not, under our statute of frauds, 
“legal evidence” for that purpose. As stated by Pomeroy in 
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his treatise on the Specific Performance of Contracts, § 70, 
while many of the American states have by their statutes 
of frauds changed the phraseology of the English statute of 
29, Charles II, and especially in declaring the several con- 
tracts specified to be void unless written, while that merely 
prohibits the bringing of actions upon them, still it has not 
had the effect, except in a few states, of bringing about any 
very marked change in the decisions of the courts, most of 
them having adopted, in construing the provisions of their 
several statutes, the interpretation given by the courts of 
England to the corresponding provisions in that statute, 
notwithstanding the discrepancy in the language employed. 
This state must be classed with the few excepted states, and 
is so classed by the author just quoted. § 97. Our courts 
seem to have thought that in thus changing the language 
of the statute, the legislature must have intended something, 
and not being willing to defeat that intention made their 
decisions to correspond therewith, thus avoiding many sub- 
tle distinctions made by the courts of England, and the 
courts of the several states that have gone with them in 
their construction of the statute, and in which they seem 
many times to be endeavoring to defeat than to enforce it. 

The difference in the two constructions manifests itself at 
the very first step taken. The courts of England hold that 
the statute does not affect the substance of such contracts 
as are within its provisions, but simply prescribe a rule of ev- 
idence for their enforcement, and hence that it is necessary 
in order to get the advantage of the statute that it should 
be regularly pleaded. Whereas the courts of this state have 
held that it goes to and affects the contract itself, so that 
whenever and wherever a party 1s put to prove the contract 
which he seeks to enforce, he must show it to be of the 
character contemplated by the statute, and that by legal 
evidence. 
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It is true that in the early case of Lyon v. Crissman, 2 
Dev. and Bat. Eq., 268, it was held by this court that the 
objection that a contract is void because not in writing can- 
not avail a party who does not set it up in his pleadings, 
and Judge Gastron in delivering the opinion says, that as 
the plaintiff has alleged one parol agreement, and the de- 
fendant another, without reference to the statute, it has then 
become a matter to be determined by proof, which repre- 
sentation of the transaction is the true one,and accordingly 
the plaintiff was deemed to have a specific performance of 
an unwritten contract for the purchase of land. Still there 
was no question made in the case as to the competency of 
the evidence, and indeed could not have been, as the object 
of the bill was to enforce a trust growing out of the alleged 
purchase of the land by the defendant, partly with the 
money of the plaintiff and upon an agreement to convey to 
him upon his paying the balance, thus making a case that 
was never thought to be within the statute of frauds, but 
might always be established by oral proof. But be that 
as it may, this court has since that day, so often and so un- 
equivocally declared that although the defendant does not 
plead the statute, yet if he deny the contract as stated by 
the plaintiff, the court will not hear parol evidence in sup- 
port of the plaintiff’s claim. Such was the raling in the 
ease of Allen v, Chambers, 4 Ired. Eq., 125, which is one of 
the cases referred to by Pomeroy in his treatise before quoted, 
to illustrate the effect which the changes in the wording of 
the statute has produced upon the decisions of this court, 
In that case the plaintiff alleged that the defendant had 
~ made a parol contract to sell him a parcel of land contain- 
ing a certain number of acres and at an agreed price per 
acre, had accepted a part of the purchase money and ad- 
mitted the defendant in the possession of the premises, 
averred a tender of the wholeof the purchase money, which 
the defendant had refused to accept, and prayed that he 
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might be decreed to do so, and to make the plaintiff title. 
The answer admitted that the parties had entered into a 
parol contract for the land, and that under it the defendant 
had received some portion of the purchase money, but ex- 
pressly denied that the contract was such as was stated in 
the bill, and proceeded to show wherein it essentially dif- 
fered, and averred that he had offered and was still willing 
to carry out his contract as he understood it to be. After 
proofs taken by both parties the case was brought to this | 
court, and in disposing of it the court say: “The defend- 
ant,if he had chosen that mode of defence, might have 
brought the case to an end at once by a plea of the statute, 
but he has thought it due to himself to state his willingness 
and endeavor to deal fairly, and this he does by denying 
the contract as set out in the bill in two essential particu- 
lars. The parties are therefore directly at issue as to the 
substance of their contract, and as it 1s admitted to be by 
parol, there is no mode of ascertaining which is right, but 
by hearing the oral testimony of witnesses. That the leg- 
islature must have meant in such case to exclude.” And 
again they say: “If the defendant deny the agreement 
charged in the bill altogether, or deny it as charged, and 
set up a distinct and inconsistent agreement, it is impossi- 
ble to move one step further without doing so in the teeth 
of the act, which as a rule of evidence upon a point of fact 
in dispute between the parties, must be as binding in this 
court as ina court of law.” 

The same doctrine was held in Barnes v. Brown, 71 N.C.,, 
507, which in many of its particulars was not unlike the 
present case. There, the ancestor of the plaintiffs had given 
the first mortgage to one King, the ancestor of the defend- 
ants, and a second mortgage to other parties, under which 
last the land was sold and purchased by King who, the 
plaintiffs alleged, had agreed to reconvey to their ancestor 
whenever repaid the amount the land had cost him, and 


444 IN THE SUPREME COURT. 


GULLEY ». Macy. 


ere 


had received the entire amount thereof. The defendants 
without pleading the statute denied the allegations of the 
plaintiffs’ complaint and their right to the property. In 
speaking for the court, Judge RopMAN states the question to 
be, whether such a contract being in parol can be enforced 
consistently with the statute, and concludes that 2t cannot 
be; and this too, after the defendants had not.only failed 
to plead the statute, but had allowed the plaintiffs to offer 
evidence in support of their allegations without objection se 
far as is disclosed in the case. Andin this last particular 
it resembled the case of Allen v. Chambers, supra, for there, 
evidence had been taken on both sides and the cause set for 
hearing and removed by consent of parties to this court, and 
before any objection was interposed as to the nature of the 
contract. So that it is clear that both of the cases cited 
turned upon the legal inswfficecncy of the evidence offered in 
support of the contract. The very same point was discussed 
by the present Chief Justice in Bonham v. Craig, 80 N.C, 
2924 and determined in conformity with the decisions re- 
ferred to above. And so also is Jlorrison v. Baker, 81 N.C, 
76, where the rule is thus stated: “A contract which the 
law requires to be in writing can be proved only by the 
writing itself, not as the best, but as the only admissible evi- 
dence of its existence.” 

The farthest our courts have gone, and the farthest they 
seem inclined to go, is, to hold that the contract will be en- 
forced when the defendant in his answer submits to perform 
a parol contract as charged in the bill, or when be admits 
it and neither by plea nor answer insists on the statute. 

Since the defendant, Thompson, by his answer in direct 
terms denies that there was any contract of purchase betwee 
the plaintiff, Mibra, and himself, it brought the case within 
the principle established in the cases cited, so that the de- 
fendants (Thompson being among them and joining in the 
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prayer) were entitled to the charge as asked, and it was error 
in the court to refuse it. 

As there is to be a new trial, we have not thought it 
necessary to consider the question as to the competency of 
the defendant, Thompson, to testify as to the transaction 
between Nichols and himself, and their understanding in 
regard to the registration of the deed and the right of the 
former to redeem the land, further than to say, that it seeras 
difficult to distinguish this case from Weinstein v. Patrick, 
75 N. C., 844, in which it was held that a party very similarly 
situated was Incompetent under section 343 of the Code. 

As the alieged contract of purchase by the plaintiff, Mibra, 
is admitted to be by parol and therefore incapable of being 
specifically enforced, and as all other matters in dispute 
between the parties seem to be concluded by the verdict of 
the jury upon the issues submitted, and the defendant, 
Thompson, admits his debts to have been satisfied, it oc- 
curred to us at one time that it would be proper for this 
court now to declare the rights of the parties in the prem- 
ises.. But as it may be possible for the plaintiffs on another 
trial to offer other and competent testimony of the contract 
of purchase with Thompson, or to induce the parties to 
abandon their objection growing out of the statute to that 
now in their reach, we bave thought it just that they should 
be allowed the opportunity to do so. If however finding 
themselves unable to remove from their path the obstacles 
interposed by the statute, they should decline another trial, 
this court is of the opinion that the plaintiff, Mibra, is en- 
titled to be subrogated to the rights of the defendant, 
Thompson, whose debts she paid, and to have the value of 
her money with interest, subject however to the prior claims 
of the creditors of Nichols, as to whom his deed was void 
under the registration law of the state; that the defendant, | 
Allen, is entitled to be reimbursed the amount he paid for 
the land with interest, as that went to satisfy the creditors; 
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that he is also entitled to be reimbursed the present value 
of his permanent improvements, provided thesum does not 
exceed the amount due from him for rents and profits dur- 
ing the time he had possession of the premises; and that he 
is liable to pay rents and profits upon the land ag unim- 
proved during the whole time of his possession, as the 
plaintiff heirs at law of Nichols are all infants; and that all 
necessary accounts be taken and the land be sold and the 
proceeds be disposed of as above suggested. 

In determining the rights of parties as above, we have 
not considered how they may be affected by the recent act 
of 1879, ch. 257, providing a cure for certain irregularitiés 
in judicial proceedings in which infants and other persons 
under disabilities are parties, as that matter was not made 
a point in the case, and the parties are not intended to be 


concluded in regard to it. 
Error, Venire de novo. 


WILLIAM JOHNSTON v. WILLIAM R. COCHRANE and wife. 


Contract of sale of land to Feme Covert~Equitable Rights of 
Vendor. 


Plaintiff entered into a contract with a feme covert to sell and convey 
her certain land upon payment of a stipulated sum, and theretpon she 
and her husband entered into possession and still occupy the premises, 
having paid a part of the price; Held, on default of payment of bal, 
nee, the plaintiff is entitled to relief in having the trusts growing out 
of the transaction closed, and if the amount found to be due under 
the contract of sale be not paid, to have the land sold by decree of 
court and proceeds applied to the debt. The feme defendant does not 
set up the defence of coverture, nor elect to repudiate her obligation, 


Kornegay Vv. Carroway, 2 Dev. Eq., 403; Oliver v. Dix, 1 Dev. & Bat. 
Eq. , 605; Mebane vy. Mebane, 80 N. C.,, 34, cited and approved.) 
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Crvin Action tried at Spring Term, 1880, of Meck en: 
BURG Superior Court, before McKoy, J. 
The defendants appealed from the judgment below. 


Messrs. Jones & Johnston, for plaintiff. 
Messrs. W. W. Fleming and Walter Clark, for defendants. 


Smit, C.J. On the 24th day of April, 1877, the plain- 
tiff, owning the lot of land described in his complaint, en- 
tered into an agrecment with the feme defendant, wife of 
the other defendant, for the sale and conveyance to her of 
one undivided moiety thereof for the consideration of 
$2,190.88, and executed his bond to make title when the 
same was paid. He further contracted to cause to be trans- 
ferred for her use a judgment recovered by the Commercial 
National Bank against the defendant, her husband, principal 
debtor and himself as surety, for about $1,800, which had 
been assigned to a trustee for the plaintiff’s benefit. The 
feme defendant at the same time signed and delivered to 
the plaintiff her promissory note for the purchase money, 
to be paid on the Ist day of January of the next year. The 
defendants entered into possession and have since occupied 
the premises under said contract, and on the 8d day of No- 
vember, 1879, paid the plaintiff $500 in part of the pur- 
chase money. The residue remains still due. The plain- 
tiff is prepared and offers to comply with all the stipula- 
tions assumed Dy him, on payment of the remainder of the 
money. ‘These facts are alleged and admitted, and there is 
in the pleadings no controverted statement admitting an 
issue and requiring the intervention of a jury to deter- 
mine it. . 

The plaintiff’s right to relief in any form is resisted in 
the argument before us, on the ground of a want of capacity 
in the feme covert to enter into a binding contract, and on 
account of the omission of an averment, to be sustained by 


448 IN THE SUPREME COURT. 
JOHNSTON © COCHRANE. 


proof, of the plaintiff’s tender of a deed, before the com- 
mencement of the suit. But the defense of coverture is not 
set up in the answer, nor the invalidity of the contract for 
that reason relied on, but on the contrary, recognized in the 
partial payment meade under it. It is true her obligation 
may be repudiated, when not entered into according to the 
requirements and under the conditions prescribed under 
the statute, the disabilities of coverture remaining as before 
the law which secures to married women their separate 
estate, yet her election to do so ought to be manifested in 
her answer to the complaint. The obligations arising out 
of the agreement are mutual, and unless binding upon both, 
are binding upon neither of the parties. The feme defend- 
ant cannot hold the land without payment of the purchase 
money, the condition on which the estate was to be con- 
veyed. The contract of the plaintiff may be enforced, and 
he has a plain right to have the defendant’s election to 
annul or abide by their mutual and concurrent agreement, 
as an entirety and not severable in parts. 

‘Married women may take by purchase, unless their hus- 
band’s dissent, “says TrrgHMan, ©. J., in Bazter v. Smith, 6 
Bin., 427. 

“Tf a contract be made with the wife on good considera- 
tion, during the marriage, the husband may take advantage 
of it, and recover in an action on it, in which he may join 
his wife as co-plaintiff. And if he die without taking any 
such step, the right to sue upon it wil] survive to the wife.” 
Smith Contr.,221. The same principle is asserted by Park, 
B, in Gaters v. Modely, 6 M. & W., 432, and fully recognized 
in Kornegay v. Carroway, 2 Dev. Eq., 403, where the efficacy 
of a deed conveying a remainder after the uD estate in 
shares to the wife, was upheld. 

The plaintiff, however, does not here demand a judgment 
against the feme for the full amount of her note, as a bind- 
ing contract, but that the trusts growing out the agreement, 
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may be closed, and if the defendants refuse to pay what re- 
mains due under the contract of sale, the land itself may be 
sold, and the proceeds applied thereto. This equity is clear 
and incontestable, and this rchef only, is afforded in the 
judgment appealed from. 

The objection based upon the failure to tender perform. 
ance, is untenable in itself, and would perendered so by the 
defendant’s resistance to the action. Olver v. Dix, 1 Dev. & 
Bat. Eq., 608. | 

The judgment must be modified, however, so as to require 
the sale, if made, to be reported for confirmation, the proper 
practice prescribed in Alebane v. Mebane, 80 N. C., 34, and in 
other respects must be confirmed. | 

This will be certified for further action in the court below: 

PER CuRIAM. Modified and affirmed, 


ar i i rs ee 


G.W. SWEPSON aud others » MCKEAN JOHNSTON. 
Specific Performance— Contract to convey land. 


In an action to enforce the specific performanee of a contract to convey 
land, the inability of the vendor to convey the title for want of it in 
himself after reasonable efforts to obtain it, is a good defence. 

(Love v. Camp, 6 Ired. Eq., 209; Taylor v. Kelly, 3 Jones Eq., 240; Sugg 
v. Stowe, 5 Jones Eq., 126; Love v. Cobb, 63 N. C., 324, cited and ap- 
proved.) 


Civit Action to enforce specific performance of a contract 
to convey land, tried at June Special Term, 1880, of Hun- 
DERSON Superior Court, before Schenck, J. 

Defendant appealed from the judgement below. 


29 
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SWEPSONM vo. JOHNSTON. 
Messrs. J. H. Merrireon and F. F. Davidson, for plaintiffs. 
No counsel for defendaat. 


Surry, C.J. On February 3rd, 1865, the defendant en- 
tered into a covenant with the plaintiffs to convey to them 
within twelve months the lega} title, free fromm incumbrances, 
“to thirteen hundred and seventy acres of land, comprising 
eleven different tracts, situate, lying and being tn Fransyl- 
vania county, in the State of North Carolina, on the waters 
of French Broad, and being the lands upen which the said 
Johnston has recently resided,’ and at once to put them in 
possession. The action begun on October 27th, 1868, has 
for its object the enforcement of the specific performance of 
this obligation. 

The defendant, brought in by publication, in his answer 
denies that he has title to one thousand seventy-three acres 
of the land which had been conveyed by one Ii. Clayton to 
Thomas L. Webb, trustee, in a deed of marriage settlement 
for the separate use of the defexdant’s wife and the use of 
their children; but admits his ownership of two hundred 
and ninety-seven acres, adjacent to the large tract, and al- 
jeges that these matters were fully explained to the plain- 
tiffs at the time of making the contract. In explanation of 
‘his failure to carry it into offect, he states that when the 
agreement to sell was made in Octeber, 1864, and before the 
title bond set eut in the complaint was executed, he expect- 
‘ed to procure the assent of the trustee to the proposed con- 
-veyance, and that this was afterwards withheld because du. 
ring the interval of delay in payment, a tract of land, for 
the purchase of which negotiations were then in progress, — 
owing to the depreciation of confederate currency, was with- 
drawn from market, and the money could not be re-invested 
for the benefit of the trust estate. 

At fall term, 1870, the plaintiffs filed a supplemental bill, 
accepting the defendant's admission of the ownership of the 
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smaller tract, the boundaries of which they do not know 
and call upon him to define, and demand that he make 
them title thereto, and also to his contingent equitable life 
estate in a share of the larger tract, which they insist passes 
to him under the Clayton deed ; and these they offer to ac- 
cept in fulfilment of the stipulations of the contract. 

In response te the supplemental complaint, the defend- 
ant says that he has the legal title to one hundred and 
twenty-ene acres only, consisting of two tracts, the one con- 
veyed by one McJenkin to him by deed, of which he an- 
nexes a copy, the other known as the “ Wilson tract” con- 
taining one hundred and eighty-three acres, one undivided 
third of which he owns, and the remainder he bought at a 
sale under a decree of the court of equity for five hundred 
dollars, no part of which has he paid or secured, nor has he 
any certificate of purchase from the clerk and master, 
though he has since been in possession paying to the life- 
tenant of the land the annual interest on the purchase 
money. 

The defendant further states that in 1853 after his pur- 
chase of the McJenkin farm and the one-third interest in the 
Wilson land, he contracted in writing with the trustee of 
his wife, with her assent, for the sum of $1,406.25 which has 
been paid him out of the trust fund, te convey these lands 
to said trustee to be held upon the trusts of the marriage 
settlement, which contract has not hitherto been carried 
into effect by deed for that purpose. 

He further says that the deed of Clayton was intended by 
the parties to convey the land upon the same trusts, but it 
was by mistake so drawn as to secure a contingent equitable 
estate to the defendant, and he asks that it be so corrected 
as to conform to this cemmon intent. The other material 
allegations are controverted. 

At the same time, the trustee, Webb, was allowed to in- 
terplead and assert his equitable estate in the premises, and 
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he reiterated the allegations contained in the second answer 
in regard to his purchase of the land for the trust fand, and 
his payment therefor from the sale of slaves conveyed in the 
deed of marriage settlement, and he demands of the defend- 
ant his specific execution of his prior contract to convey the 
same. 

At spring term, 1872, the death of the trustee was sugges- 
ted and an order made that notice issue to the plaintiffs to 
show cause at the next term why his successor should not 
be made a party in his stead. After many continuances, 
the cause was removed by consent to Buncombe and thence 
to Henderson superior court, and there tried at a special 
term in June, 1880, upon issues to the jury, which, with 
their responses, are as follows: 

1. Did the plaintiffs pay all the purchase money as al- 
leged in the complaint? Yes. 

2. Did the plaintiffs, when the bond was executed, know 
of the claim or interest of Webb, the trustee, in the Clayton 
land of one thousand and seventy acres? Yes. 

8. Was the McJenkin land purehased with the trust eee 
or for the purposes of the trust upon the written request of 
the defendant and his wife to the trustee, and did he assent 
thereto? Yes. | 

4. Was the Wilson land purchased under similar errcum- 
stances? Yes. 

5. Did the plaintiffs, or either of them, on February 3rd, 
1865, have notice of these facts in regard to those two tracts ? 
No. 

6. What ee have the plaintiffs sustained in the 
premises, ifany? $500. 

The court thereupon adjudged that the defendant make 
title as demanded in the supplemental complaint, and that 
the judgment itself operate as a conveyance thereof under 
the statute, from which the defendant appeals. 

The exceptions in the record are, first, for that there was 
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no party to represent the interests of the trustee or the 
cestuis gue trust involved in the action; and secondly, for 
errors assigned in the form of the decree itself. 

If the purpose of the suit was to settle the title te the 
sand, in order to such effect it is obvious that the antago- 
nistic equitable claims of the wife, through her trustee, 
should be represented and concluded by the result. ©. C. 
P.,§ 61. But the action is in personam and to compel the 
specific execution of a covenant to convey an estate in land. 
This, in a proper case, he will be required to do when the 
title is vested in him; and when not, he may be required 
to make reasonabie efforts to acquire such title as he has 
eontracted to convey, and be punished if he will not. But 
tne force of the Judgment is spent upon the person of the 
recusant contractor, and hence if he is unable to comply 
with his contract and has a sufficient legal excuse for his 
failure, the plaintiff is without this remedy. 

It is a defence to the suit that the vendor is unable to 
convey the title, for want of it in himself, after reasonable 
efforts to obtain it. Fry Spec. Perf., § 638; Pom. Cont., § 
203. And the doctrine is carried so far as to apply to the 
case in which the vendor, after his contraet, has sold and 
eonveyed the land to a bona fide purchaser for value and 
without notice of the prior equity. 7%6.; Lorp KENyon in 
Denton v. Stewart, 1 Cox, 288. And also when the concur- 
rence of others is necessary to perfect the title. Fry Spec., 
Perf., § 6€5; Pom. Cont., § 295. 

In Green v. Smith, 1 Atk ; 572, Lorp Harpwick ruled 
that this relief will never be given, when the act is impossi- 
ble to be done, and will leave a party to his remedy at law. 
And in Columbine v. Chichester, 22 Eng. Chan. Cases, 27, 
LORD CHANCELLOR CoTrENHAM refused to make a decree for 
specific performance because of the absence of an averment 
in the bill of the defendant’s ability to make title, while it 
was inferable from the statements of the plaintiff that he 
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could not. The general principle is that the performance 
of a contract will not be decreed, when the decree, by reason 
of the defendant’s incapacity to perform, would be a‘ vain 
thing.” 

In Love vy. Camp, 6 Tred. Eg., 209, it 1s decided that a ven- 
dor undertaking to sell land which he does not own to a 
purchaser who is ignorant of his want of title, will becom- 
pelled to make efforts to procure the title and will not be ex- 
cused merely upon theground that be does not possess if. The 
same learned judge, delivering the opinion of the court in 

Taylor v. Kelly, 3 Jones Eq., 240, declared and enforced the 
plaintiff’s right to secare the amount for which the defend- 
ant subsequently sold the land to a bona fide purchaser, 
though the land ee could not be pursued and reelaimad, 
and the same equity is reasserted in Sugg v. Slowe, 5 Jones 
Eq. 126. A less vigorous and more reasonable statement 
of the doctrine is made by Reapr, J., in Love v. Cobb, GSN. 
C., 324, in assigning reasons why the appheation could not 
be sustained for a judgment against the vendor. “ And (3) 

if a specific performance were decreed, 16 might amount te 

ihe perpetual imprisonment of Cobb, upon his failure to 
make title, for he bas not the title; or at least 13 would put 
him in the power of Llomesly to demand an unreasonable price 
for title. Jt would be ee wise if the court could see that it was 
quite within the power of Cobb to get the tile upon fatr terms. 
Nor would it avail the plaintiff anything to have a decree 
against Cobb with covenants of warranty of title, so as te 
give the plaintiff remedy at-law upon the warranty, for 
hehas the like remedy now upon the centract, if 14 be 
valid!’ 

{n the present case the defendant can only fulfil his con- 
tract, by acquiring the equitable estate vested in the trustec 
and arising out of the defendant’s prior contract with him, 
for which fall payment bas been made, and this can only 
be effected by the concurrence ofthe wife, for whom and her 


ee 


children it is held by the trustee. To compel the defendant 
to perform his contract and in order thereto to obtain a con- 
veyance from his wife, may involve an exercise of authority 
utterly inconsistent with that freedom of volition essential 
to its validity, and the absence of which undue influence 
must appear upon a private examination to give effect to 
her deed. “The wife ought not,” in the words of the same 
judge, “to be exposed to this compulsion on the part of her 
husband.” 

The plaintiffs de net demand a decree to compel the de- 
fendant to acquire, in order that he may convey, the title 
stipulated in his covenant, but that such estate and interest 
as he does possess shall be transferred to them. Ordinarily 
this proposition would be free from objection, for certainly a 
vendor ought to do what he is legally capable of doing in 
carrying out his agreement. But here the defendant, in his 
relations to his wife’s trustee, holds only the naked legal 
title, the whole equitable estate being in the trustee, and 
such a decree would in eifect disable the defendant from per- 
forming his previous and superior obligation, while it would 
be but a change of trustees in the substitution of the plain- 
tiffs in place of the one appointed in the deed. The trusts 
would follow the transfer and would be asserted against 
them. So thatif the trustee had remained a party his nara- 
mount equity would have prevailed; and to avoid circuity, 
the controversy would have terminated in a judgment di- 
recting the conveyance of the legal title to himself. The ver- 
dict determines the material facts, and the absence of the 
succeeding trustee from the record cannot enlarge the plain- 
tiffs’ rights in this regard. While then the plaintiffs may 
insist that the defendant sliall make proper efforts to remove 
the impediment arising out of his prior contract and thus 
enable himself to perform that entered into with the plain- 
tiffs, if would be manifestly unjust for the court itself to take 
any action impairing the rights of the trustee, or obstruct- 
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ing his remedy against the defendant to obtain the out- 
standing legal estate and thereby perfecting his title. 

Again it is a well settled rule that where there are equal 
equities, and oneacquires the legal estate, he will not be dis- 
turbed tn the possession of his jegal advantages by the liter- 
ference of a court of equity. If the transfer of the legal 
estate by virtue of the jadgment places the plaintifs in this 
favorable possession, it would be in effect to destroy the 
older and better for an inferior and junior equity; ard if 
not, it would subject the former to the inconvenicnes of par- 
suing and asserting it against the plaintiffs. 

The difficulty is not obviated by the form of the deerce, 
which itself undertakes to pass the defendant’s estate with- 
out the exceution of a deed, for the purpese and cl¥ect of the 
statutory provision are only to obviate the necessity of an 
actual conveyance, and to give to the decree the sume force 
and operation. But it appears that the defendant has an 
interest in the larger tract of land and the plaintils aro en- 
titled to that. But for the reasons stated, the Judginent Is 
erroncous and must be reversed, and the cause remanded 
for such further proceedings as the plaintiffs may be advised 
to take, according to this opinion. 

Error. Reversed. 


re a 


*SAMUEDL WITTKOWSIKIE and another v. CALVIN WATKINS and 
others. 


Ejectment—Lvidence— Preparation of Issues. 


1. In an action to recover land if appeared that defendang had excented 
a mortgage to pjaintHf with power to sell, and the land wascold there- 


*Ashe, J., having been of counsel did not sit on the hearing of this case, 
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under, and bought by a third party who reccived a deed and after- 
wards reconveyed to plaintiff, and the defeudant offered to show that 
said party acted in the purchase as agent of plaintiff; Zed, that the 
evidence was immaterial, as the plaintiff is entitled to recover upon 
the strength of his title as mortgagee. 


bo 


. The rule prescribed by the supreme court (SO N.C., £95) forthe prep- 
aration of issuesin the trial of causes, is merely directory, 


Crvit Action to recover land tried at Fall Term, 1880, of 
Awson Superior Court, before Avery, J. 

This was an action for the recovery of the possession of a 
tract of land, and to show title in themselves the plaintiffs 
alleged in their complaint, and proved on the trial, that on 
the 18th of December, 1872, Joseph W. Pond and his wife, 
the defendant Ellen C. Pond, conveyed the land to plain- 
tiffs by mortgage in which there was a power of sale; and 
under which they sold the lands on the 27th of September, 
1873, when one W. R. Jones became the purchaser, to whom 
a deed was made; and who reconveyed the same land to 
the plaintiffs by deed on the 80th of October, 1873. 

The defendants in their answer, make a general denial of 
the title of the plaintiffs to the land in dispute, and their 
right to have possession of the same; and as a second de- 
fence, the defendant, Ellen C. Pond, denies that she volun- 
tarily executed the mortgage to the plaintiffs; or that she 
ever acknowledged its execution before the judge of pro- 
bate for registration, and she asks that both the deed and 
the certificate of probate may be cancelled. 

The complaint was filed at spring term, 1876, and the 
answer at fall term, 1877; and when the case was called for 
trial at fall term, 1880, it did not appear that any issues had 
ever been prepared and submitted by the plaintiffs, but they 
proposed to do so then; to which the defendants objected 
and insisted that they could not be compelled to try until 
the issues had been agreed upon, or settled, as prescribed 
by the rule published by the supreme court. The presiding 
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judge allowed the plaintiffs to prepare and tender the issues 
they wished, and required the defendants to state their ob- 
-jections thereto, if any, and permitted them to tender such 
others as they wished to submit, which they did; and the 
court then settled the issues to be tried, and directed the 
trial to be proceeded with, to which the defendants ex- 
cepted. 

In the course of the trial, the plaintiff, Samuel Wittkow- 
ski was introduced as a witness for the plaintiffs, and the 
defendant proposed to prove by him that at the sale by the 
mortgagees, on the 27th of September, 1878, Jones purchased 
the land for them and as their agent, and that the deed was 
made to him with the distinct understanding that heshould 
reconyey the land to the mortgagees, the plaintiffs. ‘This 
evidence was objected to by the plaintiffs upon the ground 
first, that no such defence as that sought to be proved was 
set up In the defendants’ answer, and secondly, that it was 
immaterial, as the plaintiffs were entitled in any event to 
the possession under their mortgage, and His Honor con- 
curring with the plaintiffs excluded the evidence and de- 
fendants excepted. Verdict and judgment for plaintiffs, 
appeal by defendants. 


Messrs. Burwell & Walker and Giiliam & Gatling, for plain- 
tiffs. 
Messrs. John D. Shaw and W. A. Guthrie, for defendants. 


Rerrix, J. The position taken forthe plaintiffs, in regard 
to the point of evidence raised cn the trial, cannot be ques- 
tioned, They were so clearly entitled to recover the posses- 
sion of the land in dispute, upon the strength of their legal 
title as mortgagces, even, if their sale to Jones and his recon- 
veyance to them should be held to be invalid, as to make it 
perfectly useless to inquire into that matter. That may 
become of interest to the parties at some future day, but 
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could not possiby affect the issues involved in the present 
action, and therefore was correctly excluded upon the 
ground of its lmmateriality. 

This leaves for consideration, only, the question of 
practice under the rule prescribed by this eourt for the 
preparation and settling the issues in causes to be tried iu 
the superior courts. That rule, in substance, direets that 
at the term at which the pleadings in an action are com- 
pleted, the plaintiff’s attorney shall put in writing such 
issues as he may deem material and submit them to the 
defeudant’s attorney, who if he approve shall sign them, and 
they shall be treated as the issues for trial; but if he disap- 
prove them, then he shall prepare such as he may deem 
material, and the whole shall be handed to the judge “who 
shall settle the zssues and file them with the clerk, éo stand 
jor ivial aé the next term.” Tt was adopted, under the general 
supervisory power conferred on this court by the consti- 
wution, with a view to simplify, as much as possible, trials 
in the superior courts, but was never intended to be 
more than directery to those courts, and to parties to the 
actions to be tried therein. Notwithstanding the rule, the 
preparation of the issues in any é¢fse may be omitted to the 
moment of the trial; and we all know that such has been 
the general, if not the universal practice; and while its 
observance may most likely conduce to the orderly conduct 
of causes generally, 1t 3s, at last, a matter that must bein a 
great measure left to the Judgment of the attorneys, and the 
sound discretion of the courts. Either party can, at any 
proper time, have the benefit of the rule, independent of the 
wish of the other, by simply calling the matter to the atten- 
tion of the court and asking for its enforcement; and as it 
may be had, so it may be waived. 

Ta the present action, the pleadings were made up at fal! 
term, 1877, three years before it was called for trial, and 
neither party had, in all that time, meved in the matter of 
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cettling the issues, or invoked the interference of the court. 
So that we think His Honor might fairly presume, as he 
did, tist a compliance with the rule had been waived by 
wutual consent of the parties, both plaintiff and defendant. 

If the defendants were surprised by any issue that was 
adopted, so as to be unprepared with their proofs, all they 
had to do was to ask for a continuance of the cause, and we 
cannot doubt that it would have been granted them. In- 
deed, from the particularity with which His Honor called 
on the defendants, as shown in the case, to state their objec- 
tions, if any, to the issues proposed by the piaintilfs, we 
understand that he was using all possible care to avoid put- 
ting either party to any sort of disadvantage. 

Insiead, however, of asking for a continuance, or showing 
how they were in any wise inconvenienced by the action of 
the court, or of the opposing party, the defendants seemed 
to have looked upon the rule as strictly obligatory, and as 
entitling them, asa matter of law, to the next term after 
the issues were settled, before they could be required to try. 
In this we think they misapprehended the true intent of 
the rule and their rights under it, and therefore we hold 
there is no error in the rulings of His Honor. — 

No error, Affirmed. 


J. T. EVANS, Trustee o J. L. HOWELL and others. 


Evidence—Landlord and Tenant—Application of Rents—Judge’s 
Charge— Partner— Ratification. 


1. Declarations by the owner of a commodity accompanying his delivery 
of the sime to another party are competent to show the purpose of 
suyh delivery. 


JANUARY TERM, 1881. 461 


RT Somer rd a A a I A nt 


EVANS © Howry. 


A A i NaS AT ate ere Let ete an Bh pert fer iere— et balay ansteenntrene mereiun* 


OD 


. A statement by a lessee to his landlord that be has applied the first of 
the crop (leaving enough to pay the rent, but before paying the same} 
to the discharge of a debt due a firm of which the landlord is a mem- 
ber, followed by an expression by the latter of an intention to take 
such residue, is some evidenee that the landlord consented to sueh ap- 
propriation. 

. Where the jury find in such a case that what was left of the crops after 
paying the firm debt went into the lessor’s fiands and was suflicient to 
pay the rent, the application of the firsé crop to the firm deht will not 
be disturbed. 

4, A correct exposition of the law, though irrelevans te the mafter in 
hand, is not assignable for error, unless some positive harm or mi:con- 
ception is shown to have resulted therefrom. 

5. While a partner is vot at Hberty to use a fand belonging to hig copart- 
rer individually iu payment of a partnership claim to his injury, yet, 
a subsequent ratification by the latter will make the act valid. 

(State v. Mikle, 81 N. C., 552; Carter v. Beaman, 6 Jones, 44, cited and 

approved.) 


28 
ad 


Crvit Action tried at November Special Term, 1880, of 
Harirax Superior Court, before Graves, J. 

The plaintiff, Evans, brought this action, as trusice for 
the firm of Winfield & Emry, for the recovery ofone hun- 
dred dollars due by note. The facts appear in the opinion. 
Verdict and judgment for defendants, appeal by plaintiff. 


Messrs. R. B. Pecbles and Mullen & Moore, for plaintiff. 
Messrs. Day & Zollicoffer, for defendants. 


Smiru, C.J. This action, commenced before a justice of 
the peace and removed by appeal to the superior court, was 
tried upon the defenceof payment. 

The alleged payment was made by the delivery of four 
bales of cotton (grown upon land belonging to the plaintiff, 
Emry, and by him rented to the defendant, J. L. Howell, for 
the year 1877) to the plaintiff, Winfield, who and the said 
Emry constituted the mercantile firm of Winfield & Emry. 
The substantial facts testified to are that three bales were 
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delivefed to Winfield, of the agreed value of $126, to pay the 
debt due on the bond in suit, according to the concurring 
evidence of the said J. L. Howell, and his co defendant, Ful- 
ghum; but, as testified by Winfield, accepted and to be so 
applied only with the consent of Emry, whose claim for rent 
was entitled to priority of payment, and which consent was 
refused when the facts were made known to him. A fourth 
bale, grown upon the same land, weighing 461 lbs. and of 
the estimated value of $40.56, was afterwards, in February, 
1878, carried to the store, and delivered to Winfield by Ful- 
ghum, and the proceeds except five dollars thereof nee 
paid him, were to be applied to the rent. 

Emry testified, that finding the three bales at the store 
of Winfield & Emry, he took possession of and appropriated 
them to his rent, and that he never consented that they 
should be taken in payment of the bond. During the ex- 
amination of Fulghum, he was permitted after objection 
to testify that when he delivered the bales to Winfield, he 
told him it was for the rent due Emry; and further, that 
shortly after three bales went into Winfield’s possession, the 
witness met Emry, and said to him, there was a plenty of 
cotton to pay him, and to go and get it, and that Emry said 
he would, at the same time declaring that he would. not al- 
low that delivered to go on the bond due the firm. 

Under the directions of the court, the jury rendered their 
verdict in these words: We say that the note was paid, and 
that the $26 surplus on three bales of cotton, and the net 
proceeds of one bale of cotton, less $5, be applied to the rent, 
and the rent was one fifth of the crop; no damage for fence. 

The exceptions are to the admission of the evidence men- 
tioned, and to the instructions of the court which will now 
be considered. 

1. Ex. It was entirely competent to prove the purpose for 
which the last bale was delivered, and this was properly 
shown by the accompanying declarations. The act would 
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be equivocal in the absence of the evidence of the directions. 
Tney were also made to one of the plaintiffs in the action. 
We see no basis upon which the exception can stand. 

2. The conversation which passed between the defendant, 
Fulghum, and the plaintiff, Emry, was in like manner ad- 
missible, and as evidence of his assent to the appropriation 
of the first cotton. delivered to the firm debt, and his will- 
ingness to look to that which remained for the rent, not- 
withstanding his previous refusal to part with what had 
gone into his possession. It was proper to be heard, and 
the consideration due it, lies exclusively with the jury to 
determine. 

3. The court charged in effect that if Winfield knew of the 
writing, that the cotton was raised upon the rented land, 
and that the rent was unpaid, and with this knowledge re- 
ceived the cotton in discharge of the debt, it would be in 
law a payment: The exception is to the correctness of this 
ruling, and further, that there was no evidence that Win- 
field possessed the supposed knowledge, so as to make the 
proposition applicable to the proofs. Winfield himself tes- 
tifies that he knew that Howell was a tenant of Emry, and 
agreed that, with the latter’s consent, the proceeds of the 
cotton should go to the payment of the bond. This condi- 
tion implies that Emry had a claim upon the property, 
preferable to that of the firm, and the jury might infer from 
this that be knew that the cotton was under a lien for the 
rent, without which there would be no restraint on the 
right of the tenant to dispose of the crop. While the crop 
could not be diverted to any other use without the consent 
of the lessor, until his claim for rent was satisfied, yet, if 
this claim was afterwards in fact paid out of the excess in 
value of the three bales, above the sum due on the bond, 
and the last bale, the first sale would be rendered valid; 
and we are not prepared to say that the acting partner may 
‘not accept the delivery in payment, although the lien re- 
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mains, upon his own assurance that the rent will be paid 
from other sources, and the lien thus discharged. But 
whether the charge be erroneous or not, upon this point, it 
manifestly can work no injury to the plaintiffs, when by 
the finding of the jury, enough of the crop has gone into 
the possession of Emfy, and of Winfield, in behalf of the 
firm, to pay both debts, and under directions valid, so far 
as they require the proceeds to be applied to the partnership 
demand in preference to all others, except that for rent. 
This error, if it be an error, is thus rendered harmless by 
the findings of the jury, and does net warrant the setting 
aside the verdict, State v. Mekle, 81 N. C., 552. 

4, This exception is not to the proposition of law in ref- 
erence to the application of payments, but is based upon the 
absence of facts to sustain it, and its alleged tendency to 
mislead. It is seldom that a correct exposition of the law 
can be the subject of exception, and never, unless the court 
can see how it may have such tendency, under a possible or 
probable misunderstanding of the jury, and we can see no 
indication of it in the present case. Besides, the witnesses 
somewhat differed in their statements about the first de- 
livery, and the uses to which the cotton was to be applied, 
and it was not inappropriate to explain the respective rights 
of the debtor and creditor, and when to be exercised by 
each in applving payments. 

5. The court submitted to the jury, the inquiry, whether 
rent was due Emry, and how much: This direction was 
necessary in determining the excess in value of all the cot- 
ton received above the preferred claim, because, in one 
aspect of the controversy, this excess went towards the pay- 
ment of the bond. 

6. The charge to which this exception is directed, was, 
that if the cotton was not accepted in payment of the bond, 
Emry had the right to apply it to his rent, and in such case, 
the jury must ascertain the difference between its value and 
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the sum due for rent; and if the cotton was more than suf- 
ficient to pay the rent, they should further enquire whether 
there was any direction to apply the excess to the bond. 
For reasons already given, we think the jury were properly 
directed to make the enquiry. 

7 and 8. The objections to the charge involved in these 
exceptions are the want of evidence of the facts to which it 
is adapted, and are founded on a misconception of the tes- 
timony. ‘There was evidence of an intended appropriation 
of the three bales to the bond in suit, and of the last bale 
to the rent. The whole fund was directed to be applied to 
these two demands in preference to all others, and the di- 
rection was lawful as to all of the fund, if the rent was 
paid. | 

9. This exception refers to the testimony of what trans- 
pired between Fulghum and Emry, and the consequences 
inferable therefrom: This was proper to be heard by the 
jury, as evidence of Emry’s acquiescence in the appropria- 
tion of the cotton to the partnership debt, the force of which 
they were to determine. It may be slight, but it was not 
therefore to be excluded from their consideration. While 
upon the authorities cited, and on principle, a partner is 
not at liberty to use a fund, belonging to his co-partner in- 
dividually, in payment ofa partnership claim, to his injury, 
yet a subsequent ratification by the latter, will render the 
act valid. This is declared in Carter v. Beaman 6 Jones, 44, 
in which case Beaman had, by an arrangement with Jack- 
son, discharged the individual debt of Jackson to himself, 
by applying to it a debt due by himself to the firm of Carter 
& Jackson; and this was relied on as a defence to the action 
at the instance of Carter & Jackson. The court declared 
that the fraud in this misuse of the partnership property for 
individual purposes “is repelled when it appears that the 
other partner assented to the transaction * * * and 
that it did not require evidence of express or previous as- 

30 
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sent to the particular transaction, but that it might be in- 
ferred from other facts, &e.” 

The evidence was also competent, in connection. with the 
testimony of Winfield, that the cotton, with Imry’s con- 
sent, should be put on the bond, at the price of ten cents 
per pound, and if on Emry’s debt, at a less sum per pound, 
thus contemplating an application of the proceeds to one or 
other of these debts, to the exclusion of others. 

We are therefore of opinion that there is no error, and 
the judgment must be affirmed. 

No error. Affirmed. 


JAMES H. PARKER v. SARAH ALLEN aad others. 
Summary Proceeding in Ejectment—Duty of Court—Kquities. 


‘In a summary proceeding in ejectment before a justice of the peace, or 
on appeal, itis the province of the court to determine whether the 
title to the Jand is in controversy, and where the testimony shows that 
‘such controversy exists or that equities growing out of a contract of 
purchase are to be adjusted, as in this case, the proceeding should be 
‘dismissed for want of jurisdiction. 

(McCombs v. Wallace, 66 N. C., 4813 Turner v. Lowe, Ib., 4183 Greer v. 
Wilbar, 72N.C., 592; Davis vy, Davis, 83 N.C., 71; Green R. RB, Co., 
477 N. C., 95, cited and approved.) 


‘SuMMARY PROCEEDING in ejectment commenced before a 
justice of the peace and heard on appeal at Fall Term, 1880, 
of Harirax Superior Court, before Graves, J. 

It was adjudged in the court below that the proceeding 
be dismissed upon the ground that the justice had no juris- 
diction, and the plaintiff appealed. 
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Messrs. Day & Zotlicoffer and J. B. Batchelor, for plaintiff. 
Mr. &. O. Burton, Jr., for defendants. 


Smirn, C.J. The summary proceeding before a justice 
for the recovery of possession of land may be sued out by 
the landlerd in the specified cases under the statute. 

1. Whenever a tenant in possession of real estate holds 
over after his term has expired. | 

2. When the tenant, or lessee, or other person under him, 
has done or omitted any act by which, according to the 
stipulations of the lease, his estate has ceased. Bat. Rev., 
ch. 64, § 19. 

If it appear on the trial that the title to the real estate is 
in controversy the justice shall dismiss the action and ren- 
der Judgment against the plaintiff for costs. Ib. ch. 63, § 17. 

Lhe statute conferring the jurisdiction has been construed — 
to apply only “to a case in which the tenant entered into 
possession under such contract, either actual or implied, 
with the supposed landlord, or with some person under 
whom the supposed hindiord claimed in privity, or where 
the tenant himself was in privity with some person who had 
so entered, and not to extend to cases where the vendee has 
entered under a contract of purchase, or the vendor remains 
in possession. J/cCombs v. Wallace, 66 N. C. 481. 

The jurisdiction is not co-extensive with the operation of 
an estoppel which forbids a tenant, who has acquired pos- 
session under another, to dispute his title until the land has 
been restored, but it can be exercised only where these rela- 
tions mentioned in the statute exist, and those relations are 
not complicated with others which would entitle the de- 
fendant to relief against the enforcement of a judgment 
when recovered, under our former system. ‘“ Where law 
and equity were administered by distinct tribunals,” re- 
marks RopMan, J.,in Turner v. Lowe, 66 N. C., 418, “the 
tenant was obliged to go into a court of equity for that pur- 
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pose (relief from the judgment at law). But now that they 
are administered by the same court and without any dis- 
tinction of form, the tenant can set up in his answer any 
equitable defence he may have to his landlord’s claim.” As 
the equities which a tenant may have, growing out of the 
associated relations ef vendor and vendes, and mortgagor 
and mortgagee, may now be asserted as a defence to the 
action for his eviction, and as well before a justice as in the 
superior court, it beeomes the duty of the justice when 
during the trial they appear and the equitable title is in 
controversy to cease to exercise jurisdiction and dismiss the: 
proceeding, for the justice is not conypetent to deal with 
such issues. 

The subject is very clearly discussed by Pearson, C. J., in 
Greer vy. Wilbar, 72 N. C.,, 592, and the want of jurisdiction 
shown. “If the plaintiffs get possession by this summary 
process, in order to clear their title, it will be necessary to 
bring an action to foreclose the equity of redemption, or else 
the defendant may have an action at any time within ten 
years to redeem with a provisional remedy to protect him 
from being turned out of possession until this equitable title 
is adjudicated. All of the difficulties are obviated by ad- 
hering tothe principle in MeCombs v. Wallace, and confining 
the summary proceeding to the case of the simple relation 
of lessor and lessee who holds over after the expiration of his 
term, when there is no other relation to complicate the question.” ’ 

However relentless the rule may be which forbids the 
tenant to dispute the title of the person from whom he ac- 
quired possession, as long as he retains it, and from which 
disability he is relieved only by a surrender, it “does not 
preclude the tenant from showing an equitable title in him- 
self, or such circumstances as under our former system 
would call for the interposition of a court of equity for his 
relief, and which relief may now be obtained in the action.” 
Davis v. Davis, 83 N.C., 71. 
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These adjudications settle the construction of the statute 
and determine the rule that although there has been a con- 
tract of lease for a definite period, which has expired and 
the lessee refuses to restore possession to the lessor, if there 
is also a subsisting unperformed executory agreement be- 
tween the parties for a sale of the land, and the fact, or a 
Sona jide controversy regarding it, is manifest during the 
trial, it puts an end to the exercise of further jurisdiction 
in the premises. On this pointin its nature prelimiaary, 
but which may be developed during the delivery of the 
testimony, and to be determined by His Honor, he was of 
opinion after hearing the testimony of the plaintiff, Parker, 
that there was a bora fide controversy in regard te the title 
to the land, and dismissed the cause. If there was any 
legal evidence to authorize this finding, for of its sufficiency 
he and not ourselves are to judge, the ruling must be sus- 
tained, and hence it becomes necessary to examine the 
testimony and see if there was evidence to authorize his 
finding. 

While under examination, Parker, on notice to produce 
the original, or secondary evidence would be offered of its 
contents, produced a written memorandum as follows: Sale 
of the tract of land whereon the said McDowell lives to M. 
G. Allen. 

Said Allen’s note, A. H. Davis and L. Arrington for 
$1,000; twelve months’ interest off, $940; Allen’s bond to 
J. H. Parker, $3,600; two drafts given by A. H. Davis, $1,000 
each, at 60 days’ interest off, $980. This statement is this 
day made out by J. H. Parker and E.C. McDowell. (Signed 
by Parker and McDowell, on December 21st, 1865.) 

A line is drawn through each signature and across the 
face of the paper are written the words, “This trade was 
not carried out and became null and void.” 

On his cross-examination the plaintiff, Parker, a witness 
in his own behalf, testified that he took the note of Allen, 
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Davis and Arrington for $1,000, but had never collected or 
demanded any money due on it. That the memorandum 
was written by McDowell, to show how he would stand in 
case the contract for the sale of the land between Allen and 
McDowell was carried out; that Allen was not present and 
never had possession of the paper, and that when it was pre- 
pared he (the witness) wrote the words across the face of 
the paper and run the line through the names, and that on 
the reverse side was entered a statement of the mnGePiegnces 
of McDowell} to himself. 

He testified further that McDowel! originally bought the 
land and conveyed itin trust to the witness; that he sold it 
as trustee and bought it for $3,000, that the trade with 
Allen was made by McDowell, for the sum of $6,000, to be 
paid in gold, or $7,000 in greenbacks; that Allen gave two 
drafts for $1,000 each to witness, which were paid him. 
Witness did not remember whether the drafts were given in 
payment for the land; that at the time Allen owed him 
thousands, and he told him if he could not carry out his 
eontract the money would be applied to his general indebt- 
edness; that Allen paid by another draft, in 1869, for $500 
which was in settlement for rent, but he did not know that 
it was so intended by him. 

Upon this showing His Honor, having intimated an 
opinion wpen the question of jurisdiction adverse to the 
plaintiff, nevertheless allowed the witness to proceed and 
testify that ne contract in writing had ever been entered 
into with Allen or defendants, continuing the possession 
since his death. Thereupon His Honor adjudged that there 
was a bona fide controversy about the title to the land, di- 
rected a juror to be withdrawn and dismissed the action, 

While we do not undertake to pass upon the sufficiency 
of the evidence, we are clear that there was evidence war- 
ranting the finding upon which the question of jurisdiction 
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depended, and there is noerror subject to review in the con- 
clusion reached. 

The exceptions argued in this court for the appellant, be- 
sides that already noticed, are: 

1. That the judgment was precipitate and should have 
been deferred until all the testimony was heard, 

2. The existence of a bona fide dispute about the title is a 
fact to be determined by a jury and not by the court. 

3. That the alleged contract of sale not being in writing 
creates no equitable estate which can enter as an element 
in the controversy. 

We think that neither proposition can be maintained. 

The court is not required needlessly to prolong a trial 
when the testimony discloses an element of controversy 
fatal to the jurisdiction and there is no suggestion that there 
is further evidence which may change the aspect of the 
case. If there was such, it was the duty of counsel so to 
inform the court and ask a suspension of the decision until 
it could be adduced and such indulgence would doubtless 
have been granted. It cannot be assigned for error that 
further testimony on the point was not heard when none 
was offered, and none Is now suggested at variance with 
that before the court. 

Nor was it the province of the Jury to pass upon the pre- 
liminary question on which the jurisdiction was dependent. 
What matters are in issue are decided by the court, and 
what are the facts must be left to the Jury upon issues made 
up and submitted. When the judge discovers that there is 
a bona fide controversy which ought to be settled in the suit, 
and to the solution of which the powers conferred upon a 
justice are legally inadequate, necessarily acting upon his 
own knowledge and judgment he refuses to proceed further, 

It is the duty of the judge on the appeal to do what the 
justice himself ought to have done. 

The objection that the contract of sale was inoperative 
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under the statute of frauds is equally unavailing. If the 
vendors assent to the performance of the contract, the 
moneys received under it cannot be recovered by the ven- 
dees. If they refuse they are liable to account to the ven- 
dees for what has been paid. In either case there are equi- 
ties to be adjusted growing out of the contract of purchase, 
and if the vendors are content to abide by its provisions, 
the vendees have an equitable estate, and hence arises the 
controversy which under the law belongs to a higher and 
superior jurisdiction to dispose of. Green v. N.C. hk. &. Co., 
T7 N.C, 95. 

The ruling of the court must therefore be sustained and 
the judgment affirmed and it is so ordered. 

No error. Affirmed, 


JOHN HUGHES and another v. LUKE MASON, 


Summary Proceeding in Ejectment—Jurisdiction of Justice ex- 
cluded where contract is one of Purchase. 


1. Summary proceedings in ejectment before a justice of the peace under 
the landlord and tenant act can only be had where the simple relation 
of lessor and Jessee exists, and there is a holding over after the term. 


9, And the jurisdiction of the justice is excluded where the relation is 
that of mortgagor and mortgagee or vendor and vendee. 


3. In such proceeding it appeared that plaintiff and defendant signed 
articles of agreement stipulating that plaintiff agreed to sell a town lot 
to defendant for a certain sum; defendant executed a mortgage on 
other lands to secure the price with power of sale on default, and if 
proceeds were not sufficient then plaintiff to take possession of town 
lot and retain whatever payments were-made, as rent for the same, in 
which event the relation of landlord and tenant should exist and pos- 
session be secured as in case of tenant's holding over ; mortgaged prem- 
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ises were sold, but proceeds not sufficient to discharge debt, and no 
other payments made; Held to be a contract of purchase, 


4, Held further; That plaintiff's subsequent demand for possession and 
agreeing to let defendant hold for three months on certain terms, the 
defendant to become his tenant and the payment as rent to be applied 
to debt for town lot, did not operate to destroy the relation of vendor 
anc vendee, although defendant failed to perform the stipulations, 


5. Held further; The justice’s jurisdiction being excluded, it could not 
be conferred by consent of parties as provided in the articles of agree- 
ment. | 

(Credle v. Gibbs, 65 N.C., 192; McCombs vy. Wallace, 66 N. C, 481 ; 
Forsythe v. Bullock, 74 N. C., 135; Heyer vy. Beatty, 76 N.C... 2 
bott v. Cromartie, 72 N. C., 292; Calloway v. Hamby, 65 N. C., 631; 
Turner vy. Lowe, 66 N. C., 4138; Greer v. Wilbar, 72 N. C., 592, cited 
and approved.) 


SUMMARY PROCEEDING in ejectment commenced before a 
justice of the peace under the landlord and tenant act, and 
heard on appeal at Fall Term, 1880, of Craven Superior 
Court, before Graves, J. 

The defendant moved to dismiss the action for waut of 
jurisdiction in the justice of the peace, and the judge found 
the following facts: The plaintiffs showed a written agree- 
ment between the parties, which agreement was substan- 
tiaily “that plaintiffs had agreed to sell to defendani a lot 
in the city of Newbern, for which the defendant agreed to 
pay $1,500, in five annual instalments, with interest, and 
that defendant was to put the wharf and warehouse in good 
condition, and give a mortgage on another lot owned by de- 
fendant as collateral security for the payment of the instal- 
‘ments, and on failure to pay the same, a power was given to 
plaintiffs to sell the mortgaged premises, and if the proveeds 
should not be sufficient to pay the said price, the plaintiffs 
should take immediate possession of the wharf and ware- 
house property, and the payments made should be retained 
as rent for the same, and in that event, the relation of land- 
lord and tenant declared to exist, and possession be secured 
as in case of a tenant’s holding over after his term when no- 
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tice has been duly served, but no such notice shall be re- 
quired in this case.” (Signed by the parties). 

The mortgaged land was sold and the proceeds, seventeen 
dollars, applied to plaintiffs’ debt for the price of the lot de- 
scribed in the agreement, and no other payment was made 
on the same. In January, 1879, the plaintiffs demanded 
possession of said lot, but agreed to allow the defendant to 
remain in possession until the first of April following, if he 
would pay seventy-five dollars as rent; and defendant ver- 
bally agreed to become the tenant of plaintiffs, and also, that 
if he paid the said sum on or before the said first of April, 
the amount should go as a payment on said lot. 

Upon this finding, the court dismissed the case for want 
of jurisdiction in the justice of the peace, and the plaintiffs 
appealed. 


Mr. W. W. Clark, for plaintiffs. 
No counsel for defendant. 


Dittarp, J. Upon the facts found by His Honor, and 
contained in articles of agreement referred to, and made an 
exhibit in the judge’s statement of the case of appeal, we 
concur in the opinion of the court below, that the action 
was not cognizable by a justice of the peace under the 
landlord and tenant act, and in our opinion, there was no 
error in dismissing the same. 

The landlord and tenant act in Battle’s Revisal, ch. 64, 
$19 by its terms, and the construction put upon it by the 
court, gives the remedy of summary ejectment before a jus- 
tice of the peace, only in the case when the simple relation 
of lessor and lessee has existed, and there is a holding over 
after the term has expired, either by atilux of time, or by 
reason of some act done or omitted contrary to the stipula- 
tions of the lease. Credle v. Gibbs, 65 N. C., 192; McComhs 
y. Wallace, 66 N. C., 481; Forsythe v. Bulleck, 74 N. C., 130, 
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And it is equally were settled, that the jurisdiction does not 
extend to the relation of mortgagor and mortgagee and 
vendor and vendee, in which, although the mortgagor and 
vendee may technically be tenants at law, they are viewed 
™m equity as the owners of the estate and are allowed in or- 
der to avoid the circuity of letting judgment go and then 
going into equity to enjoin the execution, to set up in one 
action under our present system their equitable title in de- 
fence to any action which may be brought to recover the 
possession. Heyer v. Beatty, 76 N.C., 28; Abbott v. Cromartie, 
72 N.C, 292; Calloway v. Hamby, 65 N. C., 631; Turner v. 
Lowe, 66 N. C. 413; Forsythe v. Bullock, supra. 

In view of err nee of a justice of the peace as ies 
defined, the case of the plaintiffs falls not within the first 
class above-mentioned, but in our opinion plainly within 
the second one. The contract between the parties is not in 
its terms or legal import a lease with a certain definite du- 
ration, hor is it a tenancy at will determinable at the will 
of the parties, and therefore there could not be said to be a 
holding over after the expiration of a term, nor a forfeiture 
for any act done or omitted contrary to the stipulations of a 
lease. But the articles of agreement executed by the parties 
and made a part of the judge’s statement for this court, make 
the contract one for the sale of the land sought to be recov- 
ered, at the price of $1,500, payable in equal annual instal- 
ments of $300, and without controversy, the entry of the 
defendant as purchaser, under the authorities cited, clothed 
him with the right to have specific performance involving 
incidentally a reference as to the title, and also an account 
of the amount due, all of which a justice of the peace is in- 
competent to deal with; and, therefore, his jurisdiction is 
excluded, unless there besomething in the other provisions 
of the contract or since occurring, which takes the case out 
of the rule in relation to purchasers, and brings it within 
the landlord and tenant act. 
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The plaintiffs however urge that the defendant, although 
he may have entered as purchaser, might surrender the 
contract of sale and all his rights under it, and thereafter 
enter into a contract of lease so as to’be liable to be evicted 
in a summary proceeding in a jJustice’s court: and they in- 
sist, that such surrender and waiver of rights were made by 
defendant in this case either by virtue of the stipulations of 
the written contract, or the agreement of the defendant to 
pay rent since the alleged default. 

The provisionsin the eontract, relied on to put an end tothe 
original relation of vendor and vendee, and to establish that 
of lessor and lessee, were, that defendant forthwith after his en- 
try into the possession should repair the warehouse and wharf 
on the premises, and should there be default in not paying 
the first instalment of $300, and the interest on the whole 
purchase money, making together the sum of $390, then the 
plaintiffs were to be at liberty to sell the lot conveyed by 
mortgage for its security, and in the event that the proceeds 
of the sale added to the voluntary payments of the defend- 
ant fell short of the sum then due, the plaintiffs were to be 
entitled to re-enter and retain the amount received, as rent; 
and thereupon, the relation of lessor and lessee was to take 
place with a right in plaintiffs to resort to the summary ac- 
tion of ejectment, if necessary. Upon these stipulations the 
plaintiffs claim that the defendant's failure to make the 
final payment created the relation of Jessor and lessee, and 
gave them the benefit of the summary remedy to eject the 
defendant, orif not, they bhaveit by virtue of defendant’s 
promise, on demand of possession to pay them $75 for a 
three months use and occupation. | 

In our opinion, the special stipulations relied on do not, 
singly or all together, relieve the case of the difficulties at- 
tending the original relation of vendor and vendee, but on 
the contrary serve to make it more complicated, and demon- 
strate the wisdom of the decisions which confine the jurts- 
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diction to the simple platen of a lessee holding over after 
the expiration of his term. 

The right of re-entry contended for by plaintiffs might 
as well be, according to the terms of the contract, on failure 
to pay the first instalment of $590 by a few dollars, as in 
the case cf default in a large part thereof; and supposing 
the repairs made and all of the instalments paid by the de- 
fendant except a trifling sum, then plainly if plaintiffs have 
back the land, they will have it enhanced in value by 
the repairs, ana also have in hand money returned as rent, 
largely more than one-fourth of the contract price for the 
fee-simple title. Upon such a supposition it cannot be 
questioned, we think, that on a bill for specific performance 
a claim of that kind now setup by plaintiffs would be view- 
ed as in the nature of a penalty or forfeiture, and the court 
would proceed to decree performance, adjusting the payment 
retained as rent as accredit to defendant ona reference to 
ascertain the balance due of the purchase money. 

But it is alleged and so stated to be the fact in the judge’s 
statement, that plaintiffs derived only seventeen dollars 
from the sale of the mortgaged lot and received no other 
payment on the land, and the smallness of the amount js 
urged as repelling the features of penalty and forfeiture, last 
above commented on, as grounds of equitable relief. This, 
in our view, ig but an additional complication. On a suit 
for specific performance the sale under the mortgage, yield- 
ing so small a sum, might itself be made the subject of con- 
sideration with a view to a resale or a larger credit, on 
proper allegations to that end if the facts should so justify. 

Thus it would seem, whether the default was in a non- 
payment of a large or a small part of the first instalment, 
that defendant would be entitled to sue for a title, and on 
performance on his part, under the orders of the court, 
might obtain a decree for a conveyance by plaintiffs, and 
therefore, in a Jegal sense, the title was in controversy, and 
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being so the jurisdiction of the justice of the peace was ex- 
cluded, — | 

As to the provision in the articles of agreement, that on 
entry by the plaintiffs the relation of defendant should be 
that of lessee, holding over after the expiration of a term, 
and that plaintiffs should have liberty to use the summary 
proceeding before a justice of the peace to eject defendant, it 
is enough to say, that if the jurisdiction was excluded by 
the fact of the title being in controversy as above deter- 
mined, then no consent of parties could confer it. And as 
to the subsequent agreement of defendant to pay rent for 
three months, that was a promise made on the occasion of 
the. demand of possession by plaintiffs, and when considered 
in connection with an apparently good right of action for 
specific performance, it will be taken as prompted by the — 
necessity he was under to continue bis possession, and not 
evincing a surrender of his rights under the contract as a 
purchaser, Greer v. Wilbar, 72 N. C., 592. 

So we must declare our opinion to be, that the original 
rights of defendant acquired as a purchaser have never been 
surrendered or waived and the new relation of lessee estab- 
lished in such manner as to bring the case within the land- 
lord and tenant act, and therefore we must hold that there 
is no error in the judgment of the court below dismissing 
the action. Let this be certified. 

No error. Affirmed, 
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R. W. WHARTON, Admr, v. MOORE & ADAMS, and others, 


Betterments, mortgagor not entitled to. 


Improvements put npon Jand by a mortgagor become additional secnrity 
for the debt, and do not entitle him or any one claiming under him to 
any part of the procecds of a foreclosure sale, unless there be a surplus 
after satisfying the debt. (Doctrine of betterments discussed by ASHE, 
J., and conveyance of equity of redemption, imperfect equities, &., 
touched upon.) | 

(Linker v. Long, 64 N. C., 296; Winborn v. Gorrell, 3 Tred, Eq., 117; 
Parker vy. Banks, 79 N. C., 480; Gilliam v. Bird, 8 Ired., 280; Sikes v. 
Basnight, 2 Dev, & Bat., 157; Albea v. Griffin, 2 Dev, & Bat. Eq., 9; 
Wetherell v. Gorman, 74 N.C.. 603; Hil’ vs Brower, 76 N.C.. 124; 
Smith v. Stewart, 83 N. C., 406, cited and approved ) 


Civin Action tried upon a case agreed at Fall Term, 
1880, of Waker Superior Court, before Graves, J. 

The following are the facts: On the 18th day of August, 
1873, the defendants Russ and wife conveyed by mortgage 
duly proved and registered to Rufus H. Jones a lot in the 
city of Raleigh lying between Martin and Hargett streets, 
containing two acres, to secure a debt due tohim. Thereafter 
on the 8th day of January, 1874, the said Russ and wife 
conveyed the same lot to J. B. Batchelor by mortgage duly 
proved and registered to secure a debt due to him. After 
that on the 9th day of June, 1874, the said Russ and wife 
conveyed the same lot to plaintiff’s intestate, D. M. Carter, 
by a mortgage duly proved and registered to secure a debt 
due to him. And on the 9th day of March, 1876, the said 
Russ and wife conveyed by deed of bargain and sale to each 
of the defendants, J. T. Moore and Len H. Adams, a lot 
46x120 feet, part of the above described lot, theretofore con- 
veyed by mortgage to plaintiff’s intestate, Carter, of which 
mortgage to said Carter the said Moore and Adams had no 
actual knowledge, and on the same day, 9th of March, 1876, 
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the said Batchelor and Jones released their liens (by en- 
dorsements on the deeds made by Russ and wife) to Moore 
and Adams. 

After that the said Moore and Adams sine the lots 
so conveyed to them to be free from incumbrances, erected 
buildings thereon at a cost of six hundred dollars each, of 
which said Carter had no knowledge or information. Upon 
action by plaintiff as administrator of Carter, to foreclose 
the mortgage made by Russ and wife upon the lots sold to 
Moore and Adams, the same have been sold and the pro- 
ceeds of sale are held subject to the order of the court, the 
entire property bringing just enough to pay the plaintiff’s 
debt. The Moore and Adams lots were sold separately and 
last. The value of the lots animproyed was two hundred 
and fifty dollars each. The improvments have added about 
five hundred dollars to the value of each. The value of 
rents of the lots sold to Moore and Adams, since the sale 
and without the improvements, is not more than the state, 
county and city taxes which they have paid on them. The 
plaintiff claims all of the proceeds of the sale of the said lots, 
and the defendants, Moore and Adams, that they are enti- 
tled to the value of the improvements to the extent of which 
they have enhanced the value of the lots. His Honor being 
of opinion with the plaintiff so adjudged and the defend- 
ants appealed. 


Messrs. Gilliam & Gatling, for plaintiff. 
Messrs. Geo. V. Strong and W. f. Pace, for defendants. 


AsHE, J. The effect of these several conveyances was to 
convey the legal estate of Russ and wife to Jones (or Thomp- 
son, the trustee for his use) and the equity of redemption to 
J. B. Batchelor, and imperfect equities, first to Carter, the 
plaintiff’s intestate, and then to Moore and Adams, the de- 
fendants. | 


JANUARY TERM, 1881. 481 


WHARTON v. MOORE. | 


The releases of Jones and Batchelor endorsed on the deeds 
from Russ.and wife not being under seal did not.convey the 
legal estate to Moore and Adams, but left it in Jones 
or his trustee. Lanker v. long, 64 N. C., 296. So that the 
deed of bargain and sale executed by Russ and wife to 
Moore and Adams passed only such an interest as the ven- 
dors had at the time, which was a subsequent equity. The 
purchaser of an equitable title always takes it subject to 
prior equities. It is only the purchaser of the legal title, 
without: notice of a prior equity, who can take it against 
such equity. Winborn v. Gorrdl, 3 Tred. Eq., 117. But 
whether the estate conveyed by Russ and wife to Adams 
and Moere was legal or equitable, the mortgage to Carter 
had been previously executed and registered, and the regis- 
tration of a mortgage is notice to all purchasers from the 
mortgagor subsequent to such registration, not only of the 
existence of the mortgage, but of everything contained in 
it, which is as much an integral part of.his title as if it had 
been inserted in his deed from the motigager. Parker v. 
Banks, 79 N. C., 4890. 

After the liens of Jones and Batchelor were put out of 
the way by releases, Carter acquired a first lien upon the lot. 
Russ and wife by their deed of mortgage to him were 
estopped from disputing his title, and Adams and Moore 
claiming tithe under them, especially as they were affected 
with notice and acquired only an fequitable title, were also 
estopped. Gilliam v. Bird, 8 Ired. 280. Sikes v. Basnight, 2 
Dev. & Bat. 157. 

Whatever title Moore and Adams derived through their 
deed from Russ and wile, was subject to the equity of Carter. 
He had a lien upon the lot as a security for his debt, and 
the defendants must pay his debt before they can acquire 
the absolute estate. This then to all intents and purposes 
established between them the relation of mortgagor and 
mortgagee. 

Sl 
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Having ascertained the relation of the parties to the lot 
in question, the next inquiry is, how shall the proceeds of 
the sale be appropriated? The whole of the lot was sold and 
did not bring more than enough to satisfy Carter’s debt. 
The land in the unimproved state when Carter received his 
mortgage was worth only two hundred and fifty dollars; and 
improvements were put on it by Moore and Adams after 
the conveyance to them, which enhanced its value at least 
one thousand dollars. Carter’s administrator contends that 
he is entitled to the whole of the proceeds, and Moore and 
Adams insist that by reason of their improvements they 
have a right to so much of the proceeds as the let has been 
enhanced thereby. 

This right to betterments is a doctrine that has gradually 
grown up in the practice of the courts of equity, and while 
it has been adopted in many of the states, it is not recog- 
nized in others. But it may now be considered as an estab- 
lished principle of equity, that whenever a plaintiff seeks 
the aid of a court of equity to enforce his title against an 
innocent person, who has made improvements on Jand, 
without notice of a superior title, believing himself to be the 
absolute owner, aid will be given to him, only upon the 
terms that he shall make due compensation to such inno- 
cent person to the extent of the enhanced value of the 
premises, by reason of the meliorations or improyements, 
upon the principle that he who seeks equity must do equity. 
Story’s Eq. Jurisp. § 799; 2 Greenleaf on Ev. § 549, But it 
was only in these cases where the right has been set up by 
way of defence that the courts have lent their aid. It had 
no} been given to a party seeking affirmative reltef, before 
the case of Bright v. Boyd, 1 Story Rep., where Judge Story 
held, that a plaintiff, after a recovery at law against him of 
a tract of land by reason of illegality in the proceedings of 
an administrator to sell, under which be had purchased, 
could recover by bill in equity the value of lasting improve- 
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ments put by him on the land. The case of Matthews v. 
Pavis,6 Humphrey 324, and Henry v. Pelland, 4 Humphrey, 
362, (Tenn.) soon tellowed and were to the same effect, re- 
lying upon Judge Story’s decision as authority. But these 
cases pressed the doctrine further than we have found it 
carried in any other state except in this. In the case of 
Albea v. Griffin, 2 Dev. & Bat. Eq., 9, which was a bill filed 
by the vendee for a specific performance of a contract for 
the sale of land, and the defence was the act of 1819 avoid- 
ing parol contracts for the sale of land, Judge Gaston, giv- 
ing the opinion of the court, says: “ Although payment of 
the purchase money, taking possession, and making im- 
provements, will not entitle the vendee to a specific execu- 
tion of a parol agreement for the sale of land, yet he hes 
in equity a right to an account of the purchase money and 
the value of his improvements, deducting therefrom the 
annual value during his possession.” 

This court in several cases has recognized the doctrine of 
betterments to the extent of the enhanced value of the 
land, in cases where the contract for the sale of land has 
been rescinded, or the title has failed by reason of the con- 
tract not being in writing. Wetherell v. Gorman, 74 N. C., 
603; Hill v. Brower, 76 N.C., 124; Smith v. Stewart, 83 N. 
C.406. | 

But we have been unable to. find any case in which the 
doctrine has been held to apply to. mortgagors.. In our act 
of 1871-2, providing a remedy to recover betterments for 
innocent defendants against whom a recovery may be had 
in an action in nature of ejectment, it is expressly declared 
in the act that its provisions shall not apply to any suit — 
brought by a mortgagee against a mortgagor to recover the 
mortgaged premises. It is very probabie the legislature. in. 
making the exception had in view the generally admitted 
principle that the right to betterments is not conceded to: 
mortgagors, for the cur:ent of authorities is to the effect 
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that it has no application’ to them. Jn 2 Washburn on 
Real Prop., it is laid down that, “if the mortgagor or any 
one standing in his place enhances the value of the prem- 
ises by improvements, they become additional security for 
the debt, and he can only claim the surplus, if any, upon 
such sale being made after satisfying the debt.” 

In Martin v. Beaity,54 Til. Rep., 100, it is held that money 
expended in improvements upon mortgaged premises by 
the mortgagor or his grantee subsequent to the mortgage 
cannot be given a lien prior to that of the mortgagee. And 
in Rice v. Dewey, 54 Barb., 455, (N. Y.) it was decided that 
‘where lands sold and conveyed by mortgage are charged 
with the mortgage debt, improvements that constitute a 
part of the realty, irrespective of the question by whom 
made, are equally subject to the lien of the mortgagee as 
the Jand upon which they are made.” 

In Massachusetts it is held that the owner of an equity 
of redemption is not entitled as against the mortgagee to 
be allowed for improvements made upon the premises. 
Childs v. Dolan, Allen’s Rep., 319. 

To the same effect are the Union Water Co. v. Murphy, 22 
Cal. Rep. 621; McCumber vy. Gilman, 15 Ml, 881, and 1 
Jones on Mortgages, § 147. | 

There is no error. Let this be certified to the superior 
court of Wake county that proceedings may be there had 
in accordance with this opinion. 

No error. Affirmed, 
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N. W. RAY, Adm’r v. OLIVER W. PEARCE and others. 
@ 


Mortgage Debt, presumption of payment of—Evidenee—De- 
clarations. 


4. A mortgage debt will after lapse of time (here thirty years) be pre- 
sumed to be paid unless cireumstanees be shown, suelias payment of 
interest, to repel the presumption. Rev. Code, ch, 65,$19. A recon- 
veyanée of the legal estate will also be inferred against the mortgagee 
(or his assignee) evea although the deed and bonds secured remain in 
his possession, 

2. Deelarations of parties during their respeetive oerupatien of land, 
caanot hawe ¢he effect of divesting or changing an estate, and are in- 
admissible in support of claimant’s title. 

(Roberts v. Weleh, 8 Ivred. Hq., 287; Brown v. Becknall,5 Jones Eq., 
423; Reberis v. Roberts, 82 N. C., 29; Byany. MeGehee, 83 N.C:, 500, 
cited and approved.) 


SpecraL Procerpine to sell land for assets commenced 
before the clerk, and tried at Fall Term, 1880, of Cum- 
BERLAND Superier Court, before Avery, J. 

The plaintiff, administrator of J. W. Pearce, in his appli- 
catien for a decree of sale of the land of his intestate for the 
payraent of debts, specifies among others a tract known as 
the “ Pearce Mill Place,” of an undivided moiety of which 
he alleges the intestate to have been seized and possessed at 
the time of his death, and which descended to the defend- 
ants, his children aad heirs at law. The defendants deny 
the allegation and set up title in themselves under the will 
of Ann Pearce, their aunt. 

The land in controversy belonged to Thomas C, Hooper, 
who, on the ist of August, 1820, conveyed it in fee to 
Clarissa Pearce, the mother of the intestate and the said 
Ann Pearee. She on the same day executed a mortgage 
deed therefor to Cyrus Dyer to secure her three several bonds 
of that date, drawn payable to him and endorsed for her 
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benefit, each in the sum of $233.33, maturing at six, twelve 
and eighteen months respectively, with condition to be void 
if the mortgagor paid the debjs as they became due, and 
she fully indemnified the said Dyer, her surety, in the prem- 
ises. Clarissa afterwards intermarried with one Howell and 
resided on the land with said Ann, until her death in 1853. 

The bonds were produced in evidence for the defendants. 
On the back of that first maturing is a partly obliterated 
acknowledgment of full payment in 182, the last figure 
torn off. On the second is endorsed under date of June fst, 
1821, a partial payment of $137.22, and an undated receipt 
in full. On -the third are three credits—$100 paid by J. W. 
Howell, September 11th, 1822; $20 by the same, March 
10th, 1824; $50, by whom paid does not appear, March 29th, 
1825; and there is an anterior entry endorsed in these 
ae “ Received the within of C. Dyer,’ signed by Thomas 
_C. Hooper. 

The defendants, to show me seizin in their testatrix who 
devised all her real estate to them, proposed to prove by 
Ella, one of their number, that the bonds and mortgage 
deed were kept among the valuable papers of the testatrix 
and in her exclusive possession up to the death of her 
mother; that J. W. Pearce, her brother, while managing 
the farm professed to be acting for said Ann, and that both 
Clarissa and her husband, Howell, declared that the land 
belonged to Ann Pearce, and she had sufficient means to 
take up the mortgage bonds. Jt was in proof that J. W. 
Pearce and Ann Pearce died in 1879, and that Howell was 
dead at the institution of the suit. It wasadmitted that the 
mortgage had been foreclosed. | 

The court held that the offered testimony, if received, 
was insufficient to show title exclusively in the testatrix, 
and refused to admit it. There was a verdict against the 
defendants on the issue, and from the Judgment thereon 
they appealed. 
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Messrs. Hinsdale & Devereux, for plaintiff. 
Messrs. McRae & Broadfeot, for defendants. 


SmitH, C. J. The equitable right to have the legal estate 
restored upon payment of the encumbering debt remained in 
‘Clarissa, the mortgagor, after the making of her deed and 
after default, and such payment is presumed from the lapse 
of time since forfeiture, or the last payment reduced to ten 
years under the statute. Rev. Code, ch. 65, § 19. More 
than thirty years had passed since the forfeiture, and nearly 
that period since the last known payment on the secured 
debt, during which and for the residue of her life the 
mortgagor remained in the possession and use of the land 
without interruption from the mortgagee. “As the mort- 
gagor,’ remarks Chief Justice Rurrin, referring to the rule 
in England, “is shut out of redemption by the mortgagee’s 
possession for twenty years, it was thought reasonable and 
convenient that the bar should be reciprocal on the mort- 
gagee who did not act on his debt or mortgage until the 
debt was presumed to be satisfied by the lapse of twenty 
years.” Roberts v. Welch, 8 Tred. Eq., 287. The supreme 
court of the United States, in Hughes v. Ldwards,9 Wheat., 
489, lay down the rule in similar terms when the mortgagor 
retains possession, that the “ mortgage will after a length of 
time be presumed to be discharged by the payment of the 
debt or a release, unless cireumstances be shown to repel it 
—~as payment of interest or some acknowledgment of the 
mortgagor that the mortgage is subsisting.” The same 
proposition is asserted in Brown v. Becknall, 5 Jones Eq., 
423, in terms equally explicit, and the Chief Justice adds 
that “loose declarations, such as are proved in the case, 
after the right 1s presumed to have been abandoned, cannot 
be allowed the effect of rebutting the presumption.” 

The estate thus freed from the mortgage and vested in 
the said Clarissa, descended to her children and heirs-at-law, 
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the intestate and his sister, Ann, as tenantsin common, and 
they thus having tithe continue in consistent possession and 
use of the premises afterwards. The legal consequences of 
the common occupaney of the rightful owners the defend- 
ants seek to obviate, and toshow the transfer of the estate 
of the one to the other tenant in common and thus vest the 
entirety in the latter, by proof of declarations made by 
Clarissa and her husband and by the intestate, while they 
were respectively in possession, that the land belonged to 
Ann Pearce. His Honor ruled and in our opinion correctly, 
that the evidence, though competent as qualifying and ex- 
plaining the possession then held by the several parties 
when material in a controversy, is Insufficient to warrant 
the jury in finding that the moiety of the intestate has been 
transferred to his eco-tenant, thus giving the sole seiain to 
her. Declarations of a party In possession are received in 
disparagement or qualification of his title and to remove its 
apparent hostile character, but when they proceed from the 
owner himself in the oecupation, they cannot have the effect. 
of divesting or changing his estate, for the simple reason 
that the title to land does not pass by parol. Hurman v. 
Pelteti, 7 E.C. L. Rep., 75; 1 Greenl. Ev., § 109; Roberts v. 
Roberts, 82 N. €., 29; Ryan v. McGehee, 83 N. C., 500. 

The argument for the defendants, pressed with earnest- 
ness, is, that the possession of the mortgage deed and bouds 
by the testatrix, presupposes an assignment of both to her, 
and that the former remains in force for the security of the 
latter. To this the answer isobvious. The statute ralsing 
the presumption of satisfaction of the bonds by whomsoever 
held, in support of the mortgagor’s long and uninterrupted 
possession, presumes also a reeonveyance of the legal estate 
toher. The assignee of the bonds, if there has been an as- 
signment, (and the possession and production of satisfied 
bonds and a discharged mortgage deed furnish very slight 
if any evidence of the alleged assignment) stands In no more 
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favorable relaiion to tie mortgagor or the mortgage than 
would the assignor. The reconveyance is equally inferred 
against both. It is plain then that the defendants acquired 
their father’s share in the land by descent, and did not de- 
rive the entire estute under the devise from their aunt of all 
her real estate. 

There is no error and this will be certified. 

No error. Affirmed. 


*JAMES M. JACKSON v. JAMES H. HALL, 
Mortgagor and Mortgagee—Chattel Mortgage. 


A mortgagee who takes possession of personal property conveyed by a 
chattel mortgage, before default, is answerable to the mortgagor for 
the value of any reasonable use to which the property is or eould have 
been put. But an injury toa crop resulting from the taking of a mule 
needed in its cultivation is too remote to be recoverable as consequen- 
tial damages. 

(Morrison v. McLeod, 2 red. Eq., 108; Sledge v. Reid, 73 N.C., 440, 
cited and approved.) 


Civin Action tried at Fall Term, 1880, of RocxkincHam 
Superior Court, before Kure, J. | 
The defendant appealed fram the judgment below. 


No counsel for plaintiff. 
Mr. Thomas Ruffin, for defendant. 


SmiTH, C. J. The plaintiff being indebted to the defend- 
ant in the sum of seventy-two dollars by bond on the Ist 


*Ruffin, J., was of counsel and argued this case before his appointment 
as associate justice, 
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day of October, 1879, on the 14th day of May previous by 
deed of mortgage conveyed to the latter a black mare mule, 
earry-all and harness with certain other property, in trust 
to secure said debt, and with a power of sale in case of de- 
fault after its maturity. On July 17th, thereafter the plain- 
tiff, his wife and daughter were carried before a justice of 
ihe peace to answer a charge for forcible trespass on land, 
and the defendant finding the mortgaged articles iu the 
street and the driver absent from them, took possession, and 
on the plaintiff’s demand the next day refused to surrender 
unless he was paid sixty-two dollars which would be ac- 
cepted in discharge of the debt. They remained in the 
defendant’s custody and care, unused except on one oc sion 
when some water was hauled a short distance, until the 21st 
day of October, when they were soid under the morigage 
for $73.75. 

The action has for its ebject to charge the defendant with 
losses to the plaintiff’s crop,:caused by his deprivaticn of 
the means of its successful cultivation, the value of tlie use 
of the property while in defendant’s possession, and the 
damage sustained for want of proper care. Several i-sues 
were submitted to the jury which, without needless ver: 
biage, with the response to each, are as follows: 

1.: What damage did the plaintiff sustain by the taking 
of the mule, carry-ali and harness from his possession be- 
fore the debt became due? $30. | 

2. What injury did the property suffer during that time 
in value? $5. 7 

5. Was any and what sum included in the bond without 
consideration? $10. 

4. By how much do the proceeds of sale exceed the mort- 
gage debt? $12. | 

Upon the findings the court rendered judgment against 
the defendant for forty-seven dollars, from which he appeals 
on the ground that the defendant as mortgagee having title 
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and right of possession, is not answerable for any of the 
damages assessed. 

‘The injury to the crop, resulting from the taking and 
keeping the mule needed in cultivating the land, is too re- 
mote to be recoverable as consequential upon the act if 
wrongful. Sledge v. Reid, 73 N. C., 440. 

Interpreting the first issue, somewhat indefinite in terms, in 
the light of the instructions given to the jury, we under- 
stand the sum found in response, as intended to be an esti- 
mate of the value of the use or hire of the several -articles 
while withheld by the defendant, irrespective of the fact of 
his use of them himself or deriving profit from their use by 
others. The charge was in effect that if when the defend- 
ant seized the property it was not exposed to peril of loss or 
injury’ impairing its value as a security, and the defendant 
had no reasonable grounds to believe it was so exposed, he 
would be hable to account for its use while so held at a rea- 
sonable value. While the defendant invaded no right of 
the mortgagor in taking and keeping possession until the 
day of default, whether the property was or was not in dan- 
ger of being lost or injured, yet he was meanwhile acting as 
trustee bound to exercise that diligence and care expected 
of one in the preservation and management of his own prop- 
erty, and to account not only for profits actually received 
but for the value ofany reasonable and prudent use to which 
it could have been put withont detriment to the property 
itself, since he has as the verdict finds needlessly deprived 
the plaintiff of its use. Weapply the remarks to the mule 
alone which could be moderately worked not only without 
injury but with advantage to it; and not to the other articles, 
the safe preservation of which alone devolved upon the 
mortgagee, and is the measure of his legal obligation. If 
he has made reasonable efforts to find employment for the 
mule and failed, this would be a defence to the claim. 
This rule of responsibility has been applied to the posses- 
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sion of slaves by the mortgagee and seems to be equally ap- 
propriate to horses trained to work and capable of earning 
remuneration. 

Mr. Jastice McLean, in Bennett v. Butterworth, 12 How U. 
S. 867, referring to a possession of slaves by the defendant, 
who held them to secure a present indebtedness and future 
advances, says: “The defendant having possession of the 
slaves and an entire control over them was bound to exer- 
cise a reasonable diligence in keeping them engaged in use- 
ful employments so as not only to pay their necessary ex- 
penses, but also to obtain a reasonable compensation for their 
labor”” “Certainly a mortgagee in accounting for the hire of 
a mortgaged slave,” says the court in Overton v. Bigelow, 10 
Yerger (Tenn.) 48, “is never charged a larger sum than 
could be procured for the slave by a contract which: would 
create upon the part of the hirer all those duties and respon- 
sibilities, and if is difficult to see why the mortgagee should 
not be held to their performance.” “If the mortgagee is In 
possession,” remarks Rerves, J., in Whitmore v. Parks, 22 
Tenn., 94, “so far from being entitled to the beneficial en- 
joyment of hire or rents and profits, he is liable to account 
for them to the mortgagor.” 

A recent author, quoting the language of Mr. Justice Mc- 
LEAN, says, “the doctrine established by the adjudicated 
cases is equally applicable to other property yielding an 
income to its owners, and includes horses within its opera- 
tion.” Hum. Chat. Mort., § 140. So in regard to land, 
Chief Justice Rurrin declares; “ Whatever may be the 
rule when a mortgagee enters into possession by receipt of 
rent of premises occupied by tenants, we concelve that 
when he enters by taking the actual possession and occupies 
himself, he makes himself tenant of the land, and sudjects 
himself to the highest fair rent and becomes responsible for all 
such acts or omissions as would, under the usual cases, con- 
stitute claims on an ordinary tenant.” Morrison v. McLeod, 
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2 Tred. Eq., 108. Again, while the defendant might prop- 
erly refuse to surrender the articles, unless additional secu- 
rity was furnished for the debt or the safety of the goods, 
he had no right to demand a premature payment of the 
debt, and his retention under these circumstances imposed 
upon him the duty of so managing it as to render it rea- 
sonably remunerative to the owner. The issue however 
comprehends the carry-all and harness as well as the mule 
and the value of all is in one inseparable sum. We do not 
think any higher duty than the safe custody of the carry- 
all and harness was imposed, since such articles deteriorate 
and wear out by use, and the use may be injurious to the 
owner. The verdict must therefore be set aside and a new 
trial had. 

The action is one fpr account, and the matters passed on 
by the jury are but items of it. These appropriately belong 
to a reference, but as the dispute is limited to a few points 
we have considered them as properly before us in the ab- 
sence of exception. Let this Judgment be certified. 

Error. Venire de novo. 


W.E WEAVER v. J. R. ROBERTS, 
Amendment— Attachment Proceeding—Affidavit of Attorney. 


1. The court has power to allow an amendment of a printer’s affidavit 
so as to show the date upon which the publication of a summons began. 


2, An affidavit to obtain an order of publication of summons in attach- 
ment proceedings may be made by an agent or attorney, and the same 
is not subject to exception where the requirements of section 83 of the 
Code are complied with. 


( Wolfe v. Davis, 74 N. €., 59%; Bruff v, Séern, 81 N. C., 1833 Wheeler y 
Cobb, 75 N. C., 21; Hess v. Brower, 76 N.C., 428, cited and approved 
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Morion to set aside a judgment heard at Spring Term, 
1880, of BuNcoMBE Superior Court, before Schenck, J. 
Motion refused and defendant appealed. 


Mr. C. A. Moore, for plaintiff. 
Mr. J. H. Merrimon, for defendant, 


Rurriy, J. This was a motion to set aside a judgment 
because of irregularities in the following particulars: Ist. 
That the affidavit of the printer, as to the publication of the 
summons and warrant of attachment in his newspaper, 
failed to state the day on which such publication began. 
2nd. That the affidavit for publication was made by the 
attorney of the plaintiff instead of by the plaintiff in person. 
3rds That such affidavit of the attorney for publication was 
insufficient because it failed to set out the sources of his 
information. 

When the motion was heard in the superior court the 
presiding judge allowed the affidavit of the printer to be so 
amended as to show the true date upon which the publica- 
tion began, and declined to set aside the judgment for any 
of the reasons assigned, and the defendant excepted; and 
also to the action of His Honor in allowing the amendment 
in the printer’s affidavit. 

1. That the court had the power to allow the amendment 
in the printer’s affidavit, and that it was rightfally exer- 
eised in this instance cannot, we think, be doubted. It was 
not denied that the publication was in fact made according 
to the terms of the order of publication and the require- 
ments of the Jaw as to time and place; and the amendment 
allowed extended no further than to make the record speak 
the truth as to what was really done. So that it comes 
strictly within the rule as laid down in Wolfe y. Davis, 74 
N. C.. 597. 

2. Neither do we see why the affidavit upon which the 
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order of publication was moved for might not have been 
made by the plaintiff’s attorney. The statute does not 
preseribe by whom it shall be made, but only provides that 
the order may be granted when the defendant cannot, after 
due diligence, be found within the state and “that fact sliall 
appear by affidavit” without saying by whom. The dis- 
tinction in this particular between the verification of com- 
plaints which eall for answers from parties on oath and 
those affidavits which seex only ancillary remedies or orders 
in the progress of a cause, is clearly pointed to in the case of 
Bruff v. Stern, 81 N. ©., 183. And by reference to the eases 
of Wheeler v. Cobb, 75 N.C. 21, and of Hess y. Brower, 76 
N. C., 428, it will be seen that the affidavit was made by the 
attorney of the party in one and by an agent in the other, 
and in neither case was there any point made as to the suf- 
ficiency of the affidavit, either in the court below or in this 
court. 

3. The affidavit of the attorney, made in this case, dis- 
tinctly sets out that the summons had been regularly issued 
and placed in the hands of the sheriff, who had returned it 
not served and for the reason that the defendant could not 
after diligent search be found in the county; and further, 
that the plaintiff and his attorney had, both, after the exer- 
cise of all due diligence, been unable to find him within 
the state ; and this was quite as full as it was required to be 
by the statute. ©. C. P.,§ 88. 

The defendant’s counsel took other exceptions in his 
argument before us; but as the record shows they were not 
taken in the court below, we have given them no considera- 
tion. 

No error. Affirmed. 
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kT. E. HENDERSON, Ex’r. v. ROBERT D. GRAHAM and another. 
Amendment of Process. 


It is error in the court to refuse to amend a summons upen the ground 
of a want of power. Whether the same should be amended is a dis- 
eretionary matter and not reviewable. The authorities upon amend- 
ment of process (here, to allow clerk to affix his signature to sammons) 
reviewed by SMITH, C. J. 

(Winslow y, Anderson, 3 Dev. & Bat. 9; #reeman v. Morris, Bush., 2875 
MeKinnon v. Faulk, 68 N. C., 279; Phiilips v. Holland, 78 N.C., 31; 
Olark v Hellen, 1 \red., 4215 Purecll vy. McFarland, Ib., 34; Seawell v. 
Bank, 3 Dev, 279; Cheatham y. Crews, 81 N. C., 343; Folk yv. Howerd, 
72 N. C., 527; Hthkeridge v. Woodley, 83 N. C., 11; Shepherd v. Lane, 
2 Dev., 148; Finley v. Smith, 4 Dev., 95; Shackleford v. McRae, 3 
Hawks, 226, cited and approved.) 


Morton heard at Fall Term, 1880, of MeckLexpura Su: 
perior Court, before Seymour, J. 
The plaintiff appealed from the judgment below. 


Messrs. Jones & Johnston, for plaintiff. 
Mr. Walter Clark, for defendants. 


Suiry, C. J. The plaintiff’s testator sued out of the office 
of the clerk of the superior court of Mecklenburg a sum- 
mons against the defendants directed to the sheriff of the 
same county, authenticated with the seal of the court but 
without the written signature of the clerk in the blank 
space at the end of the instrument intended for that pur- 
pose, and concluding with these printed words: “ Witness, 
J. R. Erwin, clerk of our said court at office in Charlotte, 
this the 4th day of January, 1879. 

Clerk of the Superior Court 
of Mecklenburg county.” 
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The summons was served and returned to March term fol- 
lowing, and the complaint verified, then putin. Upon the 
death of David Henderson who brought the action, the 
present plaintiff, his executor, became a party Un his stead, 
and the cause transferred from the civil issue to the trial 
docket there remained until the fall term, 1580, when the 
defendant’s attorney entering a special appearance moved 
the court to dismiss the action. At the same time the plain- 
tilf’s attorney asked leave to amend by allowing the clerk 
then present to affix his signature to the sammons nunc pro 
tunc. The court refused to allow the amendment for the 
want of power in the court to permit it, and dismissed the 
action, and from this ruling the plaintiff appeals. 

It has been repeatedly held, that while no appeal lies from 
the exercise of an admitied discretion, reposed by law in 
the superior court, in permitting or refusing to permit an 
amendment of the record to be made, yet when the 
refusal proceeds from a supposed want of authority, and the 
discretion has not been exercised, the error will be reviewed 
and corrected in this court. Winslow v. Anderson, 8 Dev. & 
Bat., 9; Freeman v. Morris, Busb. 287; McKinnon v. Faulk, 
G8 N.C, 279. 

The only question then to be considered is this: Has the 
court the power to allow the amendment and the defect in 
the process to be remedied in the manner proposed ? 

The right to amend the proceedings in a pending and 
undetermined suit, ample before, is still more liberal under 
the present practice. Section 152 of the Code declares that 
“the court (the clerk) may before, and the Judge may after, 
judgment, in furtherance of justice and on such terms as 
may be proper, amend any pleading, process or proceeding by 
adding or striking out the name of a party or by correcting a mis- 
take in the name of a party or by correcting a mistake in any 
other respect.” If the summons is imperfect by reason of the 
absence of the written signature of the clerk, and the printed 
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name is insufficient, its official character is shown by the 
attached seal (though a seal is dispensed with by a recent 
act) and it conforms in every other particular to the require- 
ments of the statute and gives notice (its special office) of 
the plaintiff’s action. It has served to bring the defendants 
before the court in their appearance by counsel to make the 
motion, and no suggestion is made that the amendment will 
prejudice the rights of others or deprive the defendants of 
any defence to which the institution of a new suit would be 
exposed, or operate otherwise than to expedite the trial of 
the cause. Amendments of process are not admissible when 
the effect will be ta prejudice acquired interests or take 
away any defence which could be made to an action begun 
at the time of the amendments. Phillips v. Holland, 78 N. 
‘C., 31. The power has been exercised in numerous cases In 
this state and precedents established for the present anpli- 
cation. Thus it is held that a seal may be affixed to a writ 
issued to another county, after its return, and the process 
void without seal, thus rendered effectual. Clark v. Hellen, 
1 Ired., 421. And this may be done to a fiert facias under 
which the defendant’s land has been sold, for the purpose 
of perfecting the purchaser’s title. Purcell v. McFarland, Ib., 
34; Seawell v. Bank, 3 Dev., 279. 

The extent to which the power of amendment has been 
carried will appear in the numerous cases which have come 
before this court and to which it is needless to refer in de- 
tail. Someof them arecited in Cheatham v. Crews, 81 N. C., 
343. While there is no direct authority to sustain the plain- 
tiff’s motion found among the decisions in this state, our 
attention bas been called by the plaintiff’s counsel to the 
case of Austin v. Ins. Co., 108 Mass., 238, the essential fea- 
tures of which are so similar to the present, that we are con- 
tent to quote from the opinion of the court without com- 
ment of ourown: “ Itis required,” says Ames, J., ‘‘ both by 
the constitution and statutes of this commonwealth that 
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every original writ sheuld be under the seal of the court 
from which it issues. should bear test of the first justice of 
the court to which it is returnable and should be signed bu the 
clerk ef the court. ‘Che writ was issued without the signature 
ef the clerk and for that reason is liable to be abated er dis- 
missed. The only question is whether it must be necessarily 
thus disposed ef or whether in the exercise of the discretion 
allowed by modern legislation in rezard to the effect of er- 
rors in matters ef form, the court can allew this particular 
defect to be cured.” After a full discussion of the subject 
with numerous citations he concludes thus: “It appears te 
us that any defect or omission ef a formal character which 
would be waived or remedied by a general appearance or 
answer upon the merits, may be treated under cur present 
statates asa matter which can be remedied by amendment 
and that the mstake in this case 1s one of that description.” 

The cases relied on in the argument for the defendants, 
(folk v. Howard, 72 N. C., 527; Phillips v. Holland, supra; 
Htheridge v. Weedley, 83 N. C., 11), and that recently decided 
in the circuit court of the United States for the southern 
district of New York, (Dwight v. Merrit) to which our atten- 
tion has been called since the argument, are net repugnant 
to the conclusion to which our examination ef the author- 
ities and our own reflections have led, In the first, the form 
of the summons was unauthorized. by law and did not war- 
rant an order for the issue of an alias te connect by relation 
with the former. In the second, the summons was directed 
and delivered with a requisition for the seizure of certain 
property in an action of claim and delivery to the sheriff of 
Davidson. The requisition was afterwards changed by the 
clerk 1n substituting Forsyth for Davidson, and the deputy 
sheriff altered the summons to correspond, and then both 
were delivered to the sheriff of the former county. It was 
held by this court that the papers could not be restored to 
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their original ferm, so as to withdraw the protection which 
they afforded to the sheriff of Forsyth. 

In Etheridge v. Woodley, 16 is decided that an interval of 
more than three years which had elapsed between the orig- 
inal and the next process severed their connection and let 
in the bar of the statute of limitations which interposed be- 
fore the issue of the second summons which was in law the 
commencement of the action. In the last ease it is ruled by 
BiatrenrorD, J., that a summons in the form prescribed by 
the laws of New York, but neither signed by the clerk nor 
issued under the official seal ofthe circuit court, is a nullity 
under the act of congress which declares that “all suits and 
processes, issuing from the courts of the United States, shall 
be under the seal of the court from which they issue and 
shall be signed by the clerk thereof. Rev. Stat. U.S, § 911. 
“The power to amend conferred by sections 948 and 904,” 
remarks the court in refusing to allow an amendment, “is 
power to amend a defect in process and power to amend a 
want of form in process. But there must be something to 
amend and amend by. This paper isno process. ‘Phe pro- 
cess which ean be amended under the power conferred zs 
process issuing from the court.” It was also urged that the 
statute would bar a new action, and thus the proposed 
amendment would divest an existing right of defence. This 
last objection would be sufficient to induce the court to 
withhold its assent under the rulings in this state; but our 
ease differs in the essential fact that here the process did 
issue from the clerk’s office bearing the impress of official 
authority in the seal annexed, and purporting to be authen- 
tic with the printed but without the manuscript signature 
of the clerk himself. So then the defect is in the process 
and there is both something to amend and something te 
amend by, in removing the imperfection. 

Since the argument, our attention has been called by the 
defendants’ counsel to several cases in which it is held that 
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writs issued witheut seal to be served cut ef the county are 
void, and no responsibility is incurred by the sheriff in dis- 
regarding their commands. Shackelford y. Mcliea, 3 Hawks, 
226; Shepherd v. Lare, 2 Dev., 148; Finley v. Smith, 4 Dev. 
95. While this is so, itis decided in the cases cited that 
they may be rendered effective by amendment and attach- 
ing the seal when the rights of other persons are not af- 
fected, and no protection is thus withdrawn from the officer. 
Amendments will net be made when such will be their 
effect. 

We are therefore of the opinion that the power to permit 
the propesed amendment is vested in the judge, on such 
terms, if any, as he may deem proper; and In the exercise 
of this discretion, his decision is net subjeet to review. 
‘Lbere is error and this will be certified. 

Error. Reversed. 


MALCOLM FAULK v. WARREN J. SMITH. 


Attachmert— Order of Publication. 


An affidavit in attachment proceedings which fails te show that defend- 
ant ** eannet after due diligenee be found in this state,’? dees not war- 
rant an order of publication. 

* Whecier v. Cobb, 73 N. C., 21, cited and appreved.) 


Motion to vacate attachment heard on appeal at Spring 
Term, 1880, of CUMBERLAND Superior Court, before Eure, J. 
The motion was allowed, action dismissed, and the plain- 


tiff appealed. 
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Mr. N. VW. Ray, for plaiutif 
Messrs. MeRae & Broadfoot, for defendant. 


Smirn, C.J. This action was commenced by summons 
issued by a justice of the peace, and upon the sheriff’s re- 
turn that the defendant was not to be found, the plaintiff 
gave bond, sued out an attachment and obtained an order 
of publication wpon an affidavit in these words: Malcom 
Faulk, plaintiff above named, being duly sworn, says: 

1. That the defendant, Warren J. Smith, is indebted to 
plaintiff in the sum of fifty dollars and forty eents on set- 
tlement by due bill dated June 8rd, 1879. 

2. That the defendant has departed from the state, or 
keeps himself concealed therein to avoid the service of a 
summons with intent to defraud his creditors. 

3. That the defendant bas an interest in property in this 
state which the plaintiff is informed and believes he is 
about to assign or dispose of with intent to defraud his 
ereditors. (Sworn to and subseribed on the 30th of July, 
1879.) 

Publication was accordingly made, eoptes of the summons 
and order of publication transmitted by mail to the defend- 
ant at Hempstead, Texas, his supposed place of residence, 
and the warrant of attachment returned with the sheriff’s 
endorsement of his levy, for want of goods and chattels, 
upon certain real estate of the defendant, particularly de- 
scribed. 

At the hearing the defendant’s attorneys, who appeared 
for that special purpose only, moved to vacate the warrant 
of attachment, which being refused and judgment rendered 
against the defendant, they appealed to the superior court. 

On the trial in the supertor court, several eauses are as- 
signed in support of the motion to vacate, only one of which 
do we deem it necessary to notice—the insufficiency of the 
affidavit to warrant an order of publication, in that it fails 
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to show that the defendant “ cannot after due diligence be 
found within the state.” 

This averment or its essential equivalent is a prerequisite 
to an order of publication, the effect of which is to bring an 
‘absent debtor before the court and subject his property to 
condemnation and sale for his debt. As itisa statutory 
substitute for personal service of process, the requirement of 
the statute must be strictly pursued. “ Everything neces- 
sary to dispense with personal service of the summons,” says 
Bynum, J., in Wheeler v. Cobb, 75 N. C., 21, “ must appear by 
affidavit.” : 

The only allegation of the plaintiffis that “the defendant 
has departed from this state or keeps himself concealed 
therein to avoid the service of asummons with intent to de- 
fraud his creditors.” It may be cousistently with his aver- 
ment that his place of concealment could by reasonable ef- 
forts have been discovered and process personally served, 
and it does not appear from the affidavit that due diligence 
has been used to find out where he is. 

While, then, the affidavit is sufficient to obtain the war- 
rant of attachment, it falls short of the demands of the stat- 
ute to bring the defendant before the court. As the objec- 
tion is fatal to the prosecution of the action, it must be 
equally so as to the attachment which is ancillary and de- 
pendent upon it. 

It must therefore be declared there is no error in the rec- 
ord and the judgment dismissing the action is affirmed. 

No error. Affirmed. 
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*RICHMOND & DANVILLE RAILROAD COMPANY, Lessee, &¢., 
v. COMMISSIONERS OF ALAMANCE. 


Taxation— Railroads. 


1. Under the charter of the North Carolina railroad company, ail real 
estate held by the company for right of way, for station places and 
workshop location, the machinery, tools and implements employed in 
the manufacture and repair of cars and engines, and office lots neees- 
sary for the use of its officers, are exempt from taxation until the divi- 
dends of profits shall exceed six per cent. per annuni. 


2. Where the court apportioned the valuation of the rolling stock of said 
company for taxation among the counties through which the road runs 
and assigned to one county a share proportionate to the length of the 
road therein ; /Teld no error. 


3. The company is liable to be taxed upon money on kand end on de- 
posit ; and not entitled to the credit claimed, of three-fourths of the 
taxes paid between 1869 and 1874; and is also liable upon shares of stock 
held by it for the years 1875 and 1876. - 

4, The act of assembly relating to the taxation of the property of this 
company anid the method of assessment thereof by the state board, and 
the adjustment of the claims of the respective parties to this proeeed- 
ing. discussed and pointed out by Smrru, C. J. 


R. R. Co. v. Com’rs, 76 N.C., 212; Makepeace Lx Parte,9 Ired., 91; Bryan 
v. Lawrence, 5 Jones, 337; Latham v. Blakely, 70 N. C., 868; Bond 
vy. Coke, 71N. C., 97; Deal vy. Palmer, 72 N. C., 582; Moore vy. Vallen- 
tine, 77 N. C., 188; RB. 2. Co. v. Com’rs, 72 N.C., 10 and 15, cited and 
approved.) 


PROCEEDING to revise and correct the tax list heard at 
Fall Term, 1880, of ALAMANCE Superior Court, before Kure, J. 
The plaintiff company applied to the defendant commis- 
sioners for a correction -of the tax lists and moved to strike 
therefrom the property mentioned in the opinion of this 
court; the motion was refused and the plaintiff appealed to 


*Ruftin J., did not sit on the hearing of this case. 
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the superior court, where the ruling was reversed and the 
defendants appealed to this court. 


fessrs. J. W. Graham, D. G. Fowle and J. FE. Boyd, for 
plaintiff. 
Messrs. i. S. Parker and Scott & Caldwell, for defendants. 


Smita, C.J. The errors assigned in the record of the 
defendants’ appeal are in the rulings of His Honor, dircct- 
ing to be stricken from the list of taxables for 1879, as not 
subject to taxation, the following pruperty of the company: 
1. The lot at the company shops, No. 7 and known as the 
office lot, valued at $2,000. 2. The machinery in the work- 
shops at the same location at the value of $10,467. 

I. The office lot consists of about two acres, and in the 
office used by the president, secretary and treasurer of the 
North Carolina railroad company, and by the directors when 
they meet, are kept the records of this company. It is also 
used by the paymaster of the lessee, the Richmond and Dan- 
ville railroad company, and for a post-office. On the prem- 
ises are two log buildings occupied by private persons as a 
store and warehouse; the lot is included in the lease by the 
former to the latter company. 

I]. The machinery declared exempt consists of one station- 
ary engine encased in masonry within the building, and a 
xecond engine working outside, but by gearing connected 
with the operations inside. Itis cumbrous and heavy, some 
of it being fastened to the floor by screws or nails, and part 
kept in position by its own weight. This machinery is em- 
ployed in the manufacture and repair of cars and engines 
and for other objects required in the running of the road, 
and is known as stationary machinery in contradistinction 
from the loose tools and implements used in operating it. 
_ Upon these facts found by the court, it is held that the 1ot and 
machinery become fixtures and are exempt, while the tools 
and implements used in operating, are not. 
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The amendment to the charter of the North Carolina rail- 
road company made by the act of February 14th, 1850, 
provides that “all the real estate held by the company, 
for right of way, for station places of whatever kind, and 
for workshop Jocation, shall be exempt from taxation until 
the dividends of profits of said company shall exceed six 
per centum per annum.” It is manifest that the erection of 
workshops such as those put up on the lands of the com- 
pany were in contemplation of the legislature when the act 
was passed, anda fair and reasonable construction of the 
Jauguage will take in the machinery and its accessories to 
be operated in the workshops. Of what use is the naked 
building or land without these fixtures and implements in 
accomplishing any benefit to the road, and why should the 
one and not the other, so intimately associated for a com- 
mon purpose, be relieved from the burden? Accordingly 
the court say In construing this clause in the charter that 
“the term ‘workshops’ in reference to a great road like this, 
embraces foundries, engine houses, depots, machine shops, 
necessary offices, all the usual appliances for the manufacture 
and repair of engines, and other stock required for the operation 
of theroad.” R. & D. BR. R. Co. v. Commissioners of Alamance, 
76 N. C., 212. 

We do not enter into the niceties and technical distine- 
tions in reference to what are and are not fixtures, and pass 
with the land in controversies between landlord and tenant, 
vendor and vendee, and others, but louking to the broader 
purpose of the exemption in inviting the investment of 
capital in a great self-supporting enterprise for the improve- 
ment of the state, in connection with the large contribution 
of the state itself to ensure its completion, we cannot sep- 
arate the building from the machinery and necessary ad- 
junets within in giving effect to the provision for exemp- 
tion, and in our opinion all are protected alike. The cases 
cited in the brief are but in confirmation of this view. 
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Matkepeace ex parte, 2 Tred. 91; Bryan vy. Lawrence, 5 Jones, 
3o7 3; Latham v. Blakely, 70 N. C., 868; Bond v. Coke, 71 N. 
C., 97; Deal v. Palmer, 72 N. C., 582; Moore v. Vallentine, 77 
IN fy LOO: 

‘Phe ruling of the court in so far as it exempts the sta- 
tionary machinery in and at the workshops must be sus- 
tained and the excention:thereto is inadmissible, but it ts 
erroneous in not comprehending the implements necessary 
in their management and legally inseparable therefrom, for 
the purposes of taxation. We think the lot of land at the 
company shops known as the office lot, and used and occu- 
pied in the manner stated, notwithstanding the other uses 
to which the log houses and a part of the office buildings 
are put, are within the exempting clause, for these are but 
incidental to the main and predominant objects for which 
the lot is occupied. 

The remaining exceptions to the judgment against the 
defendants for costs and the order for a correction of the 
tax lists consequent upon the rulings of the court are also 
untenable, 

There is no error and the judgment of tlre court is af- 
firmed. 

No error. Modified and affirmed. 


In a ease between same parties: 


Suira, C.J. The errors assigned in the record of the 
defendants’ appeal consists in the rulings of the court cor- 
recting the tax lists and exonerating the plaintiff corpora- 
tion froin Hability for taxes upon certain property therein 
contained. The exceptions thereto we are required to re- 
view. The first and second exceptions which relate to the 
reduction of the valuation of the property in the revised 
lists for the successive years from 1869 to 1574 inclusive, 
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and the exemption of the stationary machinery at the work 
shops have already been considered and disposed of in de- 
eiding the plaintiffs’ exceptions. 

3 Ex. The court apportioned the valuation of the rolling 
stock among the counties which the railroad traverses and 
assigned to Alamance a share proportionate to the length of 
the road in that county: The defendants insist that this 
constantly moving property has its only situs for taxation 
in the county wherein its principal office or place of business 
is situated. Acts of 1868~—’69; ch. 74,§ 10. The statute de- 
fines the residence of a corporation, but providesif it “have 
separate places of business in more than one township it 
shall give in each the property and effects therein.” But 
the same act which undertook to form a state board to 
assess the value of the franchise and of the rolling stock 
directs the valuation to be transmitted “to the county com- 
missioners in which any part of said roads or canals, or 
navigation works shall be, and that the tax collected in each 
county and township shall be in proportion to the length of 
such road, canal or works lying in such county or township 
respectively.” Jbdid.,§18. The purpose of the act under 
which the present proceedings are had is to restore the tax 
to which Alamance would have been entitied in the execu- 
tion of the then existing law, had it not contravened the 
constitution in substituting certain state officers in place 
of the township board of trustees to whom is committed 
the duty of assessing the taxable property of their town- 
ships.” Const., Art. 7,§6; W.C. & A. BR. BR. Co. v. Com- 
missioners of Brunswick, 72 N. C., 10. The exception must 
be overruled. 

5 Ex. This exception has been considered in the plain- 
tiff’s appeal and the ruling of His Honor affirmed. 

6 Ex. The defendants except to the striking from the 
lists made for the years from 1869 to 1876, inclusive, the 
money on hand and on deposit, as solvent credits surpassed 
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in amount by the indebtedness of the company and therefore 
non taxable. The proposition maintained in argument is 
undoubtedly correct, that a general deposit of money in a 
bank or banking institution subject to the check of the 
depositor constitutes the relation of creditor and debtor be- 
tween the parties, and the deposit becomes a credit as truly 
as a loan of money for which any other form of security is 
taken. But this does not seem to be the sense in which the 
word is used in the statute and it must have the meaning 
there intended. The revenue act of 1869 (acts 1868~-’69, ch. 
74, § 12, par. 4) designates in the division of the subjects of 
taxation “money on hand or on deposit in any bauk,” while 
the next paragraph mentions “solvent credits owing by a 
party, whether owing by bond, note, bill of exchange, open 
account, or due and payable by any government,” &¢., with 
certain exceptions, aud allows these to be offset and reduced 
by the amount the tax-payer may himself owe to others. 
This discrimination runs through the various revenue Jaws 
to the enactment of January 17th, 1872, (acts 1871-72, ch. 
49, § 9, par. 4) where the variation consists in adding to 
the clause the words “including therein all funds invested 
within thirty days before in United States bonds, national] 
bank stock or other non-taxpaying whatsoever, with the 
intent to evade the payment of state, county or other taxes.” 
But the distinction is still steadily maintained between 
“money in hand or on deposit” and “solvent credits” sub- 
ject to reduction. We are therefore constrained to construe 
the act as imposing the tax on money on deposit as on other 
property and to be paid without abatement. This exception 
to the ruling of the court must therefore be sustained. 

§ ix. The claim to the taxes levied in the acts passed for 
the issue of what are known as special tax bonds is properly 
abandoned in view of the recent constitutional amendment. 

9 Ex. This exception ts also disposed of in the other ap- 
peal as too indefinite and speculative to be entertained. 
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10 Ex. The plaintiffs claimed and were allowed a credit 
for three-fourths of the taxes paid between 1869 and 1874, 
the proportion of the stock owned by the state. The act of 
1879 prescribing the assessment for these years proceeds 
upon the idea of an assessinent of all the taxable property 
of the plaintiff as if no taxes had been levied and collected, 
and from the annual amounts thus ascertained an annual 
deduction of all taxes actually paid, whether illegal or not, 
and the several differences, when the sum paid falls short 
of the sums due, become the true balances to be paid by the 
company. When the lists are revised and reformed accord- 
ing to the rulings of the court, they will contain the estate 
and property subject to taxation, and the taxes levied there- 
on will be abated under the directions of the act and no 
further. Weare unabled to see upon what ground any 
further credits are to be admitted. The same result is 
reached by leaving out such property as was regularly and 
properly given in and taxed, and the taxes paid, and re- 
stricting the adjustment required by the law to other tax- 
able property of the plaintiff’ The court then erred in 
directing a further three-fourth deduction under the previ- 
ous rulings by which only one-fourth of the taxable prop- 
erty of the company in value is entered upon the list. The 
exception must be sustained. 

There is no error in the judgment for costs. 

Error. Modified. 


Tn same case: 


Suiru, C.J. The plaintiffs’ appeal requires us to revise 
certain rulings of the court in relation to the subjects of 
taxation embraced in the act of March 8th, 1879, and the 
exceptions taken thereto, and these we proceed to examine: 

1. The plaintiffs except to the refusal of the court to 
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strike from the tax list as made up, the personal property 
and money on hand for the assigned reason that they are 
included in the returns made by the officers of the com- 
pany to the governor, treasurer and auditor, constituting 
the state board of assessment for certain purposes, as do the 
defendants object to the order reducing the assessed value 
thereof to one-fourth, the proportionate number of shares 
in the capital stock belonging to individual owners. These 
exceptions to the action of the court are so closely associated 
as to admit of, if not require, the consideration and disposi- 
tion of both at one time. 

The plaintiffs’ objection rests upon an alleged presump- 
tion that all the property enumerated and valued in the 
returns is assessed and charged in the aggregate valuation 
of the board and should not be again taxed. The reduc- 
tion to one-fourth, which represents the interest of stock- 
holders other than the state, is in accordance with the di- 
rections in. the successive revenue acts from 1869 to 1874 
inclusive, which contain this provision: “In valuing the 
property of railroads and other corporations in which the 
state is a stockholder, the whole property shall be valued, 
but a part of the valuation shall be deducted proportionate 
to the interest of the state and the tax levied on the residue 
only. The tax so levied when paid by the corporation shall 
be charged by the corporation on the individual corporators 
only, and when any dividend shall be declared, the divi- 
dend to the state shall exceed that to the individual cor- 
porators by the amount of all.taxes previously paid. Stocks 
or shares in incorporated companies shall not be taxed, 
when the property of the company is taxed.” Acts 1868-9, 
ch. 74, § 16, and subsequent revenue acts. As this was the 
method of procedure prescribed by the law in force during 
the period for which the assessments and levies directed by 
the act of 1879 are now to be made, the same rule was 
properly pursued under its positive directions. It is sugt 
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gested in the argument for the defendants that the exemp- 
tion of three-fourths of the taxable property is within the 
inhibition of the constitution (Art. v., § 8,) which prescribes 
auniform rule of taxation upon “all real and personal 
property according to its true valuein money.” We do not 
concur in this view, nor isthe point presented in the excep- 
tions in this record. This is but a mode of giving effect to 
section five, which exempts from taxation “ property be- 
longing to the state.” The appellants’ exception is not di- 
rected to the order reducing the total valuation of the prop- 
erty to one-fourth, but to the refusal to strike it all from the 
list, aud to the finding (without evidence) the facts upon 
which the ruling is predicated. Those facts pertaining to 
the exception are these: 

The state board included in the valuation of 1874, the 
franchise of the company and its rolling stock only in their 
estimate of $415,000, which sum was-apportioned among 
the counties through which the railroad runs and according 
to itslengthin each. Alamance county contains 2132. miles 
of the track and its share of the valuation was $37 2002 
the tax on this amount was levied in the county but its col- 
lection prevented by a perpetual injunction. In 1877, the 
share of the county in the valuation of the franchise by 
the state board was collected, but nothing on the rolling 
stock of the company. The court restricted the tax to the 
unpaid and untaxed rolling stock. 

Upon these facts, not disputable upon the appeal, unless 
found without evidence, the ruling of the court is free from 
objection. Although the chief officers of the company for 
that and preceding years on the requirement of the board 
rendered an inventory and estimate of value of the entire 
corporate property, the act in express words limits the ac- 
tion of the board to an assessment “of the value of the 
franchise of every railroad, canal, turnpike, plankroad, nav- 
tgation and banking company” whose president or chief 
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officer is required to return the same, and that “the rolling 
stock of any railroad company, and the vessels employed 
by any canal or navigation company on its canals or works 
shall be valued with the franchise.” Acts 1873-74, ch. 
133,§ 10. The presumption must prevail until removed by 
evidence to the contrary that the beard pursued the direc- 
tions ef the law and valued only such property as it re- 
quired them to puta value on. Net only do we not assent 
to the argument that there was no, or insufficient, proof te 
support the findings of fact, but upen the maxim, omnia 
rile acta, it be assumed in the absence of other evidence that 
the board discharged the official duties devolved on them 
by the law conformably to its provisions. It was forcibly 
argued against the inferences drawn from the demand of 
the board fer a full statement of the corporate property that 
all was assessed, that the information was material, and 
may have been sought as an aid te a correct estimate of the 
value of the franchise as defined by the court in W, CA& 
Aug. &. R. Co. v. Commissioners of Brunswick, 72 N.C, 10, 
and Wilmington Railway Bridge Co. v. Commissioners of New 
flanover, dbid., 15. This information indicates the extent of 
the business operations of the company and is serviceable 
in a greater or less degree in conducting the board to a just 
estimate of the value of the corporate privileges. But 
whatever may have been the object in seeking the informa- 
tion, we are not at liberty to suppose that the plain man- 
dates of the statute were disregarded in making the esti- 
mates and the more especially as they fall so much short of 
the estimates of the officers of the company. 7 

We are not at liberty to look into the returns made to the 
state board, the only proofs transmitted, except to see 
whether they furnish any reasonable evidence to support 
the findings of fact by His Honor. But if we were, the re- 
turns show that the rolling stock alone exceeds the valua- 
tion of the board, and during the years when the real estate 

SB; 


544 IN THE SUPREME COURT. 


R. & D. R. R. Co. ¢. COMMISSIONERS, 
was also given in, one-fourth of their eggregate value as re- 
turned is in excess of the valuation of the board. We'can 
not seek information out of the returns and it is clear to us 
that they warrant the findings of fact by the court. The 
exception must be overruled. 

2 Ex. The plaintiffs further except to the retention In 
the tax lists from 1869 to 1876 inclusive, of one-fourth part of 
the shares of its own stock held by the corporation, for that, 
while so held, it ceased to be property subject to taxation. 
We are unable to find any good reason for the distinction 
between the individual and corporate ownership of the stock. 
Tt is as truly property in the hands of the company as in the 
hands of an individual, and of equa} exchangeable value. 
It does not become extinct when the company acquires it, 
or it would cease to be assignable. It is part of the general 
property and equally liable to its part of the public burdens. 
But during the greater part of this interval and up to 1874, 
the stock held in a corporation was not lable to taxation 
under the law then im force, when the property, of the corpo- 
ratior was taxed, (acts 1868~’69, ch. 74, § 12, par. 6) and this 
would seem to apply although part of corporate property is 
exempt. The exception must thus far be sustained, but the 
ruling is eorrect as to the years 1875—1876. 

38 Ex. The appellants insist upoma credit for such amount 
of taxes collected In any one year as are in excess of two- 
thirds of one per cent. on the valuation. This exception is 
based upon no definite facts and is entirely contingent upon 
a further enquiry whether a portion of the tax was author- 
ized by the general assembly, or was to pay debts contracted 
before the adoption of the constitution, and the amount of 
these was such. An opinion would therefore be speculative, 
and according to the practice will not be given. We can 
only say that there is no ground upon which we can be 
called on to uphold the exception. 

4 Ex. The tools used in the workshops and nezessary in 
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the operations therein conducted are exempt with the work- 
shops under the charter. This exception is well taken for 
the reasons assigned in the opinion upon the defendants’ 
appeal (and which it is needless to repeat} in the case in- 
volving the assessments for 1879. 

The judgment of the court upon the exceptions presented 
and decided in both appeals will be certified to the superior 
court of Alamance to the end that the necessary corrections 
be made, and the taxes adjusted and collected under the. 


provisions of the act of 1879. 
Error. Modified. 


*JAMES McLEOD v. C. W. BULLARD and others. 


Production of Deed—Evidence of Judgment—Fraud— Mvidence 
of Handwriting— Trial—Mortgagor and Mortgagee— 
Burden, of Proof. 


1. Under the law of this state, the: courts have power to require the pro- 
duction of documents and private writings containing evidence per- 
tinent to the question at issue. 

. A certified transcript of a judgment is sufficient evidence to prove the 
existence of the judgment. 

3. Where the plaintiff alleged that while drunk he was. induced by the 
fraudulent representations of the defendant to make him a deed for 
land, the defendant saying it was only an arbitration: bond; Held, in 
an action to eancel the deed; (1) It being proved that plaintiff was in 
the habit of getting drunk, and in connection with the other facts 
proved in this case, it is competent to show that the defendant kept a 
bar-room. (2) In corroboration of plaintiff’s testimony, it is admissi- 
ble to show that soon after the deed was signed, the plaintiff stated: to. 


i) 


*AsHE, J., having been of counsel, did not sit on the hearing of this. 
case, 
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- witness that he understood it te be an arbitration bond, (3) And to 
show by an expert whether there was any difference between two sig- 
natures of the plaintiff—the one to said deed, and the other to an affi- 
davit filed in the cause, 

4. Where fraud is alleged in the execution of a deed, the consideration 
set forth therein may be contradicted by parol. Want of consideration 
and inadequacy of price are sonie evidence of frand. 

&. The refusal to alow a letter written by one member of a firm to be 
introduced im evidence to contradiet the testimony of a witness (the 
other member of the firm), is not error where it appeared that its con- 
tents related to other than partnership matters and that witness had 
not anthorized it and knew nothing of it. 

6. Upon trial of an issue of fraud, evidence that defendant purchaser at 
execution sale stated he was buying the land for the benefit of plaintiff 
(debtor) thereby suppressing competition among bidders, is admissible. 

7. Ovly such issues as are raised by the pleadings should be submitted to 
the jury. 

3. Where a mortgagee buys the equity of redemption of his mortgagor, 
the law presumes fraud and the burden of proofis upon the mortgagee 
to show the bona fides of the transaction. 


(Branson v. Fentress, 13 Ired.. 165; Justice vy. Bank, 83 N. C., 8; Scott v. 
Bryan, 73 N. C., 582; Powell vy. Heptinstall, 79 N. C., 206; Darden v. 
Skinner, 2 Car. Law Rep., 279; Futrill v. Futrill, 5 Jones Eq., 61; 
Hartly v. Estis, Phil. iq., 167; State v. Bowman, 80 N. C., 482; Neely 
v. Torian, 1 Dev. & Bat. Eq., 410; Bullinger v. Marshall, 70 N.C., 520; 
Mutholland vy. York, 82 N.C., 510; Chapman vy. Mull, 7 Tred. Eq., 292; 
Leavy. Pearce, 68 N. C., 76; Whitehead v. Hellen, 76 N. C., 99, cited 
and approved.) 


Crviz Acrion tried at Fall Term, 1880, of RitunmMonp Su- 
perior Court, before Avery, J. 

The plaintiff alleges : 

1. That in November, 1870, one A. A. McKethan, having 
recovered a judgment against him in Cumberland superior 
court, caused his land, lying in Richmond county, to be 
levied upon and advertised for sale thereunder; that wish- 
ing to save his land, he placed an amount of money sufii- 
cient to satisfy said judgment in the hands of the defend- 
ant, Charles W. Bullard, who agreed to attend the sale as 


~] 
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the agent of the plaintiff, and buy in the land for him; that 
said Charles W. did attend the sale and buy the land with 
the plaintiff's money, but took the deed in his own name; 
that by pretending, at the sale, to be buying it for the plain- 
tiff, the said Charles W. succeeded in suppressing the bid- 
ding for the land and thereby was enabled to buy it at an 
under-value. 

2. That on the 23d of January, 1878, the said defendant, 
Charles W. Bullard, fraudulently induced the plaintiff to 
make him a deed to the same land, by representing to him 
that it was only an agreement to submit all matters of ac- 
count between them to arbitration—the plaintiff at the time 
being so drunk as to be incapable of understanding what 
he was doing. 

3. That in 1870, the plaintiff gave a mortgage to the said 
defendant, Charles W., to secure advances for agricultural 
purposes, under which he had received some small ad- 
vances; but that said defendant had taken possession of his 
land; and the rents thereof, together with some payments 
in money, had not only been sufficient to discharge said 
advances, but to bring the said defendant in debt to the 
plaintiff, 

Thereupon the plaintiff asks that the two deeds—the one 
from the sheriff to said defendant, and the other from him- 
sclf to the defendant, dated the 23d of January, 1873—may 
be deerced to be cancelled ; that he recover of the defendants 
the possession of the lands, and that an account be taken 
of the rents received by said defendant and the payments 
made him. 

The defendant, Charles W., admits in his answer the ex- 
ecution of the mortgage as alleged by the plaintiff, but 
says there isa largesum due under it to himself, for ad- 
vances made the plaintiff; and he denies all the other alle- 
gations made in the plaintiff’s complaint. 

1 Exc. When the case was called for trial and before the 
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jury were empanelled, the plaintiff referred to an affidavit 
which he had filed at spring term, 1875, alleging that an 
inspection of the deed of the 23d of January, 1873, was 
necessary to him on the trial of his cause; and to a motion 
then made that the defendant should be required to produce 
it—which motion had been continued by the court; and he 
moved the court to order the defendant to produce the deed, 
alleging that the face of the deed itself furnished some evi- 
dence of the fraud practiced in procuring its execution. 
The defendant objected to this upon the ground that the 
plaintiff had not prosecuted his motion; and insisted that 
time should be given him to answer the affidavit. The 
judge then inquired of the defendant’s counsel what reason 
the defendant would assign in his answer, if allowed the 
time to make one, why the deed should not be produced 
and inspected as asked for, saying that if the reason seemed 
a valid one, he would extend the time; to which the coun- 
sel replied that he expected to set forth in his answer that 
the allegations of fraud in the affidavit and complaint were 
not true. The judge thereupon refused to extend the time 
to answer and ordered that the deed be produced; to which 
the defendants excepted. 

2 Exe. The plaintiff, being introduced as a witness 11 his 
own behalf and having testified that he was indebted to A. 
A. McKethan, was about to speak of said Mcl<ethan’s hav- 
ing obtained a judgment against him in Cumberland supe- 
rior court, when the defendants objected. The plaintiff 
then offered in evidence a transcript of such judgment of 
the superior court of Cumberland, which had been filed 
and docketed in the superior court of Richmond county ; to 
which the defendants objected, and upon their objection 
being overruled and the said transcript admitted in evi- 
dence, they excepted. The plaintiff then testified that in 
November, 1870, he gave to the defendant, Charles W. Bul- 
lard, three bales of cotton to sell and satisfy the Meclkcethan 
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judgment; that he and said defendant went together to 
Fayetteville in January, following, and he saw Bullard pay 
sixty-five dollars to McKethan, who agreed to accept that 
sum jn discharge of his judgment, except the costs; that the 
sale of plaintiff’s land, under this judgment, took place in 
April next after the payment of the money in January; 
that he did not attend the sale, but said defendant, Charles 
W., agreed to dosoand buy the land for him. The plaintiff 
then offered in evidence the deed of the 23d of January, 
1878, being that one which the said defendant had preduced 
at the trial under the order of the court, and testified that 
he first saw the paper at a place called “ Laurel Hill,” where 
the said Charles W. was doing business, and where he had 
lived up to a short time before, when be and his family had 
taken possession of plaintiff’s house. In regard fo the man- 
ner of his taking possession of his house, the plaintiff testi- 
fied that, on one occasion, previous to the execution of the 
deed of the 25rd of January, the other defendant, W. W. 
Bullard, had come to his house and induced the plaintiff to 
return home with him; and on the next day, by one pre- 
tense or another, had prevailed on him to go to several 
other places with him, so that plaintiff did not reach his 
own home until after dark on the second day; that, upon 
getting there, he found the defendant, Charles W., and his 
family, occupying his house, and his own things removed 
to another apartment; that this was the first intimation he 
had of any purpose to take possession of his place, and he 
had never consented that the same should be done; and the 
fact that it was done had the effect to cause him to drink to 
great excess; that soon thereafter, the defendant, Charles 
W., said to plaintiif that he wanted the matters between 
them settled and was willing to compromise them, and pro- 
posed that they should go together to Laurei Hill, to which 
plaintiff assented: that he was drunk before he started, and 
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after getting to the place (which they did about 9 o’clock, 
a, m.), he got more spirits from said defendant and drank it. 

3 Exc. The plaintiff then proposed to prove, by himeelf 
as witness, that the said defendant had a bar-room at Laurel 
Hill, to which the defendant objected, and upon his objec- 
tion being overruled, excepted. Plaintiff then. testified 
that said defendant did keep a bar-room at the place, and 
that he furnished the plaintiff with spirits therefrom on 
that day, by the use of which he became so drunk as to be 
incapable of knowing what he did; and that while in that 
condition, he was induced to sign the deed, which had been 
prepared by J. C. Davis, who was the attorney for the de- 
fendant, and whose name is signed as the subscribing wit- 
ness to the same. 

4A Exe. The plaintiff also proposed to ask this witness 
what consideration, if any, he received for executing the 
deed, to which the defendants objected, and upon their ob- 
jection being overruled, excepted. The plaintiff then tes- 
tified that he did not receive a cent in the way of consider- 
ation for signing the deed, and was not to do so. 

5 Exe. Qn his cross-examination, the plaintiff was asked by 
defendants’ counsel whether two-thirds of the cotton furnished 
to Bullard did not belong to the plaintiff’s tenants and the 
proceeds thereof paid totheiruse? Whether the proceeds of 
the other third bad not been, by the express agreement be- 
tween the parties, applied to plaintiff’s indebtedness to said 
Bullard? Whether he was not still indebted to Bullard for 
supplies furnished under the mortgage? Whether he had not 
got his supplies from Bullard for two years before the deed 
was reade; and whether the deed was not made in considera- 
tion of his indebtedness to Bullard? Allof which questions 
he answered in the negative, except that he admitted that he 
had received from Bullard some supplies which had been 
more than compensated for by the use of his land by Bullard. 
On his re-direct examination, he was asked by his counsel, 
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whether he owed said Bullard anything before the execu- 
tion of his mortgage to him; to which the defendant ob- 
jected, and upon his objection being overruled, excepted. 

Plaintiff then testified that he owed Bullard nothing prior to 
the execution of the mortgage; that about the time the deed 
was executed at Laurel Hill, Bullard claimed the plaintiff 
owed him some two hundred and fifty dollars, but would 
never furnish witness a statement of his account; and that 
in fact, Bullard was at the time indebted to bim. A. A. 
Mcl<ethan was then introduced as a witness for the plaintiff, 
and, after testifying to the fact that he had recovered the 
judgment against the plaintiff, and the levy of the execu- 
tion upon the land,and of his having written to the plaintiff 
of his willingness to accept from him the principal of his 
debt and the costs, he stated that plaintiff and Charles W. 

Bullard came together to Fayetteville and paid him sixty- 
five dollars, which was his principal ; and that he wrote the 
sheriff, whenever the costs were paid, to return the execu- 
tion satisfied ; and that there was some talk, then, between 
the plaintiff and Bullard whether it would not be better for 
the plaintiff to have the land sold. On his cross-examina- 
tion, this witness stated that the debt against the plaintiff 
belonged to himself alone, and not to A. A. McKethan & 
Son, which firin was composed of witness and his son ; that 
his son bad, of course, authority to bind the firm, but had 
ne general authority to manage the business of witness out- 
side of the firm. The defendants’ counsel then handed 
witness a letter, which, after inspecting, he said was in his 
son’s handwriting, bat that he had never authorized him to 
write it and that he had never seen it before—the letter was 
in the firm name. 

6 Exe. The defendants” counsel then offered to read the 
letter to the jury, alleging that tt contained matter contra- 
dictory of his evidence on trial; but on objection by the 
plaintiff, was not permitted to do so, and thereupon they ex- 
cepted. 
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7 Exe. John A. Long was introduced by the plaintiff, and 
testified that he attended the sale of plaintiff’s land by the 
sheriff, and made a bid for it. That C. W. Bullard took him 
to himself, and told him that he was bidding for the plain- 
tiff and asked him not to bid against him, which he agreed 
to do. On his cross examination, the counsel for the de- 
fendant asked the witness several questions with a view to 
contradict or discredit him. Maj. Long was then introduced 
by the plaintiff, and testified that he attended the sale with 
the intention of buying the land, but did not bid. The plain- 
tiff’s counsel then proposed to show that the reason for his 
not bidding was, that when he went up to the place of sale, 
something was said in the crowd standing around (which 
crowd was composed of the defendant, C. W. Bullard, and 
seven or eight others) that induced him to believe that said 
Bullard was bidding for the plaintiff; which evidence, as 
explained by counsel, was offered with the double view of 
corroborating the testimony of the previous witness, John 
A. Long, and of showing that the impression that Bullard 
was buying for the plaintiff was either created by him, or 
allowed by him to exist; and thereby hé obtained the land 
at less than its value. The defendant’s objection was over- 
ruled and they excepted. Witness then testified that he did 
not bid for the land, because be heard it said in a crowd of 
seven or eight persons standing at the place of sale (C. W. 
Bullard being one of them) that suid Bullard was bidding 
for the plaintiff; that he could not remember whether Bul- 
lard made the remark or some one else, but thatit was said 
when he was present, standing close around; and bat for 
the remark, witness would have given much more for the 
land than it broughi. 

8 Exe. D. W. Morrison was the plaintiff’s next witness, 
and testified that he attended the sale for the purpose of 
buying the land, but did not bid more than once for it. ‘The 
plaintiff’s counsel then made the same offer of proof and for 
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the same purpose as in the case of the last witness, when 
the defendant objected, and, upon their objection being over- 
ruled, excepted. Witness then stated that he got the im- 
pression that the defendant, Bullard, was bidding for the 
plaintiff from something that was said, either by said Bul- 
lard or John A. Long, at the place of sale; that it was said 
by some one in acompany of some eight or ten persons 
standing about the place—Bullard being one of them. But 
for this Impression, he would have bid more for the land 
than it brought. 

9 Exe. The plaintiff then introduced J.C. Davis, the sub- 
scribing witness to the deed of the 23d of January, 1878, and 
after examining him as to its execution and the plaintiff’s 
condition at the time, and as to what was said about its 
being an arbitration bond, proposed, in order to corroborate 
the evidence of the plaintiff, to show by the witness what 
was said to him by the plaintiff a short time after the trans- 
action, about his having signed the instrument under the 
beliefthat it was only an agreement to submit the matters 
of account between the parties to arbitration; to which the 
defendants objected, but the court overruled their objection: 
and the witness then stated that within a week after his 
signing the deed, the plaintiff came to witness and said to 
him that it was reported in the neighborhood that he had 
signed a quit-claim deed to his land, but that he understood 
it to be an arbitration bond. Defendants excepted. 

10 Exc. W. J. Everett was next introduced by the plaintiff, 
and, after qualifying him to speak as an expert as to hand- 
writing, and his ability to distinguish genuine from spuri- 
ous signatures, the plaintiff’s counsel handed him the deed 
executed 25d January, 1878, together with an affidavit 
which the plaintiff had made in the cause, and proposed to 
ask him whether the signatures to both were alike (it being 
admitted that plaintiff had signed both), with a view to cor- 
roborate the testimony of the plaintiffand the witness, Davis, 
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(both of whom the defendants’ counsel had attempted to dis- 
credit on their cross-examination) as to the condition of the 
plaintiff when he signed the deed. To this the defendants 
objected, but the court admitted the evidence; and witness 
then testified to a want of resemblance between the two sig- 
natures. Defendants excepted, 

11 Exc. N. A. McNair was introduced, and plaintiff pro- 
posed to ask him the value of the land in controversy, in 
order to show that the price paid by defendant, Bullard, at 
the sheriff’s sale, and the consideration stated in the 
deed of 23rd of January, were grossly inadequate; and as 
tending to show a suppression of bidding at the sale anda 
fraudulent procurement of the deed. The defendants ob- 
jected, objection overruled, and witness testified that the 
land was worth some $3,000 or $3,500. Defendants excepted. 

12 Exe. The defendants’ counsel asked that an issue 
might be sabmitted to the jury as to whether the alleged 
agreement, on the part of the defendant, C. W. Bullard, to 
purchase the land for the plaintiff at the sheriff’s sale, was 
in writing; but His Honor declined to submit such an issue 
upon the ground that the plaintiff had not alleged, or at- 
tempted to prove, that there was any such agreement in 
writing; on the contrary, alleged that it was by parol. De- 
fendants excepted. 

13 Exc. Amongst other instructions not excepted to, His 
Honor charged the jury as follows: “Itis a rule of law that 
a party who alleges fraud must prove itso as to create a 
belief in the minds of the jurors that the ellegation is true; 
and the burden of proof is ordinarily on the plaintiff al- 
leging fraud and seeking to set aside his deed. If, however, 
the relation of mortgagor and mortgagee has been shown 
to exist, and it also appears that, while that relation 
was subsisting, the mortgagor conveyed his equity of 
redemption in the morgaged property to his mortgagee, 
then the burden of proof would be shifted from the plain- 
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tiff, and the presumption of law would arise that the con- 
veyance is fraudulent, but this presumption, could be rebut- 
ted by the defendants’ showing that the consideration of 
the deed was a fair and adequate one and that there was no 
fraud practiced.” The defendants excepted. 

The jury found all the issues in favor of the plaintiff, 
and from the judgment thereon the defendants appealed. 


Mr. John D. Shaw, tor plaintiff. 
Messrs. Burwell & Walker, for defendants. 


RurFin J. 1st xc. That the defendant, C. W. Bullard, 
was required to produce on the trial the deed of January 
23rd, and was refused further time to answer the plaintiff’s 
affidavit; This affidavit states particularly the cireum- 
stances connected with the execution of the deed, and ex- 
plains how its inspection is necessary to the plaintiff’s case, 
and seems fully to meet every requirement of the rule of 
the courts in this regard. Whatever doubts may have once 
existed as to the power of the court to coerce the production 
of private writings, they have been removed so far the courts 
of this state are concerned, by express statute. The Revised 
Code, chap. 31, § 82, provides that courts of Jaw shall have 
power to require the production of papers and documents 
“in cases and under circumstances where the parties might 
be compelled to produce them by the rules of chancery ;” and 
the Code of Civil Procedure confers still more ample power 
upon the courts. $331. Under these two statutes, the 
courts have been wont to require the production of every 
dacument containing evidence relating to the merits of an 
action, whenever the Justice of the case seemed to require 
it. Branson v. Fentress, 13 Ired., 1€5; Justice v. Bank, 83 N. 
C., 8. The defendants had ample notice of the plaintiff’s 
motion, and, indeed, appear to have come prepared to re- 
spond to it, from the fact that they had the deed in court, 
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ready to produce when required; thus proving that there 
was no necesity for further delay in the matter. | 

2nd Exe. That a transcript of the Judgment of the Cum- 
berland superior court, instead of the judgment-roll, was 
allowed to be used as evidence: The point in dispute be- 
tween the parties was not the validity, regularity or conse- 
quences of that judgment, but its existence, as a mere matter 
of fact, and for a purpose altogether collateral. For such 
purpose the certified transcript of the judgment alone was 
certainly sufficient, as was said in the case of Scott v. Bryan, 
73 N. C., 582. 

srd Exc. That plaintiff was allowed to speak of the fact 
that the defendant, C. W. Bullard, kept a “bar-room” at 
Laurel Hill, when the deed was executed: Taken in con- 
nection with other facts deposed to by the witnesses, this 
was not an immaterial matter. Those other facts were, in 
substance, that the plaintiff was much addicted to intem- 
perance ; that the defendant, knowing this and intending 
to take advantage of his weakness, sought to inveigle him 
into executing a deed for his land under the pretence that 
it was an agreement to arbitrate their differences; that in 
furtherance of this scheme, he plied the plaintiff with hquor 
at home, and then persuaded him to go to Laurel Hill, 
where he had an attorney, ready to prepare the deed and 
present it for signature just at the moment when the plain- 
tiff might get into a condition the most easily to be deceived. 
It thus became a circumstance full of significance, that the 
place selected for the transaction was one where the plaintiff 
would be exposed to temptation, and where the means for 
the gratification of his appetite could be given, or withheld, 
at the will of the defendant. As the jury bad to pass upon 
the truth of those other facts, they were entitled to have the 
benefit of every circumstance that could posh throw 
light upon them. 

Ath Exc. That the plaintiff was allowed to show that the 
deed was without consideration. 
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5th Exc. That he was allowed to testify that he was not, 
at the time of its execution, indebted to the defendant. 

ith Exe. That the witness, McNair, was permitted to 
speak of the value of the land, to show an inadequacy of 
consideration. 

These three exceptions, relating to kindred matters, are 
considered together. The technical rule that the recital of 
the consideration set forth in a deed, cannot be contradicted 
by parol, does not apply to cases of fraud. Powell v. Heptin- 
stall, 79 N. C., 206. The distinetion ts thus drawn in Starkie 
on Evidence, 671: “The objection to parel evidence does 
not apply when offered, not for the purpose of contradicting 
or varying the effect of a written instrument of admitted 
authority, but when, on the contraryt it is offered to disprove 
the legal existence, or rebut the operation of the instrument. Fo 
do this is not to substitute mere orall testimony for written 
evidence—the weaker for the stronger ; but to show that the 
written ought to have no operation|whatsoever—an object 
whieh must usually ‘be science ‘by oral evidence.” 
If any authority is needed to support the proposition that 
a want of consideration and a gross inadequacy of price are 
each some evidence of fraud, and muy, in conneetion with 
ether cireumstances of imposition oer oppression, furnish 
ground sufficient for setting aside a contract, it will be found 
im any one of the following eases: Darden v. Skinner, 2 Car. 
L. R., 279; Futrill v. Putra, 5 Jones Kq., 61; Hartley v. Estis, 
Phil. Eq., 167, and the numerous authorities cited therein. 

6th Exe. That the court refused to admit tn evidence the 
letter from “ McKkethan & Son”: We can discover no prin- 
ciple under which the letter could have been received in evi- 
dence, offered, as it was, solely for the purpose of contra- 
dicting the statements made by the witness, McKethan, at 
the trial. There was literally nothing to show that he had 
authorized it to be written, or that he knew of its contents, 
or, indeed, of its existence, up to the very moment of its pro- 
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duction on the trial. It is true, it appeared to be in the 
handwriting of his partner and son, but it related to other 
than partnership matters ; and the father swore that the son 
had neither a general nor special power to speak for him in 
this particular instance, and there was no evidence to con- 
tradict bim. 

7th Exe. That the witness, Long, was permitted to 
testify to the remark made in the company of persons pres- 
ent at the sale, about the defendant’s bidding for the plain- 
tiff: If the evidence had left it doubtful whether the 
remark, though made in defendant’s presence, was in fact 
heard by him, it would have been proper in His Honor, as 
was said in the case of the State v. Bowman, 80 N. C., 482, 
after admitting it to be spoken of by the witness, to have 
instructed the jury to give it consideration or not, as they 
might find the fact to be that he heard, or did not hear it. 
But it is clear, from the statement of the case, that.the 
doubt, which the witness intended to express as existing In 
his mind, was not whether the defendant heard the remark, 
but whether he was not, himself, the author of 1t; and as it 
was equally competent, whether made by himself or another 
in his hearing, no such caution was needed at the hands of 
the judge. Beside this, that such a remark was made at all 
at the time (there being only eight or ten persons in attend- 
ance on the sale), goes to show that all the persons present 
participated in the belief that the defendant was bidding as 
the friend of the plaintiff. Ifso, and thereby the defendant 
was enabled to purchase the plaintiff’s land at an under- 
value, it is against good conscience in him to retain an 
advantage so unduly obtained, even though he had no ac: 
tive agency in creating that belief. It was so held in the 
leading case of Neely v. Torian, 1 Dev. & Bat. Eq., 410. 

The same reasoning applies to the defendants’ eighth ex: 
ception, | 
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9th Exc. That plaintiff was allowed to give in evidence 
his statements, made shortly after the transaction, in corrob- 
oration of his testimony on the trial: The right to 
correborate an impeached witness by proving that, soon 
after the matter occurred, he had made similar statements 
in regard to it, is too well established to need the citation 
of authority in itssupport. Inthe case of Bullinger v. Marshall, 
70 N. C., 520, it was decided that the same right exists in 
favor of a party examined as a witness in bis own behalf. 
“ Why shculd not this follow?” asks the late Chief Justice 
PEARSON in that case. “It is in conformity to the avowed 
policy of the statute by which rejection of testimony, on the 
ground of incompetency, is ignored, and the testimony is to. 
be admitted and weighed by the jury in the of credi- 
bility.” 

10th Exe. That the plaintiff was allowed to eae by an 
expert that the signature to the deed differed from his 
natural and ordinary signature, affixed to an affidavit filed 
in the cause: The comparison between the signatures to 
the two instruments was not instituted for the purpose of 
assailing or supporting the genuineness of either, for both 
were admitted to have been the work of the plaintiff; and 
therefore the ruling of His Honor, in permitting it to be 
made, did not impinge upon the rule of those cases which 
forbids the comparison of handwritings for such purposes. 
But it was made solely to ascertain whether there was any 
discrepancy in the manner of their execution ; and, if SO,. 
whether that discrepancy could be accounted for by the al- 
leged drunken condition of the plaintiff at the time he 
signed the deed, and in this way furnish some corroboration 
to the positive proof which had been offered on that point. 
Considered in this light, the case seems to come fairly with- 
in the line of those cases in which experts have been called 
to say whether two documents were written with the same. 
pen and ink, and at the same time (54 Penn. St., 365); or: 
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whether the different parts of the same instrument were 
written with the same care and facility (Demerritt v. Randall, 
116 Mass., 331); or whether two documents, supposed to 
have been written in a disguised hand, were in fact written 
hy the same person. Reult vy. Braham, 4 Tenn. Rep., 497. 
In all these instances, a comparison of one document with 
another, or of one part of the same document with other 
parts, was sanctioned by the courts; and being matters of 
skill and experience, requiring a praetised eye and close 
observation to determine them correetly, experts were used 
for the purpose. And so, we think, in the present case It 
required something more than the observation and expert- 
ence ordinarily possessed by the jurors of the country to be 
able to perceive the difference between the two signatures 
exhibited in evidence, and to trace its probable cause. 

12th Exc. The refusal of the judge to submit an issue 
whether the alleged agreement of the defendant, Bul- 
Jard, to purchase the land for the plaintiff, was in 
writing: Only those issues should be submitted to the 
jury which are raised in the pleadings and are necessary to 
a certain legal determination of the matters in controversy. 
Tn the pleadings prepared by the parties in this case, there 
was no question made as to the nature of the promise, and 
no suggestion of the statute of frauds, and if there had been 
the latter it would still have been improper to have allowed 
the issue asked for to be submitted to the jury, for the rea- 
son that, however they might find it to be, 1t did not even 
tend towards a disposition of the rights of the parties to the 
action. Whether the promise be by writing or by word 
only, if made, it was equally binding on the defendant. 
Mulholland v. York, 82 N. C., 510, and the many cases there 
reviewed in the opinion of the present Chief Justice. 

18th Exe. Tothe charge of the judge, in that he instructed 
the jury that if, while the relation of mortgagor and mort- 
gagee subsisted between the parties, the defendant (the mort- 
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gagee) purchased the equity of redemption of his mortgagor, 
the law presumed it to have been fraudulently done, unless 
the defendant could show, by a preponderance of testimony, 
the bene fides of the transaction: It is not to be denied 
that this charge of His Honor isin conflict with the decision 
of this court as rendered in the case of Chapman v. Mull, 7 
Tred. Ing., 292. In delivering the opinion of the court in 
that case, the late Chief Justice Pearson expressly declares 
that the principles, in relation to dealings between trustee 
and cestui que trust, as adopted by courts of equity, do not 
apply to the case of mortgagor and mortgagee; but that such 
parties, there being no dependence or duty of protection in- 
volved in their relation, were at liberty to deal with each 
other, subject only to the ordinary principles. We under- 
stand, however, this decision to have been virtually depart- 
ed from in the case of Lea v. Pearce, 68 N. C., 76; and in 
express terms, in the case of Whitehead v. Hellen, 76 N. C., 99 ; 
in both ef which cases the opinions were delivered by the 
same learned judge. In the last named case, he uses the 
following emphatic words: “Courts of equity look with 
jealousy upon all dealings between érustees and cestuis que 
trust; and if the mortgagor had, by deed, released his equ- 
ity of redemption to his mortgagee, weshould have required 
the purchaser to take the burden of proof, and satisfy us that 
the man whom he had in his power, manacled and fettered, 
had without undue influence and for a fair consideration 
released his right to redeem.” In this uncertainty of author- 
ity, proceeding from the same high source, we have to look 
for light from other sources. Bigelow, in his work on Fraud, 
page 160, says, there are certain relations, termed relations 
of confidence, from the existence of which the law raises a 
presumption of fraud, in any dealings that may take place 
between the parties, because of the undue advantage which 
the situation itself gives to one over the other. Of these 
“relations of confidence,” he enumerates eight in number, and 


582 IN THE SUPREME COURT. 


i fr ee A et tr ers chet nn dil 


‘FLEMMING », ROBERTS. 


5 : Sarre necro) acer = er a 


rte i 


in the folowing order: Attorney and client; princtpal and 
agent; partners; trustees and cestuis que trust; guardian 
and ward; executors and administrators; mortgagor and 
mortgagee; parent and child. Thus, he places the relation 
of mortgagor ana mortgagee with the other well defined and 
universally acknowledged fiduciary relations. Upon princt- 
ple, this should be so. Itis due to good faith and common 
honesty that sueh a presumption should arise in every case 
where confidence is reposed, and the properly and interests 
of one person are committed to another. To every such per- 
son his trust should be a sacred charge—not to be regarded 
with a covetous eye. 

The several exceptions of the defendants are therefore 
overruled, and the judgment of the court below is affirmed. 

No error. Affirmed. 


aw, W. FLEMMING and others v. G. M. ROBERTS and others. 


Final decree, how impeached—Sale of Land under decree, rights 
of purchaser—Guardian and Ward. 


{. A deeree which decides the whole merits of a cage without any res- 
ervation for further directions for the future action of the court, is 
final, and ean only be set aside or impeached by a civil action in the 
nature of a bil of review, in which some error on the face of the deeree 
or matter since discovered is alleged. 

2. Land sold under decree of court is held iz eustodia legis as a security 
for the purchase money, and when that is paid the purchaser ordinae 
rily has aright to a deed as a matter of course and without an order to 
make title. 

3. A guardian instituted and conducted proceedings to sell the land of 
his wards witbout fraud or imposition; a commissioner sold the same 


————_——— 


*SMITH, C. J., did not sit on the hearing of this ease. 
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and took note for purchase money; an arrangement was subsequently 
made at the instance of the guardian with the sanetion of the court and 
in the interest of the wards, by which the *‘ sale note?’ was exchanged 
and surrendered for one executed to the guardian by the purchaser 
with good security; and thereupon the court ordered title to be made 
by the commissioner, in pursuance of which a deed was executed to the 
purchaser from whom through mesne conveyances the defendant ac- 
quired title for value and without notice of any alleged irregularities 
in said proceedings; Heid tn an action to subject the land to the pay- 
ment ef the purchase money (the makers of the note being insolvent) 
the defendant acquired a geod title, and the redress of the wards if any 
is against the guardian. 

{Bure vy. Paxton, 80 Ns C., 17; Thazrtor vy. Williamson, 72 N. ©., 125; 
Covington v. Ingram, 64 N. C., 123; Simms v. Thompson, 1 Dev. Eq., 
197; Lord v. Beard and Merony, 79N.C., 5 and 14; Brown v. Coble, 
JON. C., 391; Stngeltary v. Whitaker, Phil. Eq., 77, cited, distinguished 
and epproved.) 


Crvin Acrion and Morien in the cause heard at Fall 
Yerm, 1879, of Buncombe Superior Court, before Graves, J. 

The two cases between the same parties touching the 
same subject matter, being treated as one action, were tried 
together. 

One case was an independent action brought by the 
plaintiffs toimpeach a decree of the court ef equity ren- 
dered in a cause then depending, where the plaintiffs as 
heirs at law of Samuel Flemming had filed a petition by their 
guardian, James H. Greenlee, (the petitioners being infants) 
for the sale of a Iet of land in the town of Asheville, al- 
leging that the land had been sold, bonds taken for pur- 
ebase money, sale reported and confirmed, and a deed made 
to the purchaser by the clerk and master without any order 
of the said court authorizing him to make title; that no 
part of the purchase money has ever been paid, the bonds 
given by the purchaser had been surrendered, and other 
bonds taken by the guardian in their stead without au- 
thority, and the obligors thereof have become insolvent; 
and they ask that they may have a lien upon the land to 
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secure the payment of the purchase money and that the 
land be sold for that purpose and the costs of action. 

The other was a petition in the suit in equity, setting 
forth the facts that a petition had been filed in the court of 
equity for Buncombe county in the year 1856, by the plain- 
tiffs as heirs at law of Samuel Flemming for the sale of a 
Jot in the town of Asheville; that they were all infants of 
tender years and brought the suit by their guardian, Jas. 
H. Greenlee; that the master was ordered to make sale of 
the lot, and in pursuance thereof the property was sold on 
the 12th of April, 1856, when James B.“Rankin and Robert 
H. Chapman, junior, beeame the purchasers at four thou- 
sand dollars and gave their notes for the same with Robert 
Helt Chapman and James A. Patton as sureties; that the 
master made a report of the sale in due form which was 
confirmed by deeree of court, in which the master was di- 
rected not to collect the purchase money until ordered to 
do so, and to withhold the title until the purehase money 
was paid; that John and Greenlee Flemming have since 
died without issue, and Mary Flemming has intermarried 
with the plaintiff, John Yancey; that the record of said 
proceedings in the petition for sale has been destroyed by 
fire, and that the foregoing is a correct statement of said 
proceedings; that the master has made a deed to said pur- 
chasers who afterwards sold and conveyed the premises to 
George W. Swepson, who conveyed the same to the defend- 
ants, that no part of the purchase money has ever been 
paid, and the master has made the deed without any cecree 
of said court authorizing it; and they ask that the trans- 
cript referred to in the record as Exhibit A, of whieh the 
foregoing is a correct abstract, may be set up and estab- 
lished as the true record of the proceedings in said cause 
and that the same be enrolled, and for such other and further 
relief, &e, 

The defendants in their answer admit that the matter 
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contained in the plaintiffs’ Exhibit Ais a correct transcript 
of the equity suit, except in the following particulars: They 
say that it is not true that the master was directed to retain 
the title until the purchase money was paid in full, nor is 
it true that he executed the deed te the purchasers without 
a decree authorizing him to make title. They aver that the 
report of the master was confirmed without at that time 
making any decree touching the collection of the purchase 
money or passing the title te the purchasers, but that at a 
subsequent term of the court, a proper decree was made te 
collect the money and make title; that the guardian, Green- 
lee, wished to lend out the purchase money, which he did 
to the said Chapman and Rankin, and took their notes for 
the same with Robert Helt Chapman and James A. Patton 
as sureties, which note was perfectly good, and that said 
guardian being a party to the record applied to the court 
of equity to sanction and confirm said arrangement, and 
a proper order to that effect was made and the notes given 
to the master cancelled and surrendered to the purchasers 
to whom the master was directed and commanded to make 
title, and that the costs were paid and the whole case passed 
from the dockeé and business of the court in the same man- 
ner as other completed business; that long after title was 
made as aforesaid, the purchaser, Chapman, sold the lot to 
Swepson who paid for the same full value and in good faith 
without notice of any defect or supposed defect in the record, 
and afterwards Swepson conveyed it to defendants who 
bought in good faith at a fair value and without notice of 
any defect in the record; that the petitioners came of age 
more than ten years before this proceeding was commenced, 
and not until it was discovered that by iong delay of the 
guardian in the collection of said notes and by the disas- 
trous result of the war the makers thereof had become in- 
solvent, was any pretence or suggestion made in regard to 
detects or irregularities in the record of the equity suit. 
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At spring term, 1878, it was ordered by the court that the 
ease be referred to W. M. Hardy to ascertain and set up the 
record in this case alleged to be lost, and report to the next 
term together with the evidence on which the record is 
founded, and at the ensuing term the referee filed a report 
setting out the record in said equity suit substantially the 
same as that proposed to be set up by the plaintiffs in their 
petition, and on the hearing it appeared to the court that 
the report was not full enough, and an order was therenpon 
made that the case be recommitted to the referee to ascer- 
tain and report more fully the record alleged to be lost or 
destroyed with the evidence thereon. In obedience to this 
order, the referee submitted additional facts and reported 
that when the notes for the purchase money became due in 
the year 1859, one Robert Helt Chapman, Junior, who was 
at that time solvent, at the request of said Greenlee the 
general guardian of sard infant plaintiffs, executed to Green- 
lee, as guardian, the note for the principal and interest then 
due on the sale notes with approved security; that the ar- 
rangement was made with tull knowledge and sanction and 
under the direction of the said court of equity in which at 
spring term, 1859, a decree in the cause was made as fol- 
lows: “ This cause coming on to be heard upon the peti- 
tion, exhibtts, former orders, decrees and reports herein, and 
it being made to appear that the purchase money is now all 
due, and James H. Greenlee, guardian of the petitioners, 
representing to the court that it is desirable and to the in- 
terest of the infants to keep said purchase money invested in 
good interest-bearing securities,and the said Robert Chapman, 
Junior, having tendered to the guardian his bond for the 
full amount of the purchase money with the interest accrued 
thereon, with R. H. Chapman, Senior, and James A. Patton, 
as sureties, bearing interest from date, and the court being 
satisfied the said bond is good and that it is to the interest 
of said infants to invest the money, and/all parties therein 
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connected consenting ; It is now ordered, adjudged and de- 
creed that the said James H. Greenlee, guardian of the said 
Infant petitioners, be and he is hereby permitted to accept 
from said R. H. Chapman, Junior, the bond aforesaid in 
satisfaction so received as aforesaid of the amount due upon 
the purchase notes given to the clerk and master, and that 
the master surrender and deliver up to said Chapman, 
Junior, the three. several notes executed by him and his 
sureties for the purchase money at the time of the sale, in 
order thut they may be cancelled; and it is further ordered 
and decreed that the master make and deliver to said Chap- 
man, Junior, a good and sufficient deed in fee simple for 
the land mentioned in the pleadings and purchased by said 
Chapman as aforesaid, and that said Greenlee, guardian, 
pay the costs of the proceedings into court, and the record 
in the proceedings be enrolled, and the cause be not further 
continued on the docket.” The referee also reported that 
In pursuance of this eiaes the purchase notes were surren- 
dered by the master to. said Chapman, and the latter exe- 
euted bis bond for the entire amount due thereon, with R. 
H. Chapman, Senior, and James A. Patton, as sureties, to 
said Greenlee as guardian, the deed was made as ordered, 
the casts paid, and the cause removed from the docket and 
finally disposed of. 

There were several exceptions taken by the plaintiffs to 
the report, which, upon the hearing were overruled and the 
report confirmed (except that part saying, “and money be 
paid into court”), and the court found and declared that 
the record set out in the reports of the referee, as amended, 
is the record of the court of equity in the case of W. W. 
Flemming and others, by their guardian, Greenlee, for the 
sale of real estate in the town of Asheville. From which 
ruling the plaintiffs appealed to the supreme court where 
the case was heard at June term, 1877, and the ruling below 
sustained. Flemming v. Roberts, 77 N. C., 418. 
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At fall term, 1879, there was an order in the cause that 
notice issue to the defendants and to said Swepson to appear 
before the court and show cause why the purchase money 
alleged to be due on the sale of the said real estate should 
not be paid, or a resale ordered to pay it. Service of this 
notice was accepted by defendants’ attorney, and thereupon 
the court ordered that the cause be reinstated on the docket 
—overruling the defendants’ objection that the same had 
been regularly disposed of by final decree—and on plain- 
tiffs’ motion adjudged that it be referred to the clerk of the 
court to state an account of the purchase money due under 
the former decree of sale, if any, and report to the ensuing 
term, together with any other facts touching the matter in 
controversy between the parties, which may be deemed nec- 
essary by either to the maintenance of his rights In the prem- 
ises. from this ruling the defendants appealed, and from 
the judgement dismissing the independent action the plain- 
tif's appealed. 


Messrs. Reade, Bushee & Busbee, for plaintiffs, 
Messrs. James H. Merrimon and Merrimon & Fuller, for de- 
fendants. | 


Aste, J. The two cases were considered together in the 
court below and were discussed in this court as one case, and 
we will so continue to treat them. 

The record of the proceedings of the petition in the court 
of equity has been ascertained and established by the report 
of the commissioner appointed by the superior court of Bun- 
combe for that purpose, and it appears from the record that 
that suit bad been finally disposed ofand put off the docket. 
The record as set forth by the commissioner states, it was 
ordered, adjudged and decreed that the clerk and master 
make and deliver to Robert H. Chapman, Junior, a good 
and sufficient deed in fee simple for the land purchased by 
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him as aforesaid, and that the guardian pay the costs of the 
proceeding into court and the cause be not further continued 
on the docket. This was a final determination of the cause, 
expressed in unmistakable language. But aside from the 
unambiguous terms in which the determination of the cause 
is expressed, where a decree decides the whole merits of a 
case without any reservation for further directions for the 
future judgment of the court, so that it will not be necessary 
to bring the case again before the court, that constitutes a 
final decree; and after it has been pronounced, the cause is 
at an end and no further bearing can be had. Bebee v. Rus- 
sell, 19 How., 285; Adams liq. 388. In the case before us, 
there was nothing farther tobe cone; there were no further 
questions or directions reserved for the future action of the 
court, and 1t was therefore ordered to be put off the docket 
and consigned to the shelves of finished business. 

The fact being established that the decree in the equity 
suit was final, it follows that the remedy adopted to set it 
aside by a petition in that cause cannot be sustained. It can 
only be set aside or impeached by a civil action commenced 
by summons and complaint. Mure v. Paxton, 80 N. C., 17; 
Thaxton vy. Williamson, 72 N. C., 125; Covington v. Ingram, 
64 N.C, 128. 

The plaintiffs however say they have prepared for a fail- 
ure in this particular, by their other action pending in the 
same eourt (andeconsidered with this) which isa eivil action 
commenced by summons and complaint. The ground as- 
signed for relief in that case is that the purchase money has 
never been paid, that the guardian took the note of the pur- 
chaser, Chapman, payable to him as guardian in lieu of the 
notes given to the master, without any authority so to do, 
and that the original notes were surrendered to the pur- 
chaser and a title to the land made to him by the master, 
without any order of the court authorizing him to make 
title. 
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Upon the state of facts set forth in the plaintiffs’ com- 
plaint, it being made to appear that the suit in equity had 
not been determined bat was still pending, His Honor dis- 
missed the action on the ground that plaintiffs’ remedy was 
by motion in the original cause. This would have mace it 
unnecessary to give further consideration to the case, but 
for the fact that the other case, when the motion was made 
in the original suit in equity, was considered in connechon 
with this, as constituting one case; and but for the further 
fact that the record ef the proceedings in the equity suit 
was established in that case, and the fact is made to appear 
that there was a final decree in that cause. This independ- 
ent action must then be viewed as an action In nature of a 
bill of review to impeach the decree in that case. The ouly 
two grounds upon which a bill of review will be enter 
tained under the former equity practice, were, first, for some 
error apparent on the face of the decree; and secondly, for 
new matter since discovered. Stmms v. Thompson, 1 Dev. 
Eq., 197. Treating this as an action in nature of a bill of 
review, it cannot be sustained, for it aileges no error on the 
face of the decree, nor does it disclose any newly discovered 
facts, and might therefore have been properly dismissed oa 
that ground. | 

But stripping the cases of all technicalities and consider- 
ing them on their merits, they are found to be different from 
any case that has been cited on. either side of the question. 

Unquestionabiy, when a decree is made by a court of 
competent jurisdiction for the sale of real estate, the court 
having cognizance of the case brings the land, as it were, 
in custodia legis and continues to hold contro] over it until 
the final disposition of the cause by the payment of the 
purchase money and execution of the deed to the purchaser 
by the regular order of the court. Lord v. Beard and 
Merony, 79 N.C.,8 and 14. The principle decided in these 
cases and others we might cite, is, that the court takes and 
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holds control over the land sold under its decree, as a secu- 
rity for the purchase money. After payment of the pur- 
chasc money, an order to make title is not necessary, and a 
deed nade without such an order passes the title. “The 
withholding the title after a sale has been confirmed can 
have no other object than to secure the purchase money, 
and when that is paid, the purchaser in the absence of 
special circumstances has an absolute right to a conveyance 
of the legal estate.” Brown v. Coble,76 N. C., 891. The 
withholding the title until the purchase money is paid is a 
matter lying in the discretionary powers of the courts and 
to be exercised by them for the benefit of the parties before 
them, especially where they are infants—the courts in their 
equitable jurisdiction being the general guardian of infants. 
They have control over the whole matter—the subject of 
the action as well as the persons of the parties—~and must 
have the power to order an exchange of notes and decide 
how and in what manner payi:nents should be made, and to 
order a title to be made, though there was no other payment 
than an exchange of notes, intended as a payment and 
so regarded by the court; and the purchaser would get a 
good title. 

In our case there was no pretence of fraud or imposition. 
The transaction in regard to the exchange of notes was 
made at the instance of the guardian and was supposed by 
him as well as by the court to be an arrangement for the 
benefit of the infants. If the money had been paid into 
the office, the guardian would have received it and loaned 
it out at once to some one upon good security. He was 
willing the purchaser should have the money who offered 
good security. Where was the use of paying it to the clerk 
and master and the guardian receipting for it and paying 
it back to the purchaser? This arrangement was made by 
the express authority and sanction of the court as protect- 
ing the interests of the infants, and it was evidently in- 
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tended the new notes should be in satisfaction of those 
originally given. 

Fhis case is dintinguished from Singeltary v. Whitaker, 
Phil. Eq., 77, and Lord’s cases, supra, for in those cases there 
was no order to make title, but in this ease there was an 
order that title should be made. It was made. It passed 
the legal title, which the defendants now hold was pur- 
chased for value and without notice of any defect in the 
title. The plaintiffs have lost the proceeds of the sale, and 
their redress if they have any is against their guardian. 
They have no equity against the defendants. 

Both proceedings, the petition and action, must be dis 
missed at the costs of the plaintiffs. 

Error. | Dismissed. 


*A J,. NEWLIN and others v. S. M. WHITE, Ex’r, 


Construction of. Wall. 


A testator, after making advancements to some of his chileren during 
his life time and disposing of his estate in such a manner as he declares 
will make them equal, directs his executor to divide the residue among 
his children to whom he had left property; Held that the intention 
of the testator was to and to each share an equal portion of the surplus 
after paying the money legacies. 

(Freeman v. Knight, 2 Ired Eq., 72, cited and approved.) 


Controversy submitted without action under C. C. P. § 
815, and heard at Fall Term, 1880, of ALAMANCE Superior 
Court, before Eure, J. 


*Ruffin, J., having been of counsel, did not sit on the hearing of this 
case. 
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The controversy presented for determination in this case 
arises upon the construction of the fourth clause, taken in 
connection with others, of the will of Seymour Puryear, 
which is in these words: 4th Item. “I give and bequeath 
unto my daughter Margaret Newlin household and kitchen 
furniture and stock, and one tract of land known as the 
“ Robeson land,” containing one hundred and seventeen 
acres, more or less, valued at two hundred and ninety dol- 
lars; also five hundred and sixty dollars, at different times, 
in cash. J also leave to Margaret’s children, four hundred 
and forty dollars to make them equal with my other child- 
ren.” The testator’s children were all daughters, to one of 
whom and the children of another, deceased, he gives no 
part of his estate for the assigned reason that they had been 
advanced to the full value of their shares. To another, he 
had conveyed Jand of the value of one thousand dollars 
mentioned in the sixth clause, and he adds: “If my other 
children get more than one thousand dollars apiece, then 
my daughter, Eliza, shall share equal with the other chil- 
dren.” In the five preceding clauses, reciting the unestimated 
advances to those therein named, in household and kitehen 
furniture and stock and other advancements on which he 
puts a value, and in money, the testator makes pecuniary 
bequests of specific sums to the two living and the children 
of the three deceased daughters, in order, as he expressly 
declares, in four of those clauses “ to make her” or “them” 
(the beneficiaries of his bounty) equal with my other children, 
and in the fifth, that the issue of his daughter, Sarah, “shall 
share equal with my other children after making them all 
equal.” 

The testator’s own estimate of the value of his previous 
gifts, added to the legacies now given, distributes among his 
living and the children of his deceased daughters, inclu- 
ding what had been advanced to the mothers, when living, 
as follows: ‘To Adeline and Eliza, each, the sum of $1,000; 
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to Harriet and Sarah and their children, respectively, 
$1,000; to Nancy, $1160; to Margaret and her children A. 
L. and Julia J. Newlin, $1,290. 

In the eleventh clause the testator disposes of the residue 
of his estate in these words: “It 1s my wish that my ex- 
— ecutor divide out among my children what property I may 
leave, equally among my children that I have left property 
to, and to have no sale of it.” 

Upon the hearing below, His Honor adjudged that the 
executor pay to the several legatees the sums bequeathed to 
each, and that the residue of the estate in the hands of the 
executor should be divided among those who have received 
only one thousand dollars until each has as much as the 
legatee, Nancy, and then among her and them until each 
has an equal amount with A. L. and Julia J. Newlin, the 
plaintiffs, to wit, $1290, and thereafter the distribution to 
be equal among them all, the issue of the deceased daugh- 
ters to represent and take their mothers’ shares. From this 
ruling the plaintiffs appealed. 


Mr. John W. Graham, for plaintiffs. 
Messrs. E. S. Purker and J. E. Boyd, for defendant. 


Smitu, C. J., after stating the case. We concur in the 
ruling that the several legacies must be paid in full to each 
according to the directions of the will, if the fund is suffi- 
cient, regardless of the supposed effect in producing ine- 
quality in their value. The testator in explicit terms makes 
the apportionment and he declares that the sums thus 
given do in fact make, (and are so intended), each living 
daughter and the representatives of the deceased daughters 
for whom provision is made, “ equal with his other daugh- 
ters,” in this distribution among them. There is no rule of 
construction and no principle of law which authorise the 
court to do direct. violence to the testator’s clear intentions 
in taking from what he has given one legatee and adding 
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to what he has given another, upon a supposed misconcep- 
gion of the results. The testator declares not only a general 
purpose to be impartial in bestowing his bounty, but that 
these several sums de produce equality among the recipients. 
This is the equality he intends and this division of the 
property must stand. We cannot undertake to say how far 
the excess in two of the shares may be due to the inferior 
value of the furniture and stock advanced to these daugh- 
ters. The testator may have considered that inequality in 
determining the money bequests te them. The case cited 
in the piaintiffs’ brief is decisive of this view of the case. 
Freenian v. Knight, 2 ired. Eq., 72. There, the testator gave 
his son-t-law and wile “$2,700 and notes” adding “twenty- 
six hundred and seventy-six dollars of the money and notes 
embraced in this item have been paid te him—baiance due, 
eighty four dollars, to be paid to him at my death.” The 
actual difference between the full legacy and the sum already 
received was but $24, but it was held the sum declared to be 
the balance 4884) must be paid. 

But we are unable to accept the interpretation that the 
excess In the hands of the executor must be first paid to the 
legacies of apparent inferior value until they reach those 
rated ata higher value, before they can share in the fund. 

The testator has already established what he considers to 
be an absolute equality among them, and upon this basis 
he requires any surplus the executor may have after mect- 
ing the money legacies, to be distributed equally among the 
children to whom property has been left, plainly intending 
to add to each share an equal portion of such surplus. 

While the latter peint is not strictly embraced in the case, 
it has been considered and passed on by the court, and has 
been argued by counsel on either side before us, and we in- 
4imate our opinion te avoid the inference that the ruling is 
approved. 

Error. | Reversed. 
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ELIZABETH C. GALBREATH v. E. EVERETT, Adm'r. 
Injunetion—Jurisdietion. 


1. Under the act of 1879, ch. 63, restraining orders must be made return- 
able before the judge in the district in which the action is pending. 
(The amendatory act of 3881, ch. 51, provides that the judge in an ad- 
joining district shall be competent to hear the application under certain 
cireumstances.) 


9. An injunction against the sale of land for assets was properly granted 
on motion of the heirs of the decedent. where the land was advertised 
under & power contained in an instrument purporting to be a will 
which was admitted to probate without notice to the heits and upon 
insufficient testimony, and the validity of which is in controversy. 


Apreat from an order granting an injunction made at 
Chambers, in Waynesville, on the 27th of July, 1880, in an 
action pending in Swatn Superior Court, by Gudger, J. 

The eircumstances under which the injunction was 
granted are as follows: The plaintiff began her action on 
the 23rd of June, 1880, by summons returnable to fall term of 
said court, and on the 27th she moved for an injunction re- 
straining the defendant from selling certain land, for the 
reasons set forth in an affidavit filed, the judge (Gudger) 
being the resident judge of the ninth judicial district, but 
assigned at the time to the second district. His Honor is- 
sued an order directing the defendant to appear before him 
at Raleigh, in Wake county, on the 14th of July, 1880, and 
show cause why the injunction asked for should not be 
granted, and in the meantime restraining him from selling 
the land. To the foot of this order was added a note to the 
effect that if the parties so agreed, the hearing of the mo- 
tion for the injunction would be postponed until the 27th of 
July, when it would be heard at Waynesville, but if the 
parties did not so agree, then the papers were to be sent to 

the judge at Raleigh by the 14th, as first directed. And on 
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the 14th, as the case states, the affidavits of both plaintiff 
and defendant being before His Honor at chambers in 
Raleigh, “the matter was continued under advisement until 
the 27th day of July, 1880.” And on the 27th it was con- 
sidered at Waynesville, and the injunction of which the 
defendant complains, was then and there issued. The 
above statement is necessary to an understanding of the 
point raised by the defendant’s counsel in this court as te 
the Jurisdiction of the judge who made the orders. 

As gathered from the affidavits of both parties, the follow- 
ing appear to be the facts of the case: On the 10th of May, 
1861, one A. W. Coleman, being about te enter the Confed- 
erate army, executed the following instrument—‘ Know 
all men by these presents that J, A. W. Coleman, for and in 
consideration of the natural love and affection which I bear 
to Laura Jane Cooper, daughter of Winnie Cooper, do give, 
grant, convey and confirm unto the said Laura Jane Cooper 
two thousand dollars in cash, to be made out of my ljand 
and other properties at my death, in case I should be killed, 
or die, while in the service of the Confederate States. But 
if I should live until my time for which I have volunteered 
expires, and return home, then in that case, the above gift, 
grant and confirmation is to be null and void and of no 
effect.” (Signed by A. W. Coleman, on May 10th, 1861.) 
Coleman died in 1862, before the expiration of his term of 
service, unmarried, leaving as his heirs at law a brother 
and three sisters, the plaintiff being one of the latter. He 
died seized of the land in controversy situate in Swain 
county; and in the year following, Mark Coleman, his 
father, qualified as his administrator, but taking no notice 
of the above instrument of May 10th, until February, 1876 
when he offered the same for probate before the clerk as pro. 
bate judge of said county, who made the following order: 
“It appearing to the satisfaction of the court from the testi- 
mony of Mark Coleman, J. A. Thompson, Charles Jenkins, 
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and Ute Sherrill, (said testimony being in writing and on 
file in this office) that the said paper writing purporting to be 
the last will and testament of A. W. Coleman, deceased, is tn 
the proper handwriting of the said A. W. Coleman, deceased, 
it is therefore ordered thatthe said paper writing and every 
part thereof is the act and deed of the said A. W. Coleman 
and is his last will and testament.” The administrator, 
Mark Coleman, died in 1879, when the defendant qualified 
ag bis administrator and also as the administrator with the 
will annexed of A. W. Coleman. Under the power supposed 
to be given in the above instrument of May 10th, the de- 
fendant has advertised the land of A. W. Coleman, deceased, 
for the purpose of raising money to pay his debts and the 
legacy of two thousand dollars to Laura Cooper, The vlain- 
tiff denies that said instrument is a will, or that she had 
any notice of its being offered for or admitted to probate, 
and insists that the land belongs to herself and her brother 
and sisters as the heirs of their deceased brother, and alleges 
that assets sufficient to pay all the decedent’s d. bts and the 
two thousand dollars to Laura Cooper, provided it has to be 
paid, went into the hands of Mark Coleman, administrator 
and further, that soon after the death of her brother, an ar- 
rangement was entered into between all of the said heirs and 
their father (the administrator) to the effect that the said 
heirs should raise the amount directed to be paid to Laura 
Cooper, and thereby avoid a sale of the land; and that in 
pursuance thereof she paid to said administrator her ratable 
part of the amount, to wit, five hundred dollars, and imme- 
diately thereafter entered into possession of her part of the 
land which she has enjoyed for nearly seventeen years. 
The defendant denies that the assets which came to the 
hands of Mark Coleman, the administrator, were sufficient 
to pay the said debts, and much less to pay the sum directed 
to be paid to Laura Cooper. He insists that the instrument 
of May 10th is a will, and upon his right to sell the land 
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thereunder to raise the araount necessary to pay the said 
debts and legacy of two thousand dollars; and he further 
says that if any such arrangement was made between the 
administrator and his heirs, as alleged by plaintiff, it was 
a mere verbal one and therefore void, and that he has no 
information whether or not the plaintiff had notice of the 
propounding of said instrument for probate. 

The plaintiff’s motion was for an injunction to restrain 
the defendant from seJling the land of A. W. Coleman until 
proper accounts might be taken of the assets. which came 
into the hands of his two administrators and of the amounts 
paid by the heirs towards the legacy of Laura Cooper. The 
order as granted by His Honor enjoined the sale until the 
final hearing of the case, and from it the defendant appealed. 


Messrs. Gilliam & Gailing, for plaintiff. 
No counsel for defendant, 


Rourrin, J. By the act of 1879, ch. 63, entitled “an act 
defining the jurisdiction of Judges of the superior courts as 
io granting injunetions and restraining orders, &c.,” it is 
provided that all restraining orders granted by any of the 
judges shall be made returnable before the resident judge of 
the district, or the judge assigned to the district, or holding 
by exchange the courts of the district in which the action 
may be depending. 

It is perfectly manifest that this statute, with a view to 
prevent the inconvenience of parties, intended to fix the 
place where rather than the persons before whom such orders 
should be made returnable, and that the judves were denom- 
¢nated in the order in which we find them because it was 
supposed that one or the other of them would at all times 
be within the. district of the action. 

As the inconvenience, resulting from an order requiring 
bis attendance in Raleigh to the defendant living in the 
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ninth judicial district and having an action there pending 
against him, could be lessened by the consideration that the 
matier was to be heard by one who happened to be the 
judge of his district, it eannot be that an order so returnable 
is within the contemplation of the statute. If it turn out 
that neither one of the judges indicated is in place when the 
order should be returned, (as wecan well see may sometimes 
happen owing to the inequality in the duration of terms of 
court in several of the districts, and as really did happen in 
this instance from that very cause) then it is simply a case 
not provided for under the statute, and such as no Judge has 
within himself the power or right to provide for. It wasan 
error therefore in His Honor to have made his first order, 
restraining the defendant, returnable at a point outside the 
district in which the action was pending; and if the defend- 
ant had relied on that circumstance and taken his exception 
in apt time, he would have been entitled to have the order 
set aside on that ground. But it wasa case of mere irregu- 
larity, and not of any failure of jurisdiction in the court, 
and like every other irregularity could be waived; and we 
are of the opinion that by filing his counter-affidavits going 
fully so the merits of the case, and by allowing His Honor 
after full notice of the time and place to hear and determine 
the motion upon the merits as disclosed in the affidavits of 
the parties without once raising a question as to the regular- 
ity of the proceeding, the defendant in this case did waive 
all subsequent right of objection on that account. For this 
reason alone the defendant’s motion made first in this court 
to vacate the order of injunction on the ground of irregular- 
ity, is denied, without our stopping to inquire whether, since 
the first order expired by force of its own terms on the 14th 
of July, the cause did not stand before His Honor on the 
27th just as if no such order had ever been granted, or how 
far the power of the judges of the state to ‘grant injunctions 
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without notice has been affected by the legislation since the 
— Code. 

Looking too to the facts as alleged and admitted by the 
parties in their affidavits, we think the defendant has no 
cause to complain of the action of the court in restraining 
the sale of the land until the rights of the parties could be 
fairly heard and passed upon. Apart from the questionable 
character of the instrument itself, claimed to be the will of 
the deceased, Coleman, it appears from the record to have 
been offered for probate wholly without notice to the heirs, 
and to have been admitted upon proof altogether insufficient 
for the purpose. It does not even appear that the witnesses 
who testified to its being in the handwriting of the deceased, 
qualified themselves to do so by showing that they had a 
previous acquaintance with his handwriting; nor do we 
know when or in whose hands the instrament was found 
after the death of the party, and being a holograph will, if 
a will at all, these all became matters of interest. - It may 
be that in fact every demand of the law was complied with 
and the action of the clerk in admitting the instrument to 
probate as a will, fully justified by the evidence before him. 
If so, it was the folly of the defendant not to have made it 
clear to the court. There is no room for the maxim omnia 
preesumuntur rite esse acta in a case like this in which a paper 
after being so many years suppressed is offered and admit- 
ted to probate without notice to the parties. interested. 
Again, there have been two administrators upon the estate 
of the deceased and the account of neither has been settled. 
It is admitted that some assets went into the hands of the 
first and the parties differ as to the amount. It is the right 
of the heirs to have this question settled before their land 
should be sold. 

The order continuing the injunction until the trial of the 
action is affirmed. Let this be certified. 

No error. Affirmed. 
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J. L. BROWN, Trustee v. P.S. BRITTAIN. 


Counter-claim—Oreditor under trust deed—Summary Judg- 
ment against sureties on appeal from justice's court. 


t. A firm made a deed of trust conveying its estate an@ providing for 
the collection of assets and payment of ereditors; the trustee sued 
the defendant upen elaims due the firm, and defendant set up an ac- 
eount, as 2 connter-claim against the firm, assigned to him by one of 
its creditors after the registration of the deed 3 Held, that the counter- 
élaim could not be allowed. ‘The defendant assignee is aifected 
with all the equities sgainst the creditor, and is. only entithed as the 
ereditor would have been to share in the pro rafe distribution of the 
assets when collected. 


2, Under the act of 1879. ch. 68, a summary Judgment may be given 
against sureties toan appeal bond for the amount of the jndgment and 
eosts awarded against the appeNant in appeals from a justice’s court, 
as an additional remedy to a suit on the same as a common flaw hone. 


(Moody v. Sttton, 2 Ired. Eq., 382; Pabdor v. Ward, 8& N. C,, 291, cited 
and approved.) 


Civit Actron tried at June Special Term, 1880, of Hrn- 
DERSON Superior Court, before Schenck, J. 

The action was commenced before a justice of the peace 
and founded upon two notes under seal, both dated May 
20th, 3875, due one day after date and payable to MeMur- 
ray & Davis. 

By a deed of trust bearing date the 5th of June, 1875 
and registered on the 7th of the same month, McMurray & 
Davis assigned the said notes and all the property and 
effects owned by them as merchants and partners in the 
town of Charlotte, to John L Brown, with power to sell the 
personal and real property conveyed, collect the notes and 
accounts, and after completing their collection and con- 
verting the property and effects into cash, to distribute the 
same among all the creditors who should come in and prove 
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their claims before him. On the trial before the justice, the 
defendant relied for his defence upon a setoff or counter- 
claim. There was judgment in favor of the plaintiff and 
the defendant appealed to the superier court, giving an 
appeal bond with P.S, Brittain and W.M. Whitaker as 
sureties. 

On the trial in the superior court the defendant set up 
for his defence by way of setoff or counter-claim an open 
account due by McMurray & Davis te one Hastings, the 
proprietor of the //enderson Advertiser, for fifty dollars which. 
hud been transferred to hin by said Hastings by a written 
assiznment, dated the 22d November, 1875. Upon intima-. 
tion of the opinion by His Honor that the setoff or coun- 
ter-claim pleaded by the defendant could not avail him, he 
submitted to a verdict. Thereupon judgment was given in 
favor of the plaintiff and also against the sureties on the 
appeal bevd for the amount of the plaintiff’s debt and 
costs, from which judgraent the defendant appealed, 


No counsel for plaintiff. 
Messrs. W. W. Fuller and J. £ Osborne, for defendant. 


Asut, d. The plaintiff, Brown, by the deed of trust be- 
came the owner of the notes in suit, and by its registration 
on the 7th of June, 1875, all creditors and subsequent pur- 
chasers became affected with notice; after that, Hastings 
as a creditor, was only entitled to a pro raéa share in the 
distribution of the fund in the hands of Brown as trustee, 
provided he complied with the terms of the deed of trust, 
by proving his debt before the trustee; and by his assign- 
ment of the account against McMurray & Davis he could 
only transfer such interest as he had, nothing more. One 
who takes by assignment an unnegotiable instrument or a 
negotiable instrument past due, takes only the interest of 
the assignor, aud is affected by all equities against him at 
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the time of the assignment. Moody v. Sitton, 2 Ired. Kq., 
382. The assignee isnever put in better condition than the 
assignor; he takes exactly the position of the assignor. 
Parsons on Contracts, 227. 

The interest then which the defendant acquired by the 
assignment from Hastings was the right to receive from the 
plaintiff as trustee, whatever amount it should be found, on 
the final settlement of the trust, was due, as the pro xate 
share on the debt claimed by defendant by virtue of the 
assignment, provided he proved his claim before the trustee, 
as required by the terms of the deed. We therefore concur 
with His Honor that the defence of setoff or counter-claim 
set up by the defendant cannot avail him, 

There is no error in the judgment rendered by His Honor 
on the appeal bond. Itis correct, and expressly authorized 
by the act of 1879, ch. 68, § 1, which declares that in all 
appeals from judgments of justices of the peace, the appel- 
late courts, when judgment shall be rendered against the 
appellant, may also give judgment against the sureties to 
the appeal for the amount of the judgment and the costs 
awarded against the appellant. 

But it may be objected that this bond was given before 
the act of 1879 was passed and therefore it does not apply. 
We think differently. Prior to that act it is admitted, a 
snmmary judgment on such a bond could not be rendered 
against the sureties thereto. Buetit isa good common law 
bond in the usual form of appeal bonds under the old prac- 
tice, upon which an action in nature of debt would now be 
commenced by summons and complaint. The act of 1879 
gives the additional remedy of a summary Judgment upon 
motion, which it is competent for the legislature to do, for 
it is now settled that the legislature may pass laws changing 
the remedies for the enforcement of contracts provided they 
do not impair.the obligation of the contracts. Cooley, Const. 
Lim., 286; Tabor vy. Ward, 88 N. C., 291. 


JANUARY TERM, 1881. 555 


DURDEN t. SIMMONS. 


As no error appears in the record the judgment of the 
superior court of Henderson is affirmed. 
No error. | Affirmed. 


GOODMAN DURDEN v. JOHN SIMMONS. 


Proceeding to Secure Drainage—Pleading—Jurisdiction— Com- 
missioners. 


1. In a proceeding to secure a right of drainage over the land of defend- 
ant, the complaint alleged title in plaintiff to the land to be drained 
and that the water thereon flowed through a natural drain over defend- 
ant’s laud until the defendani closed the sume: the answer alleged 
that the defendant knew nothiny of the plaintiff's title and denied the 
other allegations of the complaint; Held, that the answer raised no 
issue as to the title of either plaintiff or defendant. 


2. ‘The clerk of the superior court has jurisdiction of a proceeding to ob- 
tain a right of drainage over the land of an adjoining land-owner, and 
to assess damages, &c. 

8. In such proceeding the law requires the appointment of seven disinter- 
ested freeholders as commissioners, 


(Collins v. Haughton, 4 Ired., 420; Bunting v. Stancill, 79 N, C.. 180, 
cited and approved.) 


PROCEEDING to assess damages alleged to have resulted 
from drainage, heard at Spring Term, 1880, of Martin Su- 
perior court, before Graves, J. 

The plaintiff instituted this proceeding, by summons re- 
turnable before the clerk, against the defendant as owner of 
atract of land adjoining his own, and of a lower level, to 
obtain a right of drainage by cutting a canal through it. 
In his complaint he alleges title in himself to the land to be 
drained, the superabundant waters resting on which flewed 
through a natural drain or ditch over the land of the de- 
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fendant and relieved his own until August, 1879, when the 
outlet was closed by the defendant, and the outflow arrested. 
His application is for license to construct a ditch along the 
former course of the water, and re-open the drain. The de- 
fendant in his answer says: (1) “ That he knows nothing of 
the title of the plaintiff’s land, as alleged,” and (2) “That 
the allegations in articles 2 and 8 of the complaint are 
untrue.” 

In this state of the pleadings the defendant contends that 
the controverted allegations raise issues as to the title of 
each to the contiguous tracts which should have been sub- 
mitted to a jury, aud passed on, before an appointment of 
commissioners could be properly made. Theclerk held the 
objectioh untenable, and proceeded to appoint three com- 
missioners, “ who, after being duly sworn, shall examine the 
premises or land to be drained, and the land through or on 
which the drain is to pass, and shall determine and report 
whether the lands of the petitioner can be conveniently 
drained except through or on the lands of the defendant,” 
* % * and if not, to “decide aud determine the route of 
the ditch or canal, the width thereof, and the depth thereof 
or height, as the case may be; and the manner in which the 
same shall be cut,” * * * ‘considering all the cireum- 
stances of the case, and providing, as far as possible, for the 
effectual drainage of the water, from the petitioner’s land, 
and also securing the defendant’s land from inundations 
and every other injury to which the same may be properly 
subjected, by such ditch or canal; and they shall assess for 
the defendant such damages as in their judgment will fully 
iudemnify him for the use of his land, and to make report 
accordingly.” Thus, in almost the very words following 
the requiremenis of section 2, chapter 40 of the Revised 
Code, prescribing the duties imposed upon the commission- 
ers. From this judgment the defendant appealed to the 
superior court, and from affirmation thereof to this court, 
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Mr. Jas. £. Moore, for plaintiff. 
Messrs. Gilliam & Gatling, for defendant. 


Sarru, C. J., after stating the case. Undoubtedly a case 
ehould be constituted between proprietors of adjoining 
lands before the appointment of commissioners, and if the 
legal effect of the pleadings is to raise an issue as to the title 
of either party to their respective tracts, the controverted 
fact should be determined before any further action. Ifthe 
plaintiff does not own the land to be relieved, he can pro- 
ceed against no one; and if he isthe owner, he cannot pro- 
ceed against one who does not own the land to be rendered 
subservient to the proposed easernent, and possesses no in- 
terest in the matter. But the plaintiff’s allegations in this 
behalf are not legally denied or centroverted, so as to raise 
either issue. 

The first article of the answer denies the defendant’s per- 
sonal knowledge of the plaintiff’s title, but does not that 
he has “information thereof sufficient to form a belief,” as 
required by C.C. P., and is insufficient. § 100. Nor, ac- 
cording toa fair interpretation of its language, does the 
answer put in issue the defendant’s title to the land alleged 
to be his. 

The substance of the second article of the complaint de- 
nied in general terms is that the plaintiff’s land can only 
be drained by means of a ditch to be cut through the de- 
fendant’s lands, over which is the natural passway of the 
waters accumulating upon his own. Were an issue to be 
drawn up, it would beas to the situation of the contiguous 
tracts and the necessity of a drainage of the one by a ditch 
cut through and over the other; and it would not involve 
the title of the other. The title of each is incidentally 
averred in the allegation and the title of the one no more 
controverted than the title of the other. We give all the effect 
to which the answer is fairly entitled, in construing it asa 
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denial of the relations between the lands, and tlie necessity 
or propriety of burdening the one for the benefit of the 
other, and this under the statute is the appropriate function 
of tlie commissioners, as appears from the words of the act, 
and the construction given them before the substitution of 
commissioners for a jury,in Collins v. Haughton, 4 Ired., 420, 
wherein the court speaking through Nasa, J.,say: “The 
jury thus constituted isthe special tribunal to whom by the 
act the power exclusively belongs to say whether the land does 
need to be drained, and if so, how the ditches shall be dug, and the 
amount of the damages to be paid to the owners of the land 
through which they may pass. Over these questions the 
county court has no control, except that of saying whether 
the report when made shall be recorded.” 

There was therefore no error committed in refusing 
the defendant’s application for issues to be preliminarily 
disposed of, and in proceeding to appoint the eommis- 
sioners, 

Although the point was not made, we have had some 
difficulty in determining the question of jurisdiction, which 
the court is not at liberty to overlook. 

In Bunting v. Stancill, 79 N. C., 180, the court was called 
on to determine the effect of the two enactments on the sub- 
ject of drainage of low lands made at the same session of 
the general assembly, the one taking effect on the 27th day 
of February, 1877, the other on the 9th day of March fol- 
lowing, and it was held that under the latter, the action 
must be begun by summons “ returnable to the next term” 
of the superior court. These acts were both repealed by the 
act of February 20th, 1879, (ch. 51,) as well as chapter 39 
of Battle’s Revisal,and chapter 112 of the acts of 1874-’75, 
and the law contained in the Revised Code, chapter 40, as 
amended by the act of 1868-’69, ch. 164, re-instated in their 
stead. The amendment made by the last revised enactment 
provides for drainage on a large scale and the investment 
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of those whose lands are to be drained with corporate privi- 
leges, and In terms is additional to that amended. 

It provides for proceedings before the superior court, “ as 
prescribed in other cases of special proceedings,” but is not 
intended to supersede the provisions for individual relief, 
contained in the Revised Code. But the Reyised Code 
directs the party to apply by petition “to the county or su- 
perior court of law of the county in which the lands sought 
to be drained or embanked, or some part of such lands, lie;” 
and as neither such tribunal now exists, unless the jurisdic- 
tion is conferred upon the superior court, their successor by 
implication (for it is not in direet terms) this part of the 
enactment is inoperative. 

Upon a full examination of the two statutes now in force, 
and acting upon a presumed legislative intent that both 
should be effective, we have come tothe conclusion that the 
jurisdiction clearly defined in the latter, must be substituted 
in, place of the extinct tribunals mentioned tn the former, 
and is amendatory in this particular algo. This construc- 
tion gives force to both acts, and produces harmony and con- 
sistency in their application to the classes of cases for which 
each was intended. But the Revised Code requires the ap- 
pointment of seven disinterested freeholders as commission- 
ers, instead of the number prescribed in proceedings under 
the amendatory act, and these provisions may well consist 
together. There is, therefore, error in the order appointing 
three commissioners only, and it must be reformed in this 
respect, and it is, in all others, affirmed. 

The cbjection that no statement of the case in the superior 
court comes up to this court is not tenable. The case made 
before the judge and sent up, on the appeal to him, is the 
case upon which we must act in reviewing his judgment 
and deciding upon its correctness. This will be certified. 

PreR CURIAM. Modified and affirmed. 
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*WILLIAM GRANT, Adm’r, v. SARAH BE. BURGWYN, and others, 


Practice--Non-Suit—Interpleader—<Statute of Presumpiions— 
Evidence—-Insolvency of Obligor— Credits on Bond. 


1. Where the plaintiff ’s complaint set ont three catises of action, and on 
the trial the plaintiff entered a non-suit as to twoofthem. the non-suits 
will be treated as a nolle prosegvt and the plaintiff permitted to prose- 
cute his action as to the remaining cause of action. 

2. It is not error to refuse a separate trial toa party who has Interpleaded 

jin an action, upon motion made at the trial, | 

3. Upon an issue as to the payment of a bond, where the defendant rea 
lied on the presumption of payment arising from the lapse of time, 
when the evidence is uncontradicted it is the duty of the court to pass 
upon its sufficiency and not to submit the issue to the jury. 


4 In an action on a bond, in order to repel the presumption of payment 
arising from the lapse of time, such a state of insolvency on the part of 
the ebligor must be shown during the entire ten years next after the 
maturity of the debt as to prove that he did not pay the debt becanse 
he could not. 

5. Where certain credits endorsed on a bond are relied on to take the case 
out of the statute, it is necessary for the plaintiff to establish that they 
were put there at the dates specified, and an admission that they are in 
the handwriting of the obligee, is not sufficient for the purpose. 

(Hill v. Overton, S1 N.°C., 393: Bute v. Buie, 2 Ired., 87; Walker v. 
Wright, 2 Jones, 156; Woudhouse v. Simmons, 73 N. C., 30; McKinder 
y. Littlejohn,.4 Ired., 198; Powell v. Brinkley, Busb., 154, cited and ap- 
proved.) 


Crvin Action tried at Spring Term, 1880, of NortTHAMPTON 
Superior Court, before Gudger, J. 

The plaintiff began his action against the defendant, Sarah 
Emily Burgwyn, on the 18th of June, 1877, and in his com- 
plaint alleged, as his first cause of action, that on the — day 
of December, 1857, one Thomas P. Burgwyn and the defend: 
ant, Sarah E. Burgwyn, executed their bond to the plain+ 


*smr1H, C. J., did not sit on the hearing of this case, 
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tiff’s intestate for the sum of $3,059, upon which two partial 
payments had been made—one of $500 on the 6th of April, 
1859, and the other of $600 on the 14th of January, 1860— 
and that no other payments had been made thereon; and, 
as his second cause of action, that, at fall term, 1866, of the 
superior court of Northampton county, said intestate recov- 
ered of said Thomas P. Burgwyn and said defendant a judg- 
ment for $2,313, and that no part thereof had been paid ; 
and, as his third cause of action, that his intestate had an- 
other judgment in-the same court, at spring term, 1866, and 
against the same parties for the sum of $2,313, and that no 
part of it had been paid. 

The plaintiff likewise sued out warrants of attachment 
which were served on Jno. B. McRae and D. A. Barnes on 
the 18th of June and 8th of August, 1877, and were re- 
turned by the sheriff, as levied on the indebtedness of said 
McRae to the defendant Sarah E. Burgwyn—said indebted- 
ness being evidenced by four notes, amounting in the ag- 
gregate to $4,500, and also upon the four bonds themselves, 
the same being inthe hands of said Barnes. In her answer, 
the defendant, Sarah K. Burgwyn, admitted the execution 
of the bond sued on, denied the partial payments as alleged 
in the complaint, avers that the note has been paid in full, 
and denies that the piaintiff’s. intestate ever recovered any 
such judgments against her as those alleged in the second 
and third causes of action. 

On the 28rd of November, 1877, John Welsh was allowed 
to interplead and filed his claim, wherein he averred that 
the bonds attached were his own and had been assigned to 
him before the levy and for valuable consideration, to which 
the plaintiff replied, denying his right to the same. 

When the cause was called for. trial, spring term, 1880, 
the defendant’s counsel moved for a continuance, on the 
ground that he had prepared his case upon the supposition 
that his client had never been served with process in the 

36 
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suits, in which judgments had been recovered by plaintiff's 
intestate against Thomas P. Burgwyn and the defendant 
Sarah E. Bargwyn, and that he was taken by surprise by 
the proof that she was so served ; and thereupon the plain- 
tiff’s counsel said that rather than have a continuance, they 
would admit, for the purposes of the present action, that 
she had not been so served with process, and would enter a 
nonsuit as to the plaintiff’s seeond and third causes of aetion. 
The defendant then moved to dismiss the action, insisting 
that the nonsuit for a part was a nonsuit for the whole of 
the complaint, which motion His Honor refused, and the 
defendants excepted. 

The interpleader, Welsh, then insisted that the action be- 
tween the plaintiff and the defendant, Sarah E. Burgwyn, 
was distinet from that between the plaintiff and himself 
upon his interplea, and therefore he asked a severance in 
their trials, whieh request His Honor declined, and the said 
Welsh excepted. 

With a view to rebut the presumption of payment arising, 
from the lapse of time, the plaintiff introduced, as a witness, 
W. W. Peebles, who stated that Thomas P. Burgwyn made 
a deed in trust of his property in the month of November, 
1866, and after that was entirely insolvent, and that he died 
in July, 1867; that he was largely indebted at the close of 
the war, and a sale of his property in 1867, failed to pay his 
debts by a large amount ; that witness had been his trustee 
and sold his property, and no part of the proceeds had been 
applied to plaintiff’s claim. That in 1853, the said Thomas 
P. Burgwyn had given a mortgage to one C. F. McRae to 
secure to him a debt of $20,000, which was foreclosed in 
1868, and the land sold for the exact amount of the debt 
secured; that this mortgage to McRae and the one to him- 
self made in November, 1866, embraced al} the property 
owned by said Burgwyn after the war. On his crogs-exam- 
ination this witness stated that before the war the said Bur- 
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gwyn was a man of large fortune—worth $130,000 in land, 
negroes, horses, mules, stock, &c.; that a judgment of $4,000 
or $5,000 could have been collected cut of him in 1859, 
1860 or 1861, and but for the stay law could have been col- 
lected in 1866, prior to his making the mortgage in Novem- 
ber of that year. 

The plaintiff then introduced Samuel Calvert, who testt- 
fied that he was the administrator of said Burgwyn, and 
that he had never paid anything on plaintiffs’ claim. The 
defendant admitted the death of plaintiffs intestate in 
March, 1877; also that the endorsements on the bend of the 
alleged payments are in his handwriting, but denies that 
they were nut there atthe dates specified. To establish this, 
the plaintiff introduced ene Odem, whe testified that he 
became clerk of the superior court of Nerthampton county 
in 1868, when the papers cf the office were turned over to 
him; that he saw the bond sued on for the first time, when 
this action was begun in 1877, and the endorsements were 
on it then; that he found 1 among the papers in the case 
of “ Jacobs v. Burgwyn,” which were marked and filed away in 
1866. Alse one Buxton, who stated that he was clerk of said 
court in 1866, and until the incoming of the present incum- 
bent; that he saw the bond in suit in the spring of 1866, 
when it was brought te him by Jacobs, and he cancelled it 
and put it away with the papers in the case of “ Jacobs v. 
Burgwyn.” The plaintiff then offered to read the endorse- 
ments on the bond, to which the defendant Burgwyn 
objected, and upon her objection being overruled she ex- 
cepted. | 

There were three issues submitted : the first of which 
was, “ Has the bond sued on been paid ?” and the other two 
related to the claim of the defendant, Welsh. Upon the 
first His Honor was requested by the defendants to charge 
the jury, “ that the insolvency of T. P. Burgwyn from De- 
cember, 1866, till his death was not sufficient to rebut the 
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presumption of payment,” and also, “that the evidence was 
not sufficient to rebut that presumption,” both of which re- 
quests His Honor declined; but instructed the jury that “it 
having been admitted that more than ten years, exclusive 
of the period between May 20th, 1861, and January Ist, 
1870, had elapsed since the bond became due and the com- 
mencement of the action, there is a presumption that the 
bond has been paid; the burden of rebutting this presump- 
tion is on the plaintiff. If he has failed to rebut it, you will 
find the first issue in the affirmative. Thatin order to re- 
but the presumption of payment, arising under the statute, 
by the insolvency of the debtor, it is necessary to show that 
the debtors have been continually insolvent from the time 
the note fell due till the expiration of ten years from its 
maturity. That, in this case, it is necessary for the plaintiff 
to establish that T. P. Burgwyn and 8. E. Burgwyn have 
been insolvent since the note fell due, January 20th, 1858.” 
“That in order for the endorsements on the bond to rebut 
the presumption of payment it was necessary for the 
plaintiff to establish that they are in the hand-writing 
of Jacobs and were put there by him at the dates spe- 
cified in the endorsement—the endorsement itself, although 
admitted to be in the hand-writing of Jacobs not being suf- 
ficient, unless there is other sufficient proof to establish the 
date.” 

Defendants excepted. Judgment for plaintiff, appeal by 
defendants. 


Messrs. Mullen & Moore and W. Bagley, for plaintiff. 
Messrs. Thos. N. Hilland W. C. Bowen, for defendants. 


Rurriy, J. Wecan perceive no error in the refusal of 
His Honor, either to dismiss the plaintiff’s action, or to al- 
low the defendant, Welsh, a separate trial. 

As to the first: It was so clearly the purpose of counsel 
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to enter a nolle prosequi as to the 2nd and 38rd counts in his 
complaint and to pursue his action on the first, and this 
purpose was so unequivocally expressed that it was impos- 
sible for any one, either the court or the opposing counsel, 
to misapprehend it; and it would be a reproach to the law 
if it were to sacrifice the rights of a party upon a technical- 
ity, so strict and unimportant as the one insisted on here.. 
In looking to the intention with which it was done, and 
being governed in his action thereby, His Honor did ex- 
actly what was done under similar circumstances by this 
court in the case of Hill v. Overton, 81 N. C., 393. There, a 
plaintiff in the superior court had taken a nonsuit as to 
one of two defendants, and gone to trial as to the other one, 
and, after judgment, appealed. In considering the case, 
Judge Drtuarp takes note of the nonsuit, but says he shall 
treat it as a nolle prosequi, because he understood it to have 
been so intended by the party. 

And as to the other: While it would have been perhaps 
more regular, when the defendant, Welsh, made his appli- 
cation to be allowed to come into the cause, to have framed 
a collateral and distinct issue between the plaintiff and him- 
self, still, nothing of the serf was done; but at his own 
instance and solicitation he was made a party defendant in 
this action, and having thus voluntarily gotten into the 
same boat with the other defendant, he ought not now to 
complain that he has to share the perils of the voyage with 
her. And besides, we do not see that any harm could pos- 
sibly come to him in the matter; for as it was, there were 
only three issues submitted for the consideration of the jury, 
and all of them so simple and easy to be comprehended 
that they could not produce any embarrassment in the 
minds of the jurors. 

But after much consideration bestowed upon it, we have 
come to the conclusion that the defendants have a right to 
complain of the refusal of His Honor to charge, as requested 
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by them, in regard to the effect of the evidence upon the 
point ef the insolvency of Thomas P. Burgwyn. 

The presumption of payment, arising from the lapse of 
time under the statrte, isone that the law itself makes; and 
it has such an artificial and technical weight that whenever 
the facts are admitted or established, the court must apply 
it as an Inference or intendment of the law; and so too the 
question, whether that presumption has been rebutted, is 
one of law, which, when the facts are ascertained, the court 
must determine, and not leave to the discretion of the Jury. 
As was said in Buie v. Buie, 2 Ired., 87, the law intends to 
give to the lapse of time such technical weight as to require 
a jury to presume a payment, unless the presumption is re- 
butted ; and “it is a question of law for the court, what cir- 
cumstances, if true, are sufficient to repel it.” And the 
same principle is disinctly recognized in Walker v. Wright, 
2 Jones, 156; in Woodhouse v. Simmons, 73 N. C., 30; and 
by the supreme court of the state of Pennsylvania, where 
they have a statute similar to our own, in the case of Cope 
vy. Humphreys, 14 Sergt. & R., 15. 

The statute, while not strictly one of limitation, is in the 
nature of such; and under it, the lapse of time creates, nob 
a legal bar, but a presumption of payment, which, though 
not conclusive, is yet prima facie evidence of it; and this 
presumption is not to be subjected to the discretion of a 
jury ; but the law holds them bound to 1¢ Mf the facts are 
such as to put it In operation. 

If the facts relied on to repel this inference of the law are 
disputed, or if the testimony in regard to them is conflicting, 
then they must be left to the jury to be ascertained, with — 
such instructions as to the law, given by the court, as will 
enable them to apply it for one side or the other accordingly 
as they may find the facts to be. But if the facts are ad- 
mitted, or if they be established by uncontradicted testimony, . 
then it is the duty of the judge to announce the conclusion 
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of the law upen them, and net submit the question ef pay- 
ment, as an open one, to the jury. 

In the ease before us, there were two circumstances relied 
upon to repel this presumption of payment: 1. The insol- 
vency of the principal maker of the bond, Thomas P. Bur- 
gwyn; and 2. The payment as endorsed upon the paper. 
These two the plaintiff undertook to make good by proof. 
in regard to the first, ne proved by Mr. Peebles that the said 
Burgwyn, in November, 1866, made a deed in trust, convey- 
ing all the property he had to witness as his trustee for the 
payment of his debts, and from that time antil his death, 
in the year following, he was insolvent; that in the year 
1853 he had given a mortgage for. $20,000 upon certain of 
his lands, which was foreclosed and satisfied in fall, by a 
sale cf the land in 1868; that this mortgage and the deed 
in trust to witness embraced all the preperty left him by the 
result of the war, and that it failed, by a large amount, to 
pay lis debts; but that, until the war, he was a rich man, 
ewning in lands, negrees, steck, &., $150,000 werth of prop- 
erty, and that a debt of $4,@0@ or $3,000 could have been 
made out of him in 1859, 186@ or 186], and, but for the 
stay law, up to November, 1866. The plaintiff also proved 
by Mr. Calvert, who was the administrator of said Burgwyn, 
that his preperty had failed to pay his debts, and that ne 
payment had been made by him, as administrator, on the 
elaim of plaintiff. This was the whole ef the evidence of: 
fered as to the inselverncy of Thomas Burgwyn, and being 
uncontradicted, and the defendant’s prayer for instructions 
being in the nature of a demurrer to it, it was the duty of 
His Honor to have determined, as a matter of law, its suffi- 
ciency to repel the presumption of payment springing out 
of the admitted lapse of time, and ke should not have sub- 
mitted the question of insolvency, at all, te the jury. That 
the evidence offered was wholly insufficient for the end in 
view becomes perfectly manifest, when itis subjected to that 
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test which this court has prescribed in many of its decisions. 
McKinder v. Littlejohn, 4 Tred., 198, and Walker v. Wright, 
supra, and the cases there referred to. ‘here it 1s said that 
the only true rule, in such a case, is to require such a state 
of insolvency to be shown to have existed, during the entire 
ten years next after the maturity of the debt, as will prove 
that the debtor did not pay because he could not, and noth- 
ing short of this will the law permit to destroy its own 
inference arising from the lapse of time. Besides this, in a 
case like the present, the presumption of payment, unlike 
that which is raised of the death of a party from his being 
continually absent and unheard of for seven years, is, by 
law, referred to a particular period of time, and has relation 
to the day on which the debt became due. Powell v. Brink- 
ley, Busb., 154. If that be done tn this instance, it will be 
seen that when his debt matured in 1856, Mr. Burgwyn was 
ayoan of large fortune. So that we are of the opinion that 
when requested by the defendants to doso, His Honor should 
have instructed the jury that the evidence in regard to the 
insoivency of Thomas P. Burgwyn was, by the law, deemed 
insufficient to repel the presumption of payment arising 
under the statute, and he should have eliminated altogether 
the question of his insolvency out of the matters submitted 
for their consideration. 

His Honor seems to have given right instructions to the 
jury as to the effect upon the rights of the parties, which the 
credits, as endorsed on the bond, should have, according to 
what the jury might find to be the truth in regard to them, 
and it may be that in coming to the conclusion they did, 
the jury were solely influenced by that portion of the charge 
and the evidence on that single point. But it cannot be 
certainly known that they were, and it is that uncertainty 
which entitles the defendants to a new trial. They have a 
right to have the question, as to the truth of those credits 
and their proper dates, considered of, freed from all connec- 


RoLicns -, URENRY. 
tion with any question of vasolveney, -lace of the latter, 
there is no legal evidence. 

Except to clear the way far avether le aring, by settling 
the point as to the legal right of the c:etendant, Welsh, to 
demand a separate trial, we lieve puryeecly forborne to al- 
lude to the matters in dispric between the plaintiff and him 
—deeming it Just to all sides, that neither party should be 


prejudiced in another triat fiw an exp e-ion of any views 
which we may entertain, 


error. renire de novo. 


W. OW. ROLTINS said others ve ROOM. HENRY, 


Kvidence—Frand— Construction of  Cantiact—Practice—JSudlg- 
ment against Sureties in Action to feecover Land, 


1. Where on the trial below, a trauseript of preeecdings lustituted to set 
up a last will was admitted iu evidence on behalf of the plaintiff, the 
purpose for which the evilenge was offered being unexplained and its 
materiality and pertinency to the issies not betne seen: Ldeld, vet to be 
error, even if irregularities appeared in the provesdings or if the court. 
had no furisdietian, as the defendant’s ease was not prejudiecd by the 
evidence. 

2, The admission in evidence of notes npon which a judgment had been 
rendered, and parol proof to ideutify the notes as those upon which the 
judgment was rendered is not error, 


3. A judgement obtained by an executor cannot be eollaterally impeached 
by evidence that the testator was nota citizen of the county where the 
will was probated. 

4, In an action to recover land where plaintilY sought to invalidate a des 
cree of a court of equity for fraud, it is competent to prove the dechara- 
tions of one of the parties to the equity suit, not a party to the present 
action, 

35. In such action it is competent to prove by the plaintiff a conversation 
between plaintiff and defendant (a party ta the equity suit) which teok 
place pending the equity suit. 
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6. Two brothers executed an agreement ‘* that property, real or personal, 
that may be acquired from either of their parents, either in the name 
of one ot both of them, shall be held jointly between them, and if the 
conveyance is made in the name of one, he is to convey an eqnal inter- 
est in common to the other at a convenient, suitable and reasonable, 
time °°: Held, that the subject matter of the agreement was confined to 
property aequired by gift, will or inheritance, 

7. Where the court below held that a deeree, rendered in a suit based on 
said agreement concerning property purchased by one of the brothers 
from their father, was fraudulent on its face, this court, while not fully 
assenting to the ruling, will not grant a new trial because the question 
of fraud was left as a fact to be found by the jury. 

8. In an action to recover laid where the plaintiffs sought to invalidate a 
decree of a court of equity for fraud, it appeared that the plaintiffs had 
obtained an injunetion restrainiug the defendant (‘who was plaintiff in 
the eqiity suit) from proceeding under the decree and had applied to 
be made parties to said suit for the purpose of moving to set aside said 
decree for fraud, and that at the hearing the following order had been 
entered by consent, * ordered, adjudged and deereed that the restrain- 
ing order heretofore made in this action be vacated and the injunction 
dissolved and the petition dismissed:’’ /feld, that the question of fraud 
was not ree adjudicate and that plaiutiffs were not precluded from re- 
opening the controversy. 

9. Upon judgment being rendered against defendant ‘In an action to re- 
cover land, it is not error to enter a suinmary judgment against the 
sureties on his bond. 

{Lassiter v. Diuvis, 64 N. C., 498; Bond v. Mc Nider, 3 Tred, 440; Carter v. 
Wilson, 2 Dev. & Bat., 273; Plummer v. Wheeler, Busb., 472; Jenkins 
v. Johnston, 4 Jones Eq., 149; Smith v. Newbern. 73 N. C., 303; Swep- 
son v. Harvey, 69 N. C., 387, cited and approved.) 


Crvit Action to recover land tried at Spring Term, 1580, 


of BuncoMBE Superior Court, before Schenck, J. 
The defendant appealed from the judgment below. 


Messrs. Merrimon & Fuller and J. H. Merrimon, for plaintiff. 
Messrs. Battle & Mordecai, C. A. Moore and F. A. Sondley, 
for defendants. 


Smitu, C. J. This cause has been several times before the 
court, and last, on the defendant’s appeal for errors assigned 
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In its conduct at January term, 1878. The facts now set 
out in the record, essentially the same although differing in 
some particulars, so far as they are deemed conducive to a 
proper understanding of the exceptions, may be thus sum- 
marily stated : 

On the 6th of September, 1850, the brothers, Robert M. 
and William L. Henry, in order to secure to each an equal 
share of the property which either might derive from father 
and mother, entered into a mutual agreement whereby it is 
provided, “that any property real or personal that may be 
acquired from either of their parents, either in the name of 
one or both of them, shall be held jointly between them, 
and if the conveyance is made in the name of one, he is to 
convey an equal interest in common to the other at a con- 
venient, suitable and reasonable time; the said ......... are 
to answer equally for all improvements put on any of their 
joint property, and if one or the other shall superintend the 
improvements of property, he shall be paid for it out of the 
property, making due allowance, &e., or otherwise paid.” 
By its terms the agreement was to be in force “as long as 
either of the parties to it shall wish it to continue, or until 
LOY GALL sscteeees its being settled between them, at which 
time their Joint property shall be divided between them.” 

On the 9th of December, 1859, Robert Henry, their father, 
of the age of ninety-seven years,and then owning “the 
Sulpbur Spring tract of land,’ now in dispute, conveyed 
the same by deed to the said William L. Henry, reciting as 
the consideration therefor the payment of $1,500 to one 
Peter Mosteily, of $100 to himself, and the rendering of 
divers services to himself and family, subject to six notes 
amounting in all to $10,000 and payable in equal annual 
instalinents with interest from the first day of January, 
1860. 

To enforce the specific performance of the agreement, suit 
was instituted in the court of equity of Buncombe in 18638, 
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by R. M. against W. L. Henry. The cause after many con- 
tinuances was transferred to the superior court of Bun- 
combe, and at spring term, 1869, by consent an order was 
entered referring “the matter in dispute in all its lawful 
and equitable bearings to J.G. Martin and W. D. Rankin 
to determine the same,” according to the spirit of the paper 
writing specified in the bill and alleged to be executed by 
the said parties when established, and making the award a 
rule of court. At fall term, 1872, the referees made their 
report after hearing and considering the evidence adduced 
by the contestants, and award as follows: 

1. The articles of agreement dated September 6th, 1850, 
are genuine and binding. 

2. The agreement is applicable to the Sulphur Springs 
property after paying therefrom the just claims attaching 
thereto at the death of Robert Henry, and that subject 
thereto and to the costs of the reference the said property 
shall be equally divided between the parties. . 

To the report, exceptions were filed by both, and atspring 
term, 1873, by consent the cause was ordered to be removed 
to the county of Rutherford, subsequently changed by the 
parties to Graham county, and at spring term, 1874, a con- 
sent decree entered finally disposing of the controversy, 
whereby the complainant recovered the Sulphur Springs 
and various other tracts In fee, and was declared entitled to 
process to put him into possession, and a deed of convey- 
ance from said William L., and the latter exonerated from 
all further obligations under the said agreement. Pursuant 
to this judgment, title to the several tracts was (by deed 
January 30th, 1876,) duly conveyed to said William L. by 
the said Robert M. This constitutes the defendant’s claim 
and is the source of his title in the land. 

The plaintiffs derive their title also under the said Robert 
M. as follows: Samuel B. Gudger, executor of Robert Henry, 
deceased, on the 8th of February, 1867, brought his action 
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against William L. in Buncombe superior court of law, and 
the same having been transferred to the superior court and 
then removed to Haywood county, at spring term, 1872, 
recovered judgment in the superior court of the last men- 
tioned county upon the specialties filed for the sum $6,226.26 
with interest on $3,569.14 principal money, and his costs, 
and this judgment was docketed in Buncombe county on 
the 25th of Jnly following. On this judgment execution 
issued from the court in whichit was rendered to the sheriff 
of Buneombe on July 3d, 1872, under which the Sulphur 
Springs land was sold to the plaintiffs and J. L. Henry on 
September 28th thereafter, for the sum of $6,475, and duly 
conveyed by the sheriff’s deed of the same date to the said 
purchasers. 

The plaintiffs also claimed title under a previous sale by 
virtue of several other executions issued on judgments 
against said William L. and the same sheriff’s deed pursu- 
ant thereto, but as the executions were not produced and no 
sufficient proof of their loss offered to admit of secondary 
evidence of their existence and contents, this alleged source 
of title need not be considered. 

As the plaintiffs claim under the execution exhibited, and 
the sheriff's deed last executed is posterior to the lien created 
by the filing of the billin equity by the defendant, Robert M., 
the efficacy of the final decreein which suit, by relation to its 
commencement, is to transfer the estate in the land, then 
vested in William L., to the present defendant, and to re- 
move all liens and encumbrances, intermediate attaching, 
even when consummated by a sale, it is obvious that unless 
the decree can be successfully impeached for fraud, and it 
is open to such evidenze on the part of creditors, it must 
prevail over the plaintiffs’ title and defeat their recovery. 
This the plaintiffs proposed to do; and upon issues sub- 
mitted to the jury and the evidence produced in relation 
thereto, they find that, first, the plaintiffs are the owners of 
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the land and entitled to possession; and secondly, they are 
entitled to recover damages at the rate of $600 per annum 
for the four years admitted to be the period ofthe defend- 
ant’s occupation of the premises. During the trial various 
exceptions were taken for the defendant, the validity of 
which we are required to examine: 

Exe. 1. The plaintiffs offered in evidence a transcript of 
proceedings instituted in the superior courft of Buncombe to 
set up the proved but last will of Robert Henry and the 
final decree therein establishing its contents, to which the 
defendant wasa party. The defendant objected to the trans- 
cript for want of jurisdiction in the court and for irregu- 
larity in the proceeding, but it was admitted. The purpose 
for which the evidence was offered is unexplained, nor are 
its materiality and pertinency to the issues seen. If the ob- 
ject was to show the actual representative character of the 
suing executor, Gudger, and sustain the judgment recovered 
by him, the evidence was wholly needlegs, for the judgment 
is proof of itself and requires no support to validate the exe- 
cution issuing thereon and the sale underit. The admis- 
sion of the transcript, whether irregularities appear in the 
proceeding or there is a want of jurisdiction in the court to 
entertain it, could in no manner prejudice the defendant’s 
case, and furnishes no ground of exception. 

Exe. 2. The plaintiffs were allowed after objection to in- 
troduce four notes executed by W. Henry to Robert Henry 
his father, on December 9th, 1859, payable at different 
times, and the last becoming due January Ist, 1864, each in 
the sum of $1666.66, and to prove by the executor that the 
judgment was rendered upon them. If the record of the 
judgment identifies the notes as the subject matter of the 
suit set out in the writ and declaration supposed to follow 
it, under the former practice, the production of the papers 
and the proof were useless, and if the cause of action is not 
sufficicntly identified, the evidence was clearly competent. 
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But in neither case is the proof important for any other pur- 
pose than to show when the cause of action aecrued and the 
recognition in the deed of the deceased of the indebtedness 
as a charge upon the land. This exception for similar rea- 
sons must also be overruled. 

Exc. 3. The defendant was not permitted te prove by the 
witness that the deceased was a citizen and resident of Clay 
and not of Buncgmbe county, and that in consequence the 
probate wag a nullity and the witness was nota legal and 
qualified executor. This objection is met and disposed of 
in what has already been said,and further comment is need- 
less. The judgment in Clay cannot be collaterally im- 
peached, and must remair and be conclusive, until reversed 
or modified by the court in which it was rendered. 

Exe. 4. This exception will be considered last. 

Exe. 5. The plaintiffs in support of their allegation of 
collusion and fraud between the parties in entering the de- 
cree in the equity suit, proposed to show from declarations 
of William L., made just previous thereto, that himself and 
brother were going to court, that there was an agreement 
between them that Robert M. was to have half the profits of 
the Sulphur Springs until the Rollins suit was deeided, and 
half the land if Robert M. gained it. This evidence was op- 
posed on the ground that to invalidate the decree both 
parties must concur in the attempted fraud, and the separate 
intention of one, not participated in by the other, was in- 
sufficient, nor was the declaration competent against the 
defendant, Robert M. The proposition of law contained in 
the objection is correct and is supported by the case of Las- 
siter v. Davis, 64 N. C., 498, and the other references in the 
elaborate and well considered brief of the defendant’s coun- 
sel. But proof of participation in the meditated fraud can 
usually only be made by showing the separate intent of 
each, of which their respective avowals would be deemed 
most satisfactory. The decree itself, the act of both, the 
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plaintiffs insist, contains intrinsie evidence of the fraudu- 
lent intent, and the declarations of the then owner of the 
land of such intent are used in corroboration of the other. 
The objection lies not to the compelency of the evidence so 
much as to its suificiency to establish the vitiating fraud, 
and it does not appear that the jury were not correctly in- 
formed of the force of the evidence and what was necessary 
to be proved for a successful impeachment ef the bona fides of 
the transaction. 

Exe. 6. The plaintiffs were allowed to prove a conversation 
between the plaintiff, Pinkney Rollins, and Robert M., 
wherein the latter urged the witness, Pinkney, to buy the 
Sulphur Springs land and declared that said Robert M. had 
no claim upon it; that on behalf of the plaintiffs, he then 
undertook to defend the suit against Wilham L., and while 
preparing to do so the consent decree was entered without 
the knowledge of either of them. The objections to the dec- 
larations are: First, That they proceed from .a_ party 
then hostile to the defendant, and were made before the con- 
veyance under the decree; and because, Secondly, It was 
the province of the jury, not of the court, to determine 
where the fraud, if any, was conceived. What has been — 
said in regard to the preceding exception applies with equal 
force to this. We do not understand the judge as with- 
drawing from the jury and passing himself upon the effect 
of this testimony. He allows it to be heard and acted upon 
by the jury, and its competency and relevancy he must of 
necessity determine before it can be heard. The evidence 
in connection with other facts tended strongly to indicate a 
fraudulent intent in the party by whom the subsequent con- 
veyance was to be made, brought about by inducements 
afterwards operating on his mind, and assented to by the 
other, the defendant, in accepting such conveyance. In 
cases of fraud it has been repeatedly held that declarations 
of the intent of the grantor made just before his deed was 
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executed, accompany and affect the assigned estate, and 
may be shown by a crediter to impeach its validity. 

Exe. 7. The court instructed the jury that the property 
“acquired from either of their parents,” the subject matter 
of the agreetnent of September 6th, 1850, was confined to 
such as either might obtain “ by gift, will or inheritance 
from their father or mother, and did not embrace property 
purchased bona fide and for full value from their father or 
mother,” and directed the jury to enquire how the land in 
dispute has been obtained. Weconcur in this construction 
of the instrument, limiting its operation to such property 
or to such part of the value of it as is a gift or gratuity to 
the recipient. The will of the testator confirms his deed to. 
his son William L. conveying the Sulphur Springs and ad- 
jacent land, thus apparently recognizing the inadequacy of 
the pecuniary consideration therein stated and the excess of 
its real value as a gratuity to him, the facts of which were. 
properly left to the consideration of the jury. 

Exc. 8. The court reserving the point until after verdict 
then ruled that the decree was upon its face fraudulent be- 
cause it included property which the bill showed the com- 
plainant was not entitled to. The ruling seems to be 
countenanced by what ts said in the opinion of Ropmav, J., 
in the former appeal. “A decree by consent binds the par- 
ties and their privies in estate, but it is open to these last to 
impeach it on the ground that it was fraudulent to their 
injury ; and in the present case it would be fraudulent as.to 
the plaintiffs, if 1f gave to the defendant, R. M. Henry, any 
greater estate in the property than he was equitably entitled 
to, and than would have been given him by the court on a 
hearing of the action.” Without giving full assent to the 
legal proposition thus Jaid down, since it admits no qualifi- 
cation even in case of error in judgment, and in substance 
requires a consent decrce in order to its validity to conform 
to a construction put upon the contract in another and dis- 
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tinet form, the ruling of the court was not required on the 
point, because the question of fraud was left as a fact to be 
found by the jury, and their verdict finds there was fraud 
in the transaction. 

Exe. 4. The defendants preliminarily to the introduction 
of any evidence of fraud in the decree and to estop the 
plaintiffs from going into that enquiry, exhibited a trans- 
cript of the record of proceedings, instituted September 14th, 
1874, in the superior court of Graham by the plaintiffs 
against the said R. M. Henry and W. L. Henry to impeach 
the said deeree as having been obtained by collusion and 
fraud and with a special intent to defraud the complain- 
ants, and praying for an injunction to restrain the said 
Robert M. from proceeding under the decree to get posses- 
sion of the land, and therein giving notice of a proposed 
motion to be allowed to become parties to the suit, to the 
end that the decree may be set aside and reversed. The 
order for the injunction was made and the defendant, Rob- 
ert M., answered the complaint, denying the imputed fraud 
and collusion and averring that the decree was in pursuance 
of acompromise of conflicting claims of large amounts, and 
the consideration received by said William L. was a full 
exoneration from liabilities to the amount of many thousand 
dollars. The plaintiffs amended their complaint, setting out 
the particular circumstances attending the suit in equity, 
and the evidence of its fraudulent character and object de- 
veloped during its progress and in its management, and 
charging a parol agreement between the parties that one- 
half of the land recovered should enure to the benefit of the 
children of William L., and a conveyance made thereof, and 
praying that the decree be declared void and the matter of 
the suit re-opened. To the amended complaint the defend- 
ant in his amended answer opposes a positive denial of the 
allegations of fraud,—explaining the nature and grounds 
of the proceeding in equity,—admitting the reference to the 
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arbitrators and the award declaring valid the original 
agreement and giving the defendant Robert M. one-half of 
the Sulphur Springs property, after discharging the liens for 
the remaining unpaid purchase money—the filing excep- 
tions among which was the failure of the referees to take 
into account the other property claimed to be within the 
operation ef the agreement, the allowance of which would 
have entitled the plaintiff to the whole of the property. At 
the hearing of the cause on December 23rd, 1874, and on 
agreements of counsel, His Honor ordered, adjudged and 
decreed that “the restraining order heretofore made in this 
action and petition be vacated and the injunction dissolved 
and the petition dismissed” at the cost of the petitioners. 
Upon this evidence the defendant contended that the ques- 
tion of fraud in the decree had become res adjudicata and 
the plaintiffs were precluded from re-opening the contro- 
versy In regard thereto. The court overruled the objection - 
and admitted the evidence. 

It does not appear that the merits of the dismissed pro- 
cecding were considered and passed on, and the mere dis- 
missal of the case is not in our opinion followed by the con~ 
sequences supposed. Suchan entry has not that effect when 
applied to an action at Jaw under the former practice, but 
is held to operate as a discontinuance only. The entry 
“dismissed at the defendant’s costs does not show,” says 
DANIEL, J., in Bond v. Mc Nider, 3 Ired., 440, “ that the mer- 
its of the cause passed in rem judicatam,” nor does the order 
for payment of costs furnish “prima facie evidence to be 
left to the jury of an accord and satisfaction.” See also 
Carter v. Wilson, 2 Dev. & Bat, 276; Plummer v. Wheeler, 
Busb., 472. 

A different effect is ascribed to the unqualified dismissal 
of asuit in equity upon the hearing, and such decree is 
held to be a bar to another. This seems to follow from the 
practice in that court, when the decision is adverse to the 
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claim for relief, as a final adjudication to dismiss the bill. 
Jenkins v. Johnston, 4 Jones Kiq., 149. 

The judgment in this proceeding was in support of a 
motion to vacate a restraining order previously granted and 
io dissolve the injunction, not upon an examination of the 
merits of the case presented, or an inquiry into the alleged 
fraudulent and impeached decree, but, as we think may be 
inferred from the record, that the case made in the plead- 
ings did not authorize the intervention of the plaintiffs in 
a proceeding to which they were not parties, to set aside a 
decree not binding on them, and open to proof of its fraud- 
ulent character. Smith v. Newbern, 73 N. C., 308. The judg- 
ment of dismissal, after the rescission of the preliminary 
order, ought to have no other force than a refusal to take 
jurisdiction, by this method of procedure, and pass upon 
the validity of the decree. The case does not strictly fall 
within the rule prevailing in equity by which, when a cause 
is finally heard upon its merits and dismissed, the deeree is 
a bar to another suit. We may further suggest now that 
there is but one form of action admitting of but one con- 
struction of the entry of dismissal, whether that adopted in 
the courts of law is not more consonant with the presumed 
intent of the parties and better calculated to subserve the 
ends of justice, and protect the rights of litigants. The 
objection must be overruled. See Swepson v. Harvey, 69 N. 
C., 387. 

The last and remaining exception is to the entering up a 
summary judgment against the sureties to the bonds given 
by the several defendants before being allowed to auswer 
and defend the action, under the provisions of the act of 
March, 1870. Bat. Rev., ch. 17, § 382, a. b. ¢. 

While there is no direct authority given to enter up such 
judgment, it is manitest such was the intent of the enact- 
ment, and for these reasons: First, the bond or undertaking 
is required of the defendant before he is permitted to plead, 
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answer or demur, just as the plaintiff is required to secure 
the defendant’s costs upon bringing his action. They are both 
placed in this respect upon an equal footing. Secondly, the 
condition of the plaintiff’s undertaking is to “pay the de- 
fendant all such costs as the defendant shall recover of him 
in the action,” and that of the defendant’s bend “to pay to 
the plaintiff allsuch costs and damages as the said plaintiff 
may recover in the action.” The only difference is the ad- 
ditional word “ damages” in the latter case, growing out of 
the different relations of the parties to the cause. Thirdly, 
the liability in each case is determined by the Hability of 
the respective parties te the suit, and hence nothing is dis- 
putable by the sureties except a denial of their execution of 
the undertaking or bond, requiring a jury. For these rea- 
sons we think a summary judgment may be recovered as 
well upon the defendant’s bond as upon the plaintiff’s un- 
dertaking, and the same remedy was intended in both cases, 
as soon as the amount of the liability of the principal in 
either case is definitely ascertained and adjudged. The 
implication of such intent is scarcely less forcibly than if 
expressed in direct words. 

We have thus carefully reviewed the points presented in 
the appeal in this protracted controversy, which we suppose 
must terminate in the present decision. We have not ad- 
verted to any equity growing out of the agreement, and as 
suggested by the court heretofore, because we find no amend- 
ment setting up an equitable defence, and the case in this 
regard is the same as that before presented. 

There is ne error and the judgment must be affimed. 

No error. A firmed. 
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PEOPLE’S NATIONAL BANK of Fayetteville v. A. A. MCKE THAN 
and others. 


Evidence, immaterial, serelevant. 


Where in an aetion against sureties, the execution of a bond of a bank 
eashier and the reliance of the bank upon such seenrity were in issue, 
the reception, after objection fer inadinissibility, of immaterial or irre)- 
evant evidenee which is not calenlated to mislead the jury, Goes not 
afford sufficient ground to set aside the verdiet. 


(May v. Gentry, 41 ev. & Bat., 117, cited and approved.) 


Crvit Acrion tried at tall Term, 1880, of CUMBERLAND 
Superior Court, before Avery, J. 
The plaintiff appealed from the ruling below. 


Messrs. MeRae & Broedfoot, for plaintiff. 
Messrs. Guthrie & Carr and WV. WW. Ray, for defendants. 


Situ, C.J. The defendants are sued as sureties on a 
bond alleged to have been exeeuted by Archibald McLean 
as principal obligor, on his appointment as cashter to secure 
the faithful performance of his official duties, and the only 
question presented in the appeal is as to the admissibility of 
certain evidence offered by the defendants, and after objec- 
tion, received by the court upon the trial of the issue of the 
validity of the bond. 

The evidence introduced was an entry in the book of the 
bank containing the records of proceedings of the beard of 
directors, in these words: 

“ Ata meeting of the direetors of the bank this day it was 
ordered that A. McLean, eashier, be suspended for fifteen 
days and that he have no connection with this bank for that 
time, and he is hereby requested to file in this bank, deeds 
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or mortgages or well endorsed notes to make good all of his 
habilitzes in the bank. 

Tt is further ordered by the directors that B. Fuller, Esq., 
fill the place of cashier of this bank until further orders, and 
that he enter at once on the discharge of its duties,’—with 
names of members of the board present, and dated Novem- 
ber 24th, 1876. This entry of the action of the board of di- 
rectors was introduced as tending to show: 

1. That the bond bad never been exceuted, and was not 
looked ie as affording indemnity for the delinquencies of 
the removed incumbent, which the defendants if bound 
were abundantly able to make goed. 

2. That the indebtedness was personal and did not arise 
out of any breach or omission of official duty, and 

3. That ié was repugnant to the testimony of the princi- 
pal witness examined for the plaintiff. 

The exception is not to the competency of the record to 
prove any material fact, but to its relevancy for any of the 
purposes for which it was adduced. 

‘The removal of a defaulting agent or officer and the effort 
to obtain from his property the means of security against 
loss,a plain fiduciary obligation resting upon the managing 
directors of the bank, afferd but very slight evidence, if any, 
of the non-execution of a bond which a previous record 
shows to lave been tendered and accepted from the cashier, 
and they are presumed to be cognizant of it. It was the 
duty of the board to seek and obtain from the debtor him- 
self and from his resources, ample indemnity against loss te 
the bank if he would give it, and it is a strained inference 
drawn from an effort to get security from the principal 
which enures to the benefit of the sureties, that it ts an ad- 
mission that they are not Hable at all. The evidence is 
more pertinent however for this, than for any other avowed 
purpose. 

If the evidence were immaterial or irrelevant, unless it 
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was calculated to mislead the jury, it would not be suffici- 
ent to justify the setting aside their verdict. May v. Gentry, 
4A. Dev. & Bat., 117. We do not undertake to deterntine, 
however, that the record may not, in connection with other 
facts proved, have some, however slight, tendency to show a 
want of confidence in the means of indemnity already pos- 
sessed, and thus contribute to the conviction that the bond 
had not been perfected according to law. 

It must therefore be declared that there is no error, and 
the judgment is affirmed. 

No error. Affirmed. 
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C. W. WIGGINS, Admr., and others v. SARAH M. McCORMAC 
and others. 


Account and Settlement— Bill of Review—Fraud. 


A former proceeding for accornt and settlement between an adminis- 

trator and guardian, which was ended by a decree that the guardian 
had accounted and paid over in full, Ge., cannot be reopened by the 
mere association of other persons as parties in a procecding involving 
the same subject matter, upon an allegation that the guardian having 
made no annnal returns ought to have been but was not charge: with 
the full amount for which he was liable. This can only be done by an 
action iu nature of a bill of review or to impeach the decree for fraud. 
The demurrer to the complaint in this case was preperly sustained. 

(Davis y. Hall, 4 Jones Eq., 403, cited and approved.) 


SpecrAL ProceepinG heard on appeal at the December 
Special Term, 1880, of Rogpeson Superior Court, before 
Avery, J. 

‘The plaintiff, C. W. Wiggins, administrator of Neil C. Me- 
Cormac, a lunatic, who died in 1874, and E. C. Wiggins, his 
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wife, one of the heirs at law of the intestate, bring their 
action against the defendant, Sarah M. McCormac, widow 
of the intestate and duly appointed his guardian upon the 
inquisition declaring the lunacy, and the other defendants, 
his other heirs at law, for an account and settlement of the 
trust estate in the guardian’s hands. The complaint shows 
that a petition was filed on November 18th, 1874, in the 
probate court by the said administrator against the said 
guardian, alleging the death of the intestate on the 14th day 
of the same month, the issuing of the letters of administra- 
tion to the plaintiff, the appeintment of the defendant as 
guardiamin 1857, her taking possession and contro! of the 
personal and real estate of the lunatic, the want of informa- 
tion as to her having returned annual accounts, and pray- 
ing that process issue requiring her to appear and file her 
final administration account, and for further relief; that 
accordingly a summons issued of which she acknowledged 
service the same day and thereupon the following decre - 
was rendered by the probate judge: This cause coming on 
to be heard on the petition and proofs, both parties being 
present, 1t appears to the satisfaction of the court that the 
defendant, who is the widow of the plaintiff’s intestate used 
the estate entrusted to her hands with all the prudence and 
eare, during her said guardianship, that the circumstances 
of the case admitted ; and it further appearing that the said 
defendant has surrendered and delivered to the petitioner, 
C. W. Wiggins, administrator of her deceased husband's 
estate, the whole of the estate; It is therefore ordered, ad- 
Judged and decreed that the defendant has accounted and 
paid over in full to the said administrator in all respects in 
which she was Hable by reason of her said guardianship; it 
is further adjudged that the petitioner pay the costs of his 
proceeding out of the funds of the estate whenever a sullici- 
ency therefor shall come into his hands.” 

The plaintiffs further allege that the guardian under li- 
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cense sold a portion of the lunatic’s land for $440, for which 
and rents of land and personal estate she has never account- 
ed except for so much as is enumerated in an annexed 
schedule, and was delivered over in the suit aforesaid under 
the decree therein, and no account of ber guardianship has 
heretofore been rendered ; that the administrator commenced 
a second action against the guardian for the recovery of the 
trust fund remaining in her hands, but the decree aforesaid 
being set up asa defence, he submitted to a nonsuit; that 
suit has been brought by the heirs aforesaid against him to 
charge him with the whole.estate which he ought, as it is 
asserted by them, to have received from the guardian and 
failed to get in his former action. To this complaint the 
defendants demur and specify as the grounds thereof: 

1. The feme plaintiff is not a proper party. 

2. The defendants, other than the guardian, are improp- 
erly joined with her in the action. 

3. The former action and decree, described in the com- 
plaint and unimpeached for fraud, are a bar to the present 
action. — 

The demurrer was sustained by the court and judgment 
rendered accordingly, from which the plaintiffs appealed. 


Messrs. W. F. French and Walter Clark, for plaintiffs. 
Messrs. Rowland & McLean, for defendants. 


Smiry, C.J. Weagree with His Honor in ruling that 
the former terminated action between the administrator and 
guardian, Involving the same subject matter, is an insupera- 
ble barrier to the prosecution of this, and this consequence 
is not averted by the association of the other persons as co- 
plaintiffs and co-defendants. Whatever can be recovered 
in this, could and ought to have been claimed and recovered 
in the other suit. The matter has become res adjudicata and 
further controversy closed by the previous decree unless 
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opened by a proceeding in the nature of a bill of review or 
the decree is impeached for fraud in its rendition. The 
complaint assigns no intrinsic error in the decree, alleges no 
newly discovered evidence, charges no fraud, but seeks to 
have the matters before decided re-opened and another ad- 
ministration account taken solely on the ground that the 
guardian, having made no annual returns, ought to have 
been and was not charged with the full amount for which 
she was hable in her administration of the trust. This is 
the purpose and scope of the present action. If the pro- 
ceeds of the sale of the land retain the qualities and proper- 
ties incideut to real estate and could not be recovered by 
the administrator (to which proposition we do not wish to 
be understood as giving assent) for which reason the heirs 
have joined, then it is plain the administrator, as such, is 
not responsible therefor in the action against himself. Te 
is only accountable for what he ought to have recovered 
and lost by the want of proper diligence and care. This 
neglect may be imputed in the management of the former 
suit, but this does not entitle him to the atd of the court in 
reversing What was then adjudged and neutralizing the re- 
sults. That the objection may be taken by demurrer, when 
the substantial facts are set out in the complaint, is ex- 
pressly decided in Davis v. Hall, 4 Jones Eq., 408, from the 
opinion in which, as appropriate to the present case, we 
quote an extract: “This is not a bill of review ; not alleging 
any error of law or fact in the decree. Nor does the bill 
allege any fraud in obtaining the decree, nor otherwise im- 
peach it, except in the single particular that the allegation 
in the former bill that the fund with which the slaves were 
purchased belonged entirely to Carter, and the consequence 
deduced therefrom that in the view of this court Carter was 
entitled to all the slaves. * * * * No reason indeed 
is given, why the question now made was not presented in 
the former suit, nor any allegation that it was not made and 


588 IN THE SUPREME COURT. 


LYON v. RUSS. 


proof taken on it. * * * Litigation would be intermina- 
ble, if, after a decree founded on the allegations and proofs 
in that cause, the party could, upon an original bill, obtain 
a decree on the same matter in opposition to the first decree 
simply upon the ground that the titles of the parties were 
different from what they were before declared, at the same 
time vot imputing any undue practices in obtaining the 
decree.” 

We therefore uphold the ruling of His Honor and sus- 
tain the demurrer. The actien must be dismissed and it is 
so ordered. 

No error. Affirmed. 


ROBERT H LYON v. MATTHEW W. RUSS. 


Execution Sale—Statute of Limitations—Judgment Lien— Notice. 


1. A sale of land under execution Issued more than ten years after the 
doeketing of the Judgment. is invalid. The principle announced ik 
Pasour vy. Rhyne, 82 N. C.. 149, affirmed. (C,C. P., § 254.) 

2. A purchaser at such sale (the execution containing the date of docket- 
ing the Judgment) is affected with notice of the expiration of the judg- 
ment lien, and stands in no better condition than the plaintiff in the 
action when he is the purchaser, 


(Pasour v. Rhyne, 82 N. C., 149, cited and approved.) 


Crvit Action to recover land, tried at Fall Term, 1880, 
of BLapEN Superior Court, before Avery, J. 

The plaintiff claimed title under a deed executed to him 
by W. G. Sutton, sheriff of Bladen county, dated September 
ist, 1879. Hewas a purchaser at the sheriff’s sale of the 
land in controversy, by virtue of an execution, issued July 
34,1879. The ,udgment upon which said execution issued 
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and said sale was made was rendered by a justice of the 
peace of Bladen county in July, 1868, on an open account 
dated in the year 1865; and said judgment was received by 
the clerk of the superior court of said county and docketed 
by him in said court on the Ist of January, 1869. 

An execution was issued on the judgment, January Ist, 
1869, returnable to the ensuing spring term of said court; a 
second execution was issued on the 28th day ef November, 
1874, and no other execution was issued, except that on the 
dd of July, 1879, by virtue of which the sale was made. It 
was also in evidence that the land described in the plain- | 
tiff’s deed had been allotted to the defendant asa homestead 
in November, 1868, and the report of the commissioners al- 
loting the same, was registered on December L4th, 1868. 

His Honor having intimated that he would hold that the 
sale made under the execution, issued more than ten years 
after the docketing of the judgment, was not valid, the plain- 
tiff submitted to a nonsuit, and appealed. 


Messrs. C. C. Lyon and W. A. Guthrie, for plaintiff. 
Messrs. Stedman & Latimer, for defendant. 


AsHg, J. We concur with His Honor in the opinion in- 
timated by him on the trial below, in regard to the validity 
of the sale, and it is therefore unnecessary to consider the 
other question presented on the appeal respecting the home- 
stead. | | 

It is provided by section 254 of the Code that a docketed 
judgment shall be, “a lien on the real property in the county 
where the same is docketed, of any person against whom. 
any such judgment shall be rendered, and which he may 
have at the time of the docketing thereof in the county 
in which such real property is situated, or which he shall 
acquire at any time for ten years from the time of docketing 
the same in the county where the judgment roll was filed.” 
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An interpretation has been given to this section, by this 
court, in the case of Pasour v. Rhyne, 82 N. C., 149, where it 
is held that it is the judgment alone which creates alien on 
real property, and the office of the execution issued upon a 
docketed judgment is to enforce the hen by the sale of the 
land upon which it has attached, and that the lien of a judg- 
ment, docketed under this section. is lost by the lapse of ten 
years from the date of the docketing of the judgment; and 
this, notwithstanding execution has issued within the ten 
years. This authority is directly in point, and settles the 
question. 

The sale ofland under.an execution is different under the 
present system from what it was formerly, so far as the rights 
of a purchaser under a dormant judgment are concerned; 
for now, as the execution contains the date of the docketing 
of the judgment, the purchaser is affected with notice and 
stands in no better condition than the plaintiffin the action 
when he is the purchaser. 

There is no error. Let this be certified to the superior 
court of Bladen- county, We. 

No error. Affirmed, 


*J. J. HASTY and wife v. ROBERT SIMPSON and others. 
Execution, motion to set aside Homestead. 


It is not error to refuse to set aside an exccution upon the allegation 
that exempted land has been levied on and sold thercunder, 
(Simpson v. Simpson, 80 N. C., 332, tited and approved.) 
* Ashe, J,, having been of counsel did not sit on the hearing of this 
ease, 
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Morton. to set aside an execution and sale thereunder, 
heard at Fall Term, 1880, of Unton Superior court, before 
Seymour, J. 

The motion was refused and the defendant, Robert Simp- 
son, appealed. 


Messrs. Wilson & Son, for plaintiff. 
Messrs. W. H. Bailey and Clement Dowd, for defendant. 


Syitn, C. J. The feme plaintiff in the year 1870, as 
relator recovered judgment againt the defendant, Robert 
Simpson, and others, sureties to his guardian bond, executed 
for the security of the estate of herself and others, as did 
the other infant wards in separate actions, for the sums re- 
spectively due them, on all of which, executions were regu- 
larly and successively sued out until and including that 
which it is now proposed to set aside. In June, 1873, Robt. 
Simpson was declared a bankrupt, and in December follow- 
ing obtained his discharge. In that proceeding a certain 
tract of land specified in the schedule was set apart and 
allowed him as his homestead exemption, to which no ex- 
ception was taken. These debts due by judgment were 
proved in the cause. In July, 1877, Robert Simpson and 
his wife conveyed the land by mortgage to one Wittkowski, 
to secure a debt due him, with power of sale in default of 
payment. Under this authority the mortgagee on February 
3rd, 1879, sold and conveyed the premises to one Winches- 
ter, who the 21st day of the same month, reconveyed to 
Wittkowski, and the latter on the 10th day of March fol- 
lowing, conveyed to the wife of Simpson. Thereafter exe- 
cutions issued on the several judgments under which the 
sheriff, in July of the same year, sold and executed his deed 
for the land to H. M. Houston, upon whom notice of the 
intended motion has also been served. 

The present application is made by Simpson to set aside 
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the execution (and a similar motion is made in regard to 
the others) under which the Jand bas been sold, and he ap- 
peals from the refusal of the court to grant it. 

‘The debt being fiduciary was not discharged by the pro- 
ceedings in the bankrupt court, notwithstanding the filing 
of proof therein in order to a participation in the distribu- 
tion of his estate, and the plaintiffs were at liberty to sue 
out and enforce execution against the property of the 
debtors as before. Simpson v. Simpson, 80 N. C., 852. We 
are unable to find any just ground on which the proposed 
action can be supported. The argument before us was ad- 
dressed mainly to the question of the exemption of the land 
from liability to the process under which the sale was made, 
and assuming such exemption the intervention of the court 
in this summary way is demanded to annul the act of sale 
by withdrawing the authority under which the sale was 
made. We know of no precedent for such a course, Hxe- 
cutions are not set aside or quashed for such cause. If the 
writ of execution be zrregular the defendant may move the 
court to set it aside, and if there has been an arrest, to dis-. 
charge the party from custody; or if goods have been seized, 
to have them restored. 8 Bacon’s Abr., Title Execution, 735; 
2 Tidd’s Prac, 1032. But the process should. not be re- 
called upon the mere allegation that exempted land has 
been levied on and sold. It was not liable to be taken for 
the debt. The title is not divested by the attempted sale 
and no injury results to the debtor. 

If it were liable, this was the appropriate means by which 
the property can be made available to the creditor, and he 
should not be denied the process by which it is to be thus 
applied. Whether this exemption has been lost by the suc- 
cessive transfers through which the title has passed and the 
judgment lien overreaches that vested in the wife, are ques- 
tions not to be disposed of upon motion and affidavit, but 
they should be tested in an action between the contesting 
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claimants. We are not called upon, and do not undertake, 
to express an opinion as to the merits of such a controversy, 
but leave its solution to another and different proceeding 
which may hereafter be instituted. 

We therefore upheld the ruling of the court and affirm 
the judgment. 

No error. Affirmed. 


ENOS SMITH v. R. McMILLAN, Sheriff. 
Execution— Duty of Sheriff—Amercement. 


‘Yo facilitate the collection of money under execution, a sheriff is authore 
ized by section 265 of the Code, to receive from debtors to the déefend- 
ant in the execution In his hands the debts due him, but he fs not 
thereby invested with the power to apply the proceeds of one execution 
in satisfaction of another. (Yhis section construed in connection with 
the constitutional provision in reference to exemptions,.and with see- 
tion 15, chapter 106 of Battle’s Revisal prescribing a penalty against a 
sheriff for neglecting to make due return of proéess,} 

{Ourice v. Thomas, 74 N. C., 51; Bryan v. Hubbs, 69 N. C., 423, cited 
and approved.} 


Morton to amerce a sheriff heard at Spring Term, 1880, 
of Robeson Superior Court, before Kure, J. 

This was a motion to amerce the defendant as sheriff of 
Robeson county for not making due return of an execution. 

The facts as found by His Honer are as follows: At 
spring term, 1878, of said court nos Smith, the plaintiff 
in the case obtained a judgment against Benjamin Godwin 
for the sum of $97.68 and execution was duly issued upon 
said judgment and placed in the hands of the defendant. 
On the 24th of April, 1878, J. L. Inman obtained a judg- 

38 


ove IN THE SUPREME COURT. 
_ SMITH 0, McMILLAN. 


ment against the plaintiff, Enos Smith, for the sum of $257 
and costs, and on the 8th of June, 1878, execution was issued 
on this last judgment and placed in the hands of the de- 
fendant as sheriff. On thesame day Benjamin Godwin, the 
defendant in the Smith execution paid to the said McMillan 
as sheriff the stm of $109.52, and the said sheriff entered 
his return on the execution of Inman against Smith as fol- 
lows: “ Received of B, Godwin the sum of $109.52 in part 
payment of this execution, the 8th of June, 1878. 

(Signed,) R. McMixtan, Sheriff.” 
And MeMillan gave Benjamin rodwin a receipt for the said 
amount, On the same day, (8th of June, 1878,) the said 
MeMillan endorsed on the execution in favor of the plain- 
tiff, Smith, against Benjamin Godwin as follows: “Satis- 
fied by receiving from B. Godwin a receipt for the sum of 
$109.52, the amount paid by the said Godwin to me on the 
Sth day of June, 1878, in favor of J. L. Inman and against 
Enos Smith, the plaintiff, in this execution for the sum of 
$250 and interest on $171.95 from April 24th, 1878, until 
paid and $2.65 costs, June 8th, 1878.” 

(Signed,) RR. MeMran, Sheriff. 
Both of the executions were returned by R. McMillan to 
the fall term, 1878, of the superior court of said county with 
the foregoing returns thereon. Smith was not notified by 
the sheriff that he had the execution against him until after 
the ceturn was entered on the execution against him. Smith 
did not own at the time $500 worth of personal property, 
and that fact was known to McMillan. At fall term, 1878, 
a motion was made in behalf of plaintiff to amerce McMillan 
as sheriff in the sum of $100, nisi, for failure to make due 
return on the execution of Smith against Godwin. Upon 
notice to the said McMillan the judgment nist was made 
absolute at spring term, 1880, of said court, for the sum of 
$100 and costs, from which judgment the defendant, McMil- 
lan, appealed. 
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SMITH v. MCMILLAN. 
Messrs. McNeill & MeNetll and Rowland & McLean, for 
plaintiff. 
Messrs. W. F. French and W. Clark, for defendant. 


AsHE, J. The only question presented on this appeal for 
our determination is, whether the defendant, McMillan, has 
made due return of the execution in favor of the plaintiff, 
Knos Smith, against Benjamin Godwin. The defendant in- 
sists that heis not Hable to the amercement, because his re- 
turn is in strict compliance with the provisions of section 
265, chapter 17 of Battle’s Revisal. We do not think that 
act was intended to apply to cases where the sheriff has, for 
instance, two executions in his hands, as in this case—the 
one against a defendant and another in favor of that de- 
fendant against the plaintiff in the first or another. The 
act no doubt was intended to facilitate the collection of exe- 
cutions, by authorizing sheriffs to receive from debtors to 
the defendant in an execution in his hands the debts due to. 
him but not to invest him with the jurisdiction of applying. 
the proceeds of one execution in his hands to the satisfac- 
tion of another. Such a construction would give him, a mere 
ministerial officer, powers which the courts have held they 
have no right to exercise under the constitution. Curlee v. 
Thomas, 74 N. C., 51. There, Curlee obtained a judgment 
against Thomas and Thomas against Curlee, and in the su- 
perior court of Union county where both judgments were 
docketed, a motion was made to apply the judgment held 
by Curlee against Thomas in satisfaction pro tanto of the 
judgment held by the defendant against the plaintiff, and 
the motion was allowed by the court, and judgment given 
accordingly ; but on appeal to this court, the judgment be- 
low was reversed upon the ground that the defendant’s per- 
sonal property exemption protected her judgment against 
the plaintiff from any such proceeding, as it was, in the 
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sense of article ten, section one of the constitution, final pro- 
cess. 

It is not to be eaneamied the legislature intended by this 
act to give sheriffs greater powers in this respect, than to 
the courts of justice. The intention of the legislature may 
be found in the act itself, and from other acts in pari materia. 
Potter’s Dwarris on Statutes. All statutes an pare materia 
are to be read and construed together, as if they formed 
parts of the same statute and were enacted at the same time. 
ib. And in the construction of a statute every part of it 
must be viewed in connection with the whole, so as to make 
all its parts harmonize if practicable and give a sensible and 
intelligent effect to each. Jb. 

Applying these rules to the act in question we must con- 
strue it in connection with section one, article ten of the 
constitution which secures to every resident of the state five 
hundred dollars worth of personal property exempt from 
sale under execution or other final process, and with section’ 
15, chapter 106 of Battle’s Revisal which makes it the duty 
of every sheriff to execute all writs and other process to him 
legally directed, and make due return thereof, under the 
penalty of forfeiting one hundred dollars for each neglect, 
&c. To give the act the construction contended for by the 
defendant, instead of producing harmony and consistency 
between these constitutional and legislative provisions, 
would give rise to irreconcilable conflicts, and invest sheriffs 
in eases like this with the power of depriving at pleasure 
any defendant of this constitutional right to exemptions, 
and atthe same time give a protection to them in their neg- 
lect to discharge their official duties which the law enjoins 
upon them, in regard to the execution of final process. We 
eannot believe such a construction was intended by the 
legislature. 

A sheriff is a ministerial officer, and when a writ from a 
court of competent jurisdiction is placed in his hands, he is 
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bound to execute it, according to its exigency without in- 
quiring into the regularity ef the proceedings upon which 
it is founded. Freeman on Executions, § 146. And in 
Bryan v. Hubbs, 69 N. C., 428, it is held, a sheriff is bound 
to obey every process, not void, which comes to his hand as 
far as he lawfully can. He is therefore bound to return 
such process with a statement of his action under it, and if 
he has not completely obeyed it, with a lawful reason for 
his omission. 

It was the duty of the defendant in this case to make the 
money on the execution in favor of the plaintiff or assign 
some lawful excuse for the failure to do so. He has not 
done this and has thereby incurred the-penalty prescribed 
by law for the neglect of his duty. 

There is no error; the judgment of the court below must 
be affirmed. 

No error. Affirmed. 


JOHN S, REESE & CO. vy, JAMES F. JONES. 
Filing Answer—Discretion of Judge. 


‘Vhe refusal of a judge to allow an answer to be filed at the triai term is 
not reviewable; itis a matter addressed to his discretion. 


(Baddie v. Woodard, 83 N. C., 2, cited and approved.) 


Crvit Acrion tried at Fall Term, 1880, of GrezNE Supe- 
rior Court, before. Gudger, J. 

The summons was issued on the 27th of January, 1880, 
returnable to spring term, 1880, at which term an entry was 
made on the docket as follows: “ Time to file pleadings as 


of spring term, 1880.” About three months prior to fall 
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term of same year, the trial term, the plaintiffs filed their 
eomplaint duly verified, in which they declared upon two 
writings obligatory under seal for the payment of money— 
ene dated April ist, 1879, for three hundred and fifty dol- 
lars, and the other dated May ist, 1879, for four hundred 
and fifty dollars, both due on the first day of November fol- 
lowimeg. 

At the time of filing the complaint, the plaintiffs’ coun- 
sel notified the defendant’s counsel of the fact, and called 
his attention to the fact that his client, the defendant, was 
in Snow Hill, the county town of Greene county. Qn the 
fourth day of fal) term, 1880, the case being called in regu- 
lar order on the docket, the defendant offered his answer 
and asked leave to file the same, when on motion of plain-. 
tiffs’ counsel, the court in the exercise of its discretion re- 
fused to allow the defendant to file it, and rendered judg- 
ment against him for the amount claimed by the plaintifts, 
froma which Judgment the defendant appealed. 


Messrs. Strong, Monroe and Dortch, for plaintiffs. 
Messrs. Galloway & Albritton, for defendant. 


Asus, J. The ease of Boddie v. Woodard, 83 N. C.,2, was 
very much hke this. There, the entry was “complaint filed, 
time to demur or answer.” At the ensuing term the de- 
fendant’s counsel moved to file an answer, which the court 
refused and gave judgment for the plaintiff!’ This court on 
the appeal of defendant held that while 1t would not under- 
take definitely to fix the limits of the extension in such 
cases, they cannot be allowed to reach the trial term, and as 
the motion to put in the answer at that term was addressed 
to the discretion of His Honor, its exercise could not be re- 
viewed and controlled in this court. 

Ours is a somewhat stronger case than that, for here, the 
complaint was filed three months before the trial term, and 
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the defendant’s counsel was notified, at the time, of the 
fact ef the complaint being filed, and was also informed 
that his chent was then in town. The defendant was guilty 
of laches. There is no excuse for the delay. The allowing 
the answer to be filed at the trial term was a pure matter of 
discretion, and is not reviewable in this court. 

No error. Affirmed. 


JOHN P. CORN v. CYNTHIA STEPP. 
Notzee of motion to dismiss Action—In forma Pauperis. 


Where plaintiff is permitted te sue in forma pauperis and an answer is 
filed to the complaint and the ease eontinued from term te term for 
three years, it was held error to allow defendant’s motion to dismiss the 
action for insufficiency in the affidavit apon which the order.te sae was 
granted, without a previous notice to the plaintiff. The court intimate 
that in this case the defendant has waived all exception te the affidavit. 

(Brittuin v. Howell, 2 Bev. & Bat. 107, cited and approved.) 


Appeat from an order made at June Special Term, 1886, 
of Henperson Superior Court, by Schenck, J. 

In 1877 the plaintiff made an affidavit before the clerk of 
the superior court of his inability to give the security re- 
quired by law for the proseeutien of his action against the 
defendant, and prayed to be allowed tc sue without it. He 
did not state In his affidavit that he kad a good cause of 
action ; ner does the record show that he offered any proof 
to that effect; but it was accompanied with a statement of 
counsel setting forth that he had examined the case and was 
of the opinion that the plaintiff had a goed cause of action. 
The clerk then made an order allowing the plaintiff to sue 
im forma pauperis, and the summons was issued returnable 
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to fall term, 1877, at which term the complaint was filed and 
the defendent answered to the merits of the case. The cause 
was continued from term to term, until spring term, 1880, _ 
when on motion of defendant’s counsel, the plaintiff’s suit 
was dismissed on the ground that “no evidence or proof 
was offered by the plaintiff that he had a good cause of 
action against the defendant in order to justify an order 
allowing him to sue in forma pauperis ;’ fron, which the 
plaintiff appealed. 


No eounsel for plaintiff. 
Mr. James Hf. Merrimon; for defendant. 


Rurrin, J. In the view we take of this case, we have not. 
thought it necessary to consider at all the propriety or im- 
propriety of the action of the clerk in giving permission to 
the plaintiff to sue without giving a bond for the prosecu- 
tion of his action ; for admitting that to have been an error 
in him, we still think that the aetion of His Honor in so 
peremptorily dismissing the plaintiff’s action is not in keep- 
ing with the spirit of the adjudications of this court. 

Under the statute, as contained in the Revised Code, ch. 
31, $ 40, it was the duty of the clerks to taxe from plaintiffs 
bonds with proper security for the prosecution of their ac- 
tions, and it was expressly provided that if “any writ er other 
leading process shall be issued without security, the same 
shall be dismissed by the court on motion of the defendant.” 

Under that stringent law, (far exceeding any that can be 
found in the C..C. P.) this court held, in the case of Brittain 
v. Howell, 2 Dev. &*Bat., 107, that where the plaintiff had 
sued out his writ without giving the required bond, but the 
defendant had put in an answer, and several terms had been 
allowed to pass without any motion to dismiss on that ground, 
it was not proper in the court to make a preemptory order 
te dismiss the plaintiff’s action for the want of a bond; and 
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there is a clear intimation that under such circumstances 
the defendant might be keld to have waived it. 

Now, it cannot be maintained, we presume, that the plain- 
tiff, by reason of bis having made an effort to procure the 
leave of the court to sue in forma pauperis, can bein a worse 
plight than if he had issued his summons without, even, 
seeming to comply with the requirements of the law. If 
no more, he certainly must be entitled to as much indul- 
gence as was shown the plaintiff, in the ease just cited, who 
made no show of giving any security whatever, or of any 
excuse for his failure to do sa. 

After the defendant had filed an answer and had allowed 
the cattse to remain upon the docket for nearly three years 
without any objection whatever as to the insufficiency of the 
affidavit upon which the order was procured, or the lack of 
proof to support it, we would be much inclined to hold that 
he had waived all exception thereto; or if not so, then, that 
most clearly the plaintiff was entitled to have notice given 
him of the purpose to move for the dismissal of his action, 
to the end that he might either amend his affidavit or sup- 
ply the requisite proof as to his action being a meritorious 
one; from all opportunity to do which he was cut off by the 
peremptory order made, (as we gather from the record) just 
as he supposed himself to be on the eve of a trial of his 
cause upon its merits. 

‘Fhis court therefore holds that it was an error in the court 
below to have so dismissed the plaintiff’s action; and we 
direct that this opinion be certified to said court that the ac- 
tion may be proceeded with upon such terms in regard to 
security for its prosecution as to the court may seem just 
and right, 

Error, Reversed. 
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Action for Malicious Prosecutior—Nolle Prosequa, effect of. 


jn an aetion for malicious prosecution the plaintiff must allege and prove 
a legal determination of the original action. And where a notle prose- 
gui wasentered of record, and the defendant discharged, if is such a 
conclusion of the original action as will entitle the plaintiff to sue. 


(Murray v. Lackey, 2 Marp., 368; Rice v. Ponder, 7 Ired., 390, cited and 
approved.) 


Civin Acrion for damages for a malicious prosecution 
tried at December Special Term, 1880, of Lenoig Superior 
Court, before Seymour, J. 

Judgment for plaintiff, appeal by defendant. 


Messrs. Manly, Simraons & Manly, for plaintiff. 
Messrs. W. T. Dortch, W. E. Clarke and Merrimon & Fuller, 
for defendant. 


Rurrin, J. The plaintiff in this action sues the defend- 
ant for having maliciously prosecuted him on a charge of 
burglary, and on the trial below several exceptions were 
taken for the defendant who is the appellant, but as only 
one has been insisted on in this court it 1s needless to state 
more of the case than is sufficient to present the point. 

In his complaint the plaintiff alleged that after a bill of 
indictment for burglary had been found against him on his 
oath and at the instance of the defendant, a nolle prosequt 
had been entered by the solicitor with the consent of the 
presiding judge and at the express request of the defendant, 
and thereupon he had been discharged out of custody—all 
of which was admitted in the answer. 

When the case was called for trial, the defendant’s coun- 
se] moved to dismiss the plaintiff’s action upon.the ground 
that a nolle prosegui was not such an end to the eriminal 
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action against the plaintiff as would enable him to maintain 
his action against the defendant, which motion was denied 
by the presiding judge and the.defendant excepted. 

All the authorities agree in saying that in an action like 
the present one, the plaintiff must allege and prove a legal 
determination of the original action, but they differ as to 
whether the entry of a nolle prosequi in a criminal prosecution 
issuch a determination of it as will justify the bringing of the 
other action. In this state that exact point has never been 
before this court; but, as it seems to us,a principle has been 
settled in some of its decisions, from which by analogy we 
are enabled to arrive at a conclusion in regard to it. In the 
case of Murray v. Lackey, 2 Murp., 368, the plaintiff had been 
arrested, at the instance of the defendant, upon a charge of 
perjury, and after a preliminary trial before a justice was 
recognized for his appearance at court where he attended 
during the term, but at its expiration was allowed to depart 
without further security for his appearance, no indictment 
having been preferred against him. It was held that under. 
these circumstances an action for a malicious prosecution 
would lie, the failure of the state to send a bill and require 
other security of the party being equivalent, as it was said, 
to an order for his discharge. And so 1t was held in the case 
of Rice v. Ponder, 7 Ired., 390, in which the plaintiff had 
been arrested on the oath of the defendent upon a charge of 
larceny, and after examination by a Justice was held to se- 
curity for his appearance at court, where he appeared but 
was allowed to go without further security, no bill having 
been sent against him, but an entry made on the docket 
“that the solicitor was of the opinion that the charge could 
not be sustained,” the court observing that it was clear from 
the memorandum on the docket that “ the proceeding against 
the party was intended and considered to be at an end.” 
From these two cases we learn that although a plaintiff in 
an action fora malicious prosecution may not have been 
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actually acquitted of the offense originally alleged against 
bim, he may still maintain his action, provided he has been 
discharged and allowed to go without day in the original 
action, or if the order of the court has been such asto amount 
to a discharge. 

But it is said that after a nolle prosequi, the original prosecu- 
tion may be resumed and the plaintitf be yet convicted of the 
offence with which he was charged by the defendant. So it 
might have been done in both of the instances cited above, 


and therefore it does notappear that this court has (as some 
other courts have done) adopted that as the test to deter- 
mine when an action fora malicious prosecution will he; 
but rather the fact of the plaintiff’s discharge and the intent 
with which it was allowed: whether or not it was intended 
to be final. 

In the case before us, there can be no doubt as to the 
plaintiff’s discharge from the indictment against him, for 
that was express, and as it seems to us there can be as little 
about the intent with which it was done. It 1s stated in 
the complaint that the solicitor “after examining all the 
facts connected with the charge or in any manner concern- 
ing the same, by leave of the presiding judge, entered a 
nol. pros. in the case, and it was then and there ordered by 
the judge, with the assent of the solicitor, that the plaintiff 
be discharged out of custody,” and no part of this 1s denied in 
the defendant’s answer. Indeed, so far from denying it, he 
expressly states that he himself “went frequently to the 
solicitor and requested that the case against the plaintiff should 
be dismissed; and that it wasin consequence of such appeals 
that he was discharged.” 

Applying to these facts the principles deduced from the 
cases cited, we cannot see how His Wonor could have done 
otherwise than he did, in refusing to dismiss the plaintiff’s 
action. If the plaintiff’s action will not lie now, when 
will it? 

No error. Affirmed, 
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*T, H. STREET, Adm’r v. N. N. TUCK and others. 
Complaint-—Demurrer—Division of Action. 


A complaint in which are joined two causes of action, the one upon a 
elerk’s bond and the other upon a bond of an administrator, is de- 
murrable, But in such case the court may order the action to be di- 
vided. C.C. P. § 126, 131. 


(Harris v. Harrison, 78 N. C., 202; Land Co. v. Beatty, 69 N. C., 329: 
Alexander vy, Wolfe, 88 N. ©., 272; Logan v. Wallis, 76 N. C., 416, 
cited and approved.) 


Crvit Action tried upon complaint and demurrer at Fall 
Term, 1880, of Person Superior Court, before Eure, J. 
Demurrer overruled and defendants appealed. 


Messrs. Graham & Ruffin and A. W. Graham, for plaintiff. 
Messrs. L. C. Edwards and J. B. Batchelor, for defendants. 


Sait, C.J. The complaint alleges that John and Nathan- 
iel Baird, executors of Wiliiam Baird, to whom they were 
indebted at the time of his decease, executed their note to 
G. D. Satterfield, executor of S. M. Dickens, who was a cred- 
itor of their testator, in payment of the debt and charged 
the estate of the said William with the amount thereof. 
This note was afterwards transferred to the next of kin of 
said Dickens and purchased from them at a nominal price 
by the defendant, N. N. Tuck, clerk of the superior court, 
with the fraudulent intent of collecting the same out of the 
estate of said William Baird. John Baird died, and the sur- 
viving executor, Nathaniel Baird, was removed from office 
by the said N. N. Tuck, acting as probate judge, and the de- 
fendant, C. A. Tuck, appointed public administrator, who 
became administrator de bonis non cum testamento annexo of 


* Ruffin J., argued this case before his appointment as associate justice, 
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the testator, William Baird, who collected a fund in the 
clerk’s office belonging to his testator, and allowed and paid 
to him therefrom the amount due on the aforesaid note ex- 
ecuted by the said John and Nathaniel Baird, both of whom 
have since become insolvent, in exoneration pro tanto of 
their personal liability to the testator, as a just and valid 
demand against the testator’s estate. Subsequently the said 
GC. A. Tuck rendered his final administration account, where- 
in he credits himself with the sum so paid to the defendant, 
N. N. Tuck, who, acting as probate judge, confirms the same 
and allows full commissions to the administrator. The said 
©. A. Tuck has since ceased to act as Such, and the plaintiff 
has been duly appointed administrator de bonis non in his 
stead, and he charges a fraudulent combination between 
these two defendants, whereby, acting each in their official 
capacity, the fund in the clerk’s office has been misapplied 
to a false claim for which the testator’s estate was in no 
manner liable, and a legal sanction sought in the recording 
and auditing in the office of the probate court. The action 
is brought on the several bonds of the clerk and that of the 
administrator, his appointee, and imputes the perversion 
and misuse of so much. of the fund in the clerk’s office as 
was applied in payment of the personal lability of the 
executors, with consequent loss to the testator’s estate, 
to an act of official misconduct participated in by both. 
The defendants demur to the complaint for that a cause of 
action on the bonds of the clerk, founded upon his alleged 
official delinquency, is improperly joined with a cause of ac- 
tion on the bond of the administrator for his mal-adminis- 
tration, under the provisions of C. C. P., § 126, which causes 
of action are not such as may be united In one complaint. 
The objection is in our opinion well taken, and the de- 

murrer ought to have been sustained. The range of duties 
imposed upon the clerk is entirely distinct from those of an 
administrator, and the sureties of the bond of one are only 
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responsible for the proper discharge of the official duties of 
their own principal. These officers may become individual- 
ly responsible for the same wrongful act committed by both, 
but official delinquencies covered by their respective bonds 
and reaching the sureties, are essentially separate, and re- 
dress against both must be sought in independent actions. 
The sureties to the bonds of the clerk undertake for the 
faithful performance of the duties imposed upon him as 
clerk, while the sureties to the bond of the administrator, in 
like manner undertake for his proper administration, and 
as the duties ot each are distinct, so are their Habilities. 

The cases cited for the plaintiff (Harris v. Harrison, 78 N. 
C., 202, and Alexander v. Wolfe, 88 N. C., 272) do not meet 
and remove the difficulties presented in this action; while 
those of the N. C. Land Co. v. Beatty, 69 N. C., 329, and Logan 
v. Wallis, 76 N. C., 416, seem to be decisive against the union 
of such causes in one complaint, and against separate sure- 
ties on bonds to secure different duties. 

The objection, however, may not be fatal, for “the judge 
may, at his discretion, and upon such terms as may be just, 
erder the action to be divided into as many actions as may 
be necessary to the proper determination of the causes of ac- 
tion mentioned in the complaint.” ©. C. P., § 181. 

While therefore we reverse the Judgment below overrul- 
ing the demurrer, we remand the cause in order that the 
court may exercise its discretion in ordering tke severance 
or disposing of the action; and it is so ordered. | 

Error. Reversed and Remanded. 
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A. H. BOYDEN, Ex’r ¥. JOSEPH WILLIAMS, 
Removal of Causes~-Order Conclusive— Costs. 


1. It is error for a court to which a cause has been removed for trial to 
send it back because the transeript of the record does not show ** that 
it was transferred according to law.’? The order of removal itself ts 
conclusive and the court should have proceeded with the case, unless if 
positively appeared that the order was made contrary to law, 


2. The fees of the officers of such court and the pay of the witnesses at- 
tending in the casc may properly be taxed in the bill of costs. 


‘State v. Seaborn, 4 Devy., 305; Statev. Barfield, 8 Ired., 344, cited and ap 
proved ) 


Morton to retax costs, heard at Fall Term, 1880, of Ca- 
BARRUS Superior Court, before Seymour, J. 
Motion refused and defendant appealed. 


Mr. John S. Henderson, for plaintiff. 
Mr. J. M. McCorkle, for defendant. 


Rurrin, J. This was a tnotion of the defendant to ré 
form a bill of costs that had been taxed against him in the 
above entitled cause. The action was begtin in the superior 
court of Rowan county, and at spring term, 1875, thereof, 
the presiding judge made the following order: “Ordered by 
the court that this cause be removed to the superior court 
of Iredell county for trial.’ A transcript of the record was 
forwarded and the cause etitered on the docket of the court 
in Iredell; but at fall term, 1875, thereof, the judge holding 
that court made the following order: “ Ordered that the 
cause be removed to Rowan county for trial; it appearing 
from the record that it has not been transferred here accord- 
ing to law.” The cause was then returned to Rowan supe: 
rior court and thence was removed to Cabarrus superior 
court where it was tried and the plaintiff had a judgment 
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for relief and costs. The motion was to strike from the bill 
of costs all the items taxed in the court in Iredell, including 
the witnesses of both parties and the officers’ fees. His. 
Honor below overrnled the defendant’s motion and he ap- 
pealed to this court. 

The object of the defendant is to rid himself of the costs 
incurred while the cause was in Iredell, between the times 
of its transmission from and its return to the court of 
Rowan, upon the allegation that the jurisdiction of the court 
in Iredell never attached to it and that it was never effect- 
ually removed at all from Rowan. 

As no transcript of the record in the vause accompanies 
the defendant’s case, we are left entirely in the dark as to 
the grounds upon which the two courts proceeded—that of 
Rowan in undertaking to remove the action, and that of 
Iredell in refusing to take cognizance of it after it had been 
entered on its docket—except as to what may be gathered 
from the very general declaration contained in the order of 
the latter court, to the effect that the cause did not appear 
to have “ been transferred according to law.” The action of 
the courts seems to have been inconsistent and their orders 
to clash; but without knowing more of the history of the 
case than we do or can learn from the statement before us, 
it is impossible for us to determine certainly by which the 
error, if any, was committed. And since we are bound to 
assume that the order appealed from is correct until shown 
to be erroneous, we feel ourselves obliged to decide against 
the defendant’s appeal. Nor do we see how we can avoid 
coming to a like conclusion even if we should consider the 
facts as supphed by the argument of counsel, and take for 
granted that the court in Iredell refused to entertain the 
action because transcript from Rowan did not show affirm- 
atively that the order of removal was based upon such an 
affidavit of a party as justified its being made. To us it 
seems that the course pursued by the court in Iredell was 

39 
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the very reverse of what it should have been; and that in- 
stead of rejecting the case, because it “ did not appear to have 
been transferred according to law,’ it should have enter- 
tained and proceeded with it, because it did not positively ap- 
pear that the order for its removal had been made contrary 
to law. It was a mistake to have supposed at all that the 
transcript should disclose the reasons why the removal was 
asked for or ordered, and still more that their sufficiency 
could be made the subject of inquiry in the court to which 
the cause was sent. These were all matters concluded by 
the order itself, and that they should be so concluded must 
be apparent to every one after slight reflection upon the in- 
convenience which might result from holding them to be 
otherwise. 

Suppose the court in Rowan had declined to take back 
the action when the court in Iredell ordered it to be restored 
to it, we should then have had the singular spectacle of a | 
cause suspended between two courts—both disclaiming it 
and refusing to take a single step towards its trial—and all 
the while the parties helpless, for until one or the other of 
the courts should take some action no appeal could be 
framed. Commenting upon the possibility of such an in- 
convenient state of things, in the case of Slate v. Seaborn, 4 
Dev., 308, this court declared that it was indispensable that 
there should be some method for a court to which a cause is 
removed, to determine whether it has the power and is 
bound to try it, and that the only way to accomplish this 
with certainty, was to treat the order of removal as entered 
of record as conclusive, and the case of Rex v. Harris, 1 Bla. 
Rep., 375, is cited to show that such was the construction 
given by the courts in England to a statute similar to our 
own providing for the removal of causes in certain contin- 
gencies, And since Seaborn’s case, as was said in the case of 
the State v. Barfield, § Ired., 544, it has been considered as 
settled that the assignment of the grounds for the removal 
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need not appear in the record but only the order of the 
court. Wecan see nothing in the case then to cause us to 
doubt that the cause was effectually removed to the court 
of Iredell county, and are at a loss to know why that court 
refused to entertain it. | 

The costs incurred in that court were properly taxed in 
the costs of the case, and the defendant’s motion to strike 
them from the bill was rightfully overruled. 

No error. Affirmed. 


8B. EF, MORTON and another v. LEONARD RIPPY and ancther, 
Judgment, vacation of. 


A justice’s judgment docketed in the superior court is for the purpose of 
execution there, and that court has no power to set it aside unless the 
cause be carried up by appeal or writ of recordart, A judgment can be 
vacated only by the court which rendered it. 


(Ledbetter v. Osborne, 66 N, C., 379; Birdsey v. Harris, 68 N.C., 925 
Broyles v. Young, 81 N.C., 315; Cannen v. Parker, Ib., 320, cited and 
approved.) 


Motion for leave to issue execution heard at Fall Term, 
1880, of ALAMANCE Superior Court, before Eure, J. 

A judgment recovered by the plaintifis against the de- 
fendants before a justice of the peace was docketed in the 
superior court of Alamance on March Ist, 1869, and execu- 
tion issued thereon on the 22d. Itdoes not appear that any 
other ever issued. On the 22d of March, 1879, on applica- 
tion of the plaintiffs a notice signed by the clerk was deliv- 
ered to the sheriff and made known to the defendants the 
next day reciting the motion for leave to issue execution on 
the judgment'and appointing April 3d as the time when at 
his office the motion will. be passed on and leave given un- 
lest cause be shown to the contrary. The motion was allow- 
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ed and upon the defendants’ appeal the ruling of the clerk 
reversed. Upon the hearing before His Honor evidence 
was admitted to show the proceedings had before the justice 
and the irregularities and errors committed in rendering 
the judgment, the facts of which are found and set ont in 
the transcript sent to this court, but not necessary to an un- 
derstanding of the opinion. His Honor thereupon declared 
the justice’s judgment to be “ void and of no effect; that the 
transcript and docketing thereof does not constitute a prop- 
er judgment in the superior court,” and adjudged that it 
be cancelled and the defendant recover his eosts, and the 
plaintiffs appealed. 


Myr. ELS. Parker, for plaintiffs. 
Mr. James E. Boyd, for defendants. 


Surry, C. J. We do not concur in the ruling of the court 
that the judgment of the justice upon a matter within his 
general jurisdiction could be thus impeached, and the dock- 
eting thereof upon the transcript in regular form in the su- 
perior court assailed and avoided as a defence to an applica- 
tion for leave to enforce it. This is admissible only before 
the tribunal which tried the cause and gave the judgment. 
Such, it has been repeatedly held, is the orderly and only 
mode of procedure for relief against it. The judgment and 
the original papers m the cause remain in the court of the 
justice, notwithstanding the sending up the transeript and 
docketing in the superior court for the purpose of exeeution 
there. The cause itself can only be removed to that court 
by appeal or a writ of recordari as its substitute. Ledbetter v. 
Osborne, 66 N. €.,879. Speaking of this case in delivering 
the opinion in Birdsey v. Harris, 68 N.C., 92, Serrix, J.says: 
“Tt is there held that when a judgment was obtained before 
a justice of the peace and docketed in the office of the su- 
-perior court clerk, the court has no power upon motion to 
set aside said Judgment and enter the cause upon the eivi) 
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issue docket. Ifa party has been aggrieved in a trial before 
a justice of the peace and has been denied the right of ap- 
peal he may obtain relief by a writ of recordari.” In a more 
recent case DinuaRD, J. declares that the judgment of the 
justice, although decketed in the superior court, remains “in 
that court with power only in the justice in certain cases to enter- 
tain motions in the cuuse looking to a vacation or modification of 
the judgment.” Broyles v. Young, 81 N.C., 315. So in Can- 
non Vv. Parker, 1., 329, it is said that a Justice’s judgment 
“cannot be impeached, set aside or modified by proceedings 
before the superior court except by writ of recorder: remov- 
ing the cause to a higher jurisdiction.” These references 
are sufficient to show the want of authority in the court to 
entertain the enquiry into the proceedings had before the 
justice for the purpose of vacating his judgment, er annul- 
ding the force and effect of the transcrint upon which it was 
<locketed for any of the reasons assigned. | 

Bat it was urged in the argument, that inasmuch as the 
aid of the court is asked to revive a dormant judgment it is 
competent to show its character and the cireumstances at- 
tending its rendition, as a reason for refusing the order nec- 
essary fer its enfercement. But the plaintiffs are demand- 
ing a legal right, net a relief which the court may allew or 
withheld in the exercise of a reasonable diseretion, the re- 
moval of an impediment, interposed by the lapse of time to 
the suing out of precess te compel payment. 

As the transferred judgment cannet be. attacked in the 
Superior court, being but subsidiary and deriving its vital- 
ity from that rendered before the justice, se and upon the 
same grounds no defence will be heard in eppesition, based 
upon its supposed invalidity, te the plaintiffs’ application for 
reviving it. 

We have confined ourselves to the only exception pre- 
sented in the record and refrained from considering the 
effect of the lapse of time upon the hen created by docket- 
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ing the judgment in the superior court, and upon the 
operation of the statute of limitations upon the present mo- 
tion. 

These questions are not before us on the appeal and will 


arise only when the motion is to be acted on hereafter. C. 
©. P., Sections 254, 31 and 32. 


There is error, and this will be certified. 
Error. Reverse. 


Ww. Y. WARREN and wife v. T. D. WARREN and wife. 
Action upon a Judgment—Leave to. bring. 


Where leave is granted by the judge below to bring an. action on a Judg- 
ment under section 14 of the Code, his decision upon the question 
whether ‘good cause ’’ is shown, is conclusive. 

(Carter v. Coleman, 12 Ired., 274, cited and approved.) 


Morton for leave to bring an action on a Judgment rend- 
ered and docketed in CHowan Superior Court on the 18th 
of April, 1870, heard at Chambers on the 2th of April, 
1880, before Graves, J. 

The motion was allowed and the plaintiffs appealed. 


Mr. Walier Clark, for plaintifis. 
No counsel for defendants. 


Smits, C. J. Mary C. Badham, administratrix ef Wil- 
lam Badham, deceased, on April 10th, 1870, recovered 
judgment against Thomas D. Warren and wife, E. Alethia, 
on a debt contracted by her before marriage, for $1,876, 
with interest thereafter on $1,240.12 principal money and 
costs, which was at once docketed in the superior court af 
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Chowan. Mary C. Badham died in April, 1872, and ad- 
ministration de bonis non on the intestate’s estate was there- 
upon committed to the plaintiff, Fannie R., wife of Willam 
Y. Warren, who has been substituted as a party plaintiff in 
the action. Thomas D..Warren died in 1878, insolvent. 
No execution was ever sued on the judgment until April 
16th, 1880, when it was issued with leave of the clerk to the 
sheriff. On April 15th; 1880, the plaintiff, Fannie Q., after 
notice to the surviving debtor, moves the presiding judge 
for leave to bring her action against the said Ik. Alethia 
Warren on the ground of continuous insolvency in both the 
judgement debtors, the recent discovery of property belonging 
to the survivor, and the near approach of the statutory bar. 
His Honor heard the evidence and granted the leave, from 
which judgment the defendants appeal. 

Previous to the introduction of the new practice, a plain- 
tiff recovering judgment could at once bring a new action 
and recover a new judgment thereon at his election. If the 
judgment had become dormant, the plaintiff was at liberty 
tu sue out a scire facias to revive it and prosecute an action 
of debt at the same time and neither process was an obstrue- 
tion to the other. Carter vy. Coleman, 12 Ired., 274. 

To protect the debtor against successive, needless and 
vexatious suits with their attendant expense it is provided 
in section 14 of the Code that “no action shall be brought 
upon a judgment rendered in any court of this state, which 
shall be rendered after the ratification of this act, except a 
court of a justice of the peace, between the same parties, 
without the leave of the Judge of the court either in or out 
of term, for good cause shown on notice to the adverse 
party.” 

The plain intention of the statute is to withdraw the ar- 
bitrary right before vested in the plaintiff to renew and 
prosecute at his will unnecessary suits upon a judgment al- 
ready rendered to the annoyance of the debtor and without 
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advantage to himself, and place it under the supervising 
control of the judge, to be exercised in a proper case with 
his permission. The leave is to be granted when “ good 
eause”’ is shown, that is, when sufficient and satisfactory 
reasons are given. If then he is and must be the judge, his 
decision that good cause does exist is not reviewable in this 
court. What general rule cah be prescribed to guide the 
judge in determining the application? or this court in re- 
vising the exercise of his discretion ? 

The granting of leave impairs no legal right of the debtor, 
and every just defence may still be set up-when the action 
is brought as it may be in other cases where the plaintiff 
sues at his pleasure and requires the consent of no one. If 
this preliminary motion can become the subject of contro- 
versy involving issues of fact and law and admitting of an 
appeal, it would in effect be making two actions out of one 
for the benefit of neither party and to the inconvenience 
and expense of both. 

We are therefore of opinion that the judgment of His 
Honor that good cause was shown is conclusive upon us. 
Tbe judgment must be affirmed. _ 

No error. Affirmed. 


A. H. STUMP & SONS v. L. B. LONG. 
Consent Judginent— Mistake—Fraud. 


A judgment or order made In a eause by consent of parties or their at- 
torneys is binding and cannot be set aside or modified, except upon the 
ground of a mistake of both parties, or for fraud ; and this, by civil ae- 
tion and not by motion. 

(Bradford v.Cott, 77 N. C., 72; Wilson vy. Land Co, [b., 446; Edney v. 

Edney, 81 N.C., 1, cited and approved.) 
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Morton to set asiaé a judgment (under the Code, § 133) 
heard at Fall Term, 1880, of MeckKLENBURG Superior Court, 
before Seymour, J. 

Lhe motion was allowed and the plaintiffs appealed. 


Messrs. Wilson & Son, for plaintiffs. , 
Messrs. Shipp & Bailey, for defendant. 


Rurrin, J. This was a motion of the defendant, L. B. 
Long, made under section 183 of the Code to be relieved of 
so much of a Judgment rendered in the cause as deprived 
him of his personal property exemption. The following 
are the facts, which we state, not.that we can review His 
Honor’s findings as to them, but that it may be seen 
whether his ruling upon the facts, as found, is correct. 

The plaintiffs having recovered two justice’s jadgmenis 
against the defendants, Long and Johnston, partners under 
the firm name of L. B. Long & Co., caused them to be dock- 
eted in the superior court on the 18th of January, 1880; and 
after issuing executions which were returned unsatisfied, 
they commenced supplemental proceedings before the clerk, 
who on the 17th of January, 1880, issued an order to the 
two defendants, Long and Johnston, to appear before him 
on a day fixed and answer concerning their property, and 
to bring with them all their books of accounts and all books 
showing what amounts were due individually, as well as 
members of the firm, and in the mean time forbidding them 
to dispose of any part of their property. On the 22d of Janu- 
ary the clerk made another order, which after reciting the 
steps previously taken in the matter, “proceeds ; as follows: 
“I do hereby order, by consent of parties, that E. K. Oshorne 
be appointed receiver of all the estate and property of every 
kind of L. B. Long & Co., and that said receiver be invested 
with all rights and powers as receiver according to law and 
that he proceed to collect the accounts due and owing the 
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defendant copartnership, and apply the same to plaintifis’ 
claims; and further that the said defendant turn over to 
said receiver all the estate, property and effects of the said 
firin.” 

On the 25th day of March following, after having given 
due notice to the plaintiffs, the defendant, Long, moved the 
clerk to so modify his last order as to provide for his per- 
sonal property exemption out of the firm property, and he 
accompanies his motion with an affidavit in which he swears 
that so much of the order as either expressly or by implica- 
tion purports to be a waiver of his right to have such ex- 
emption was unauthorized by him, and against his express 
desire that the same should be allowed him, that le was not 
present when the order was agreed to or signed, and if his 
counsel understood him as agreeing to it, while he imputed 
to him perfect good faith, he misunderstood him; that in 
anticipation of being allowed to have such exemption, he 
had the very day before the examination began procured 
his partner’s written assent thereto; that he was advised by 
his counsel that the appointment of a receiver in the case 
could not affect his right to have it allowed, and thereiore 
he assented that such appointment might be made; but 
that was as far as he intended to go, and that he did not au- 
thorize his counsel to waive his claim to his exemptions, 
and that he had no knowledge of the same being done for 
several days afterwards, when he and his counsel went to 
the clerk’s office to look after his exemptions, when they 
discovered that the order had been so drawn as to exclude 
him; that he never did, and never intended to consent to 
any order by which he surrendered the right given him by 
law. To this the plaintiff fled the counter-affidavit of his 
attorney, in which it is stated that the defendant was pre- 
sent when the order was signed and that he was also repre- 
sented by counsel; that the defendant, Long, had been ex- 
amined by the clerk touching the property of the firm, and 
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that immediately thereafter the order as drawn was agreed 
or and was dictated by counsel on both sides, that it dis- 
tinctly sets forth the agreement and understanding of the 
parties, and that no claim to any exemption was set up by 
the defendants, or either of them; and that if there bad 
been, he would never have agreed to the order as made, but 
would further have pressed his investigations into the affairs 
of the firm and-their assets. The clerk declined to allow 
the motion of the defendant to modify the order, and he 
thereupon appealed to the judge, who finding as a fact in 
the cause “ that the defendant, Long, consented to the order 
appointing a receiver under a belief that he was not waiving 
his personal property exemption in the property therein 
specified,” directed the order to be modified in that particu- 
lar and from this order the plaintiffs appealed. 

Coneeding, as we do, that the finding of His Honor as to 
the intent with which the petitioner assented to the order for 
the appointment of the receiver, 1s conclusive as to that. 
matter and cannot be appealed from, it still remains to be 
determined whether such a finding is legally sufficient to 
justify the judgment rendered. It is not dented that the 
defendant, either in person or by his attorney, consented to 
the order. Indeed we understand His Honor’s finding to 
go to the extent of saying that the defendant himself con- 
sented toit. But supposing it to be otherwise and that he 
was only committed to. it by the consent of his counsel, how 
then does his case stand? livery agreement of counsel en- 
tered on record and coming within the scope of his authority, 
must be binding on the chent. To hold otherwise would 
.end to much uncertainty to many of the most important 
business transactions—so important and so solemnly dis- 
posed of that the parties are willing to have their agree- 
ments in regard to them enter into, and become a part of 
the judgments of the court, to be permanently recorded upon 
the dockets of the country. Neither the courts nor other 
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parties, can look behind such an act on the part of an attor- 
ney, to enquire into his authority or the extent and purport 
of the client’s instructions. His acts and his admissions must 
be taken as those of him whom he represents. As said by 
Judge Reape in Bradford v. Coit, 77 N. C., 72: “ The negli- 
cence of counsel, or mismanagement of the case, or unfaith- 
fulness, are all matters to be settled between client and 
counsel, No harm must be allowed to befall others on ac- 
count of it.” We are bound then to treat the case as if the 
petitioner had been actually present and given his assent 
to the order ag drawn. He agreed to it because his attorney 
did. Can a party, after having given his assent to a judg- 
ment or order of the court, be afterwards heard to say that 
such assent had proceeded from a mistake, on his part, as 
to the effect thercof and for that reason have the same modi- 
fied? If so, then, the court would be making a consent 
judgement for the parties, not according to the agreement of 
both, but according to the understanding of one of them. 
If this was a bill for the correction of a mistake in a deed, 
the plaintiff could get no relief upon the facts stated in his 
application, for in such a case one of two things must ap- 
pear: either that the mistake was that of both the parties, 
or that of one with a fraudulent concealment on the part of 
the other. JVilson v. HWestern N. C. Land Co., 77. N. C., 446. 
There is no pretense here of any fraud or mutuality of mis- 
take, and we cannot see why the same principle does not 
apply. To modify the order will be to make a new and a 
different agreement for the parties, and to vacate it alto- 
gether cannot restore them to their original standpoint. A 
consent order may be set aside and declared void, if the con- 
cent be procured by fraud, just as any other contract may 
be, but this as said by Judge Dinuarp in Adney v. Edney, SL 
N.C., 1, must be done by a civil action on the ground of fraud 
and imposition and cannot be done on motion, 

We are of the opinion, therefore, that His Honor erred in 
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directing any nrodification to be made in the erder of the 
elerk appointing a receiver and that the defendant’s motion 
should be overruled. 

irror. Reversed. 


W. IF. DAVIDSON v. M. HE. ALE NANDER. 
Confessed Iudgment—Corporations—Parol Evidence. 


1, Judgment confessed ander section 326 ef the Code must contain a eon-~ 
cise, verified statement of the facts, circumstances, business transac- 
tion and consideration out of which the indebtedness arose, to meet 
the requirements of the statute; and this, to give the court jurisdic. 
tion and enable other creditors to test the bona fides of the transaction 
by which a particular debt is preferred 5 //ence a judgment confessed 
upon the statement that defendant is indebted to plaintiff in a certain 
sum ‘‘arising from the acceptance of a draft,’’ setting out a copy 
thereof, is irregular and void. 

9, A judgment against one as president of 2 corporation does not affect 
the property of the corporation. 

3. Where a judgement is confessed by one persen against himself and so 
entered of record, parol evidence is not admissible to show that it was 
intended to have been entered against another. 

(Ins. Co. v. Hicks, 3 Jones, 58; Aycock v. R. KR. Co., 6 Jones, 232, cited 
and approved.) 


Crvit Action tried at Fall Term, 1880, of MeckLenpure 
Superior Court, before Seymour, J. 

In this action, the plaintiff seeks to recover of the defend- 
ant, who is the sheriff of Mecklenburg county, for refusing 
to apply a sum of money, which he had realized by a sale 
of the lands of an incorporated company known as “The 
Empire Gold Mining Company,” in satisfaction of a judg- 
ment in plaintiff’s favor against the company. 


nt a fam tape ee 
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In support of his allegations, the plaintiff offered in evi- 
dence a record of a judgment by confession, made before the 
elerk of the county on the 22nd day of August, 1871, of 
which the following ts a copy: 

“VW, BF Davidson v. J. A. Smith, President Hmpire Mining 
Company. 1, J. A. Smith, president of the Empire Mining 
Company, defendant, confess Judgment in favor of W. F. 
Davidson, the plaintiff above named, for three thousand 
eight hundred and one dollars and sixty-four cents, with 
interest thereon from the 380th day of December, 1868, and 
authorize the entry of Judgment therefor against said Em- 
pire mining company. This confession of judgment is for 
a debt now justly due said plaintiff by said defendant, aris- 
ing from an acceptance of a draft, of which the following is 
a copy: 

‘CuHarzorre, N. C., 1st October, 1868S. 
Exchange for $8,801.64. 

Sixty days after date pay to the order of M. P. Pegram, 
eashier, thirty-eight hundred and one dollars and sixty-four 
cents, value received, and charge the same to account of 

W. EF. Davipson. 
To J. A. Swarts, Esq, 
Charlotte, N. C 

On the face of which was written : 

‘ Accepted, payable at the First National Bank of Char- 
iotte. | J. A. Suirx.,’ 

Witness my hand and seal, this the 22nd day of August, 
1871” (Signed by J. A. Smith, president Empire mining 
company, and verified by his oath and witnessed by E. A. 
Osborne.) 

Thereupon, the clerk entered judgment, in favor of the 
plaintiff, against J. A. Smith, President, &c., on the said 
22nd of August. 

He also showed, that an execution had issued under this 
judgment and gone into the hands of defendant’s predeces- 
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sor, who had returned the same, as “ levied on the lands of 
the defendant,” it being the same land afterwards sold by 
the defendant, which execution was in the following words: 

‘“ Whereas, judgment was rendered on the 22nd day of 
August, 1871, in an action between W. I. Davidson, plain- 
tiff, and J. A. Smith, Prest. Empire mining company, de- 
fendant,in favor of said W. F. Davidson against the said 
J. A. Smith, Prest., &c., for the :sum of forty-two hundred 
and eighty-three dollars, and thirty cents, as appears to us 
by the judgment roll, filed in the office of said court, and 
whereas, the said judgment was docketed in said county on 
the 22nd day of August, 1871, and the sum of forty-two 
hundred and eighty-three dollars and thirty cents, is now 
actually due thereon, with interest on thirty-eight hundred 
and one dollars and sixty-four cents, from the 22nd day of 
August, 1871, and also the sum of eight dollars and seventy 
cents, for costs and charges in the said suit, and expenses 
allowed by law: You are therefore commanded, as often 
before commanded to satisfy the said judgment out of the 
personal property of the said defendant within your county, 
or if sufficient personal property cannot be found, then out 
uf the real property in your county belonging to such de- 
fendant, on the day when the said judgment was so docketed 
in your county or at any time thereafter In whose hands so- 
ever the same may he, and further, to return this execution 
before the judge of our superior court, on the 8th Monday 
after the 4th Monday in September, 1871. 

Witness E. A. Osborne, clerk of our said court, at office in 
Charlotte, on the 8th Monday, after the 4th Monday in 
March, 1871, and the 94th year of American Inde- 
pendence.” ; 

(Issued the 22nd day of August, 1871, and signed by the 
clerk.) | 

On the 12th day of February, 1873, th: plaintiff caused 
another execution to issue, similar in all respects with the 
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above, except as to date, which went into the defendant’s 
hands, and was returned by him, unsatisfied, and since 
then no other execution has issued under said judgment. 

‘Vhe plaintif? was then examined as a witness for himself, 
and testified that the debt for which the judgment was con- 
fessed was due him from the company as commissions for 
services rendered it in the purchase of the very land sold by 
the defendant, and that J. A. Smith was the president of the 
company. He also proved that the defendant sold the land 
as the property of the company on the 5th day of Septem- 
ber, 1874, and that he had applied the proceeds to another 
judgment against the company, junior in point of date, but 
which was admitted to be regular. 

The defendant, 1n his answer, admits the sale, and the 
application of the proceeds, as alleged, but defends the ac- 
tion upon the ground that the judgment confessed in favor 
of plaintii? was irregular, because not conducted aceor ding to 
the provisions of the statute, and that at most it was not ao 
judgement against the “ Empire Gold Mining Company,” but 
against J. A. Smith individually. The court intimated the 
opinion that the judgment was not in law one against the 
said company, and In deference thereto, the plaintiff took 
a nonsuit and appealed. ” 


Messrs. Shipp & Bailey, for plaintiff. 
Messrs. Jones & Johnston, for defendant. 


Ruvrin, J. As the ease discloses the fact that there was 
no exeention under the plaintiff’s judgment in the defend- 
ant’s hands at the time of his sale, he has a coinplete defence 
against the action, as his sale could only convey to ihe pur- 
chaser the land subject to the lien of plaintif’s judgment, 
provided it be a prior valid one. But as neither the coun- 


sel for plaintuf or defendant urged this point, notwithstand- 
ing their attention was called to it, we presume itis the wish 


JANUARY TERM, 1881. 625 


DAVIDSON v. ALEXANDER. 


of the parties, in order to avoid further litigation, to have 
setiled the points as to the validity and effect of the judg- 
ment confessed to the plaintiff before the clerk, and there- 
fore we have given those matters our consideration. 

The provisions of the Code of Civil Procedure, sections 
325, 826, under which this proceeding was attempted, have 
seldom been before this court for consideration, and in no 
instance, so far as is known to us, have they been the sub- 
ject of Judicial construction by the court. That duty de- 
volves upon us, and in its disgharge we have endeavored 
fairly to ascertain the legislative will, being careful not by 
a too narrow construction to thwart it, or by a too liberal 
one to extend it beyond that which was intended. 

Of the requirements of the statute, some are matters of 
form and possibly may be deemed merely directory; but 
there are others essentially matters of substance, a strict 
compliance with which is absolutely demanded, and with- 
out which, the proceeding is void. Amongst the latter, as 
it seems to us, is that contained in sub-division 2, of section 
326, of the code, to the effect that the statement in writing, 
which the party confessing the judgment is required to sign 
and verify by his oath, must state concisely the facts out of 
which i (the indebtedness) arose, and must show that the sum 
confessed therefor is justly due. 

The object of the statute in this is to protect the other 
creditors of the debtor; to enable them, not only to see the 
extent of his liabilities, but to test the bona fides of this 
particular debt to which he is giving a preference; and that 
they may have full opportunity to do this, the parties are 
commanded to spread upon the record specifically the cir- 
cumstances and business transactions out of which it origi- 
nated. A mere statement that the defendant is indebted to 
the plaintiff in a sum certain “arising from the acceptance 
of a draft, of which the following is a copy,” &c., falls far 
short of the demands of the statute. What was the real 

40) 
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consideration of that draft? the time and the manner of its 
creation? is the information required to be given, and this, 
that others interested may be able to try the truth of the 
statement, by comparing if with their previous knowledge 
of the condition and conduct of the parties. It is notatall 
the shape of the demand, or its amount, at the time the 
judgment is confessed, that the law demands to know, but its 
previous history and its exact consideration. 

Compared with these requirements, how meagre is the 
information, as to the consideration of the debt and the 
transaction out of which it grew, is the statement of the 
debtor when confessing the judgment under consideration ” 
All the judgment roll discloses is that on the Ist of October, 
1868, the creditor, W. F. Davidson, gave a sixty day draft 
on J. A. Smith, Esq., for the sum of $35,501.64, which the 
said J. A. Smith accepted, payable at bank, and that upon 
such a draft, judgment was confessed, on the 22nd of August, 
1871, by Smith as “President of the Empire mining com- 
pany,” without explaining, or attempting to explain, what 
connection the company had with the transaction, or in 
what matter it became indebted to the party to whom the 
judgment was confessed. When the creditor after a lapse of 
ten years comes to be examined as a witness in his own be- 
half, he is able to say that the debt was dac him from the 
company on account of services rendered it in effecting the 
purchase ef a certain tract of land. 

Why was this information not given at first, that others 
interested, and who might know the partics and their cir- 
cumstances and business transactions and connections, might 
test its accuracy and good faith? Could there be any more 
striking illustration of the wisdom of the requirements of the 
statute than is afforded by this case? especially if we con- 
sider, in connection with it, the plaintiff's letter, written on 
the 7th of March, 1872, and made a part of the case, in 
which he declares that he has caused an execution to issue 
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under this judgment, so confessed to him, not because the 
amount of the judgment was truly due him from the com- 
pany, but in order that he might purchase the very land, 
out of which this controversy has grown, for another party, 
at a nominal price,and as a means of curing a defective 
title to the land which that party had previously obtained. 

So that our conclusion is that the judgment, confessed as 
it was, upon so defective a statement of the facts out of 
which the debt arose, is void, a proper statement being nec- 
essary to give the court jurisdiction. | 

But suppesing this was not so, and that this was a valid 
judgment between the parties, and would, upon a direct 
proceeding to impeach it, be so declared to be, it still re- 
mains for us to enquire how far it affected the lands of the 
Empire gold mining company, and whether the same could 
be sold thereunder. | | 

By reference to the record it will be seen that “J. A, 
Smith” is the party, declared, in the statement which makes 
part of the judgment-roll, to be the defendant. Itis true he 
speaks of himself as “president of the Empire company,” 
but the company, though judgment is authorized to be en- 
tered against it, is nowhere spoken of as the defendant, or 
as owing the debt for which the judgment is confessed ; 
on the contrary, the statement acknowledging the debt, 
which the statute directs to be signed by the defendant, is 
signed by J. A. Smith, president of Empire mining company, 
and the draft, which is the only evidence of indebteness 
whatsoever, is one of J. A. Smith, simply, and 1s accepted 
by him in his individual capacity, and not as president cf 
the company ; and, above all, when the clerk comes to enter 
up judgment on the Judgment docket, it 1s entered, not 
againstthe company, but against J. A. Smith, Prest. Empire min- 
ing company; and when executions are issued under the judg- 
ment, they are, in every instance, issued against J. A. Smith 
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as the defendant, and the sheriff is commanded to make the 
money out of his property. 

In the case of the Insurance Company v. Hicks, 3 : ones OS, 
the judgments was, like this, rendered against one “ Jordan, 
see of the Mantio company,” and under an execution, 
runting in the same way, the sheriff seized the preperty of 
the company and sold it, and this court held that he could 
not justify under it, that the judgment was against Jordan 
individually, and not against the company. 

The plaintiff’s counsel assumed the further position that 
the judgment was intended to have been confessed by the 
Empire gold mining company, and that he should have 
been permitted to show this by parol, and he cited us to 
Freeman on Judgments, section 154, as authority for this. 
This author does say, that it sometimes happens that the 
nanie of a party to a judgment is incorrectly stated, and that 
when such is the case the party intended to be named in 
the judgment may be connected with it by proper aver- 
ments, supported by proper proofs, and he refers us to many 
decided cases in support of his proposition. In locking to 
the cases, we find they all go just to the extent that when a 
party is sved by a wrong name, and the writ is actually 
served on the right person and he fails to appear and ies 
the matter in abatement, and judgment goes against lim, 
though by the wrong name, he is concluded. So in this 
court, in the case of Aycock v. £2. BR. €o., 6 Jones, PA ee 

the writ issued against an officer of the conpany and was 
gerved on him, but the declaration was agains$ the oe 
and the judgment was so entered against the co 
was held that the company was bound by the juc 
and the case was distinguished from the other case of Tes sey 
ance Company v. ITicks, supru, on the very ground thai the 
judgment had been entered, not against the officer but 
against the company. But no case goes to the extent ol 
saying that, where a judgment is confessed by one person, 
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against himself, and it is so entered of record, it may be 
shown that it was intended to have been entered against 
another. And we take it, that under our new system there 
will be less liberality in such matters than under the old; 
for judgments have ceased to be merely the recorded con- 
clusions of the law as to the rights of suitors in court, but 
have been made te perform some of the functions of a mort- 
gage, and to act as securities for future and contingent lia- 
bilities; so that it is, now, of as much consequence that 
judgments should be truly docketed, as that mortgages and 
deeds in trust should be truly registered. 

We concur with the rulings ef His Honor and declare 
there is no error. 


No error. Affirmed. 
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%. M. C. WILLIAMSON v. LOCK’S CREEK CANAL COMPANY. 


Oger of Compromise. 


An offer to compromise @ suit under section 28 of the Code mauet be 
made by ellthe defendants or by their common attorney. 


Motion of defendant (in @ case removed from Cumber- 
jand) to tax costs against the plaintiff, heard at December 
Special Term, 1880, of BRogsrson Superior Court, before 
Avery, J. | 

Motion refused, appeal by defendant. 


Mr. Geo. M. Rose, for plaintiff. 
Messrs. Rowlond & McLean and W. A. Guthrie, for de- 
fendant. 
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SmituH, C. J. ‘Phe action is to recover damages for di- 
verting the flow of water from its natural channel to the 
plaintiff’s mili, and diminishing the former suppfy, in which 
a verdict for one penny was rendered. The case stood for 
trial on Wednesday of the secund week of the term of Rob- 
eson superior court which began on October 25th, 1880, but 
was continued and tried at a special term held in December 
following. On October 26th, 1880, a proposition was made. 
to the plaintiff in writing and in these words: In behalf 
of the defendants, I offer to allow judgment to be taken 
against the defendants in the above action (describing it by 
its title) for the sum of fifty dollars with costs. {Signed by 
A. A. McKeithan.) 

The defendants proposed to show in support of their mo- 
tion to tax the plaintiff with the costs acerued since his: 
failure to accept the offer, that it was made by the author- 
ity of all the defendants, and that the defendant McKeithan 
was president of the corporation and in that capacity had 
retained the attorney who was defending the action. The 
evidence was rejected, and the court being of opinion that 
the offer was not a complianee with the provisions of sec- 
tion 328 of the Code, refused the motion and adjudged the 
costs against the defendants. 

It is obvious the offer, to be sufficient under the statute, 
must be in a form that will enable the plaintiff, if he ac- 
cepts it, to have judgment entered by the clerk conformably 
to the offer. It must consequently come from all the de- 
fendants, or their eommon attorney at law, since otherwise 
the clerk would not be authorized to enter judgment against 
all. Itis equally plain that a verbal authority to be sup- 
ported by intrinsic proof only, if indeed any such authority 
can be conferred upon one of several defendants by the 
others, to assent to such a record, will not warrant the enter- 
ing up of judgment against all. The plaintiff’s right is to 
have judgment upon the submitted offer in the pending ac- 


JANUARY TERM, 1881. 631 


er re rr a RR YR RY ari Oe 


GLENN @. BANK. 


tion and consequently against all whom he has sued, and 
uniess the offer is commensurate with this right, it is un- 
availing under the act. 

This seems to be the construction put upon the section by 
the courts of New York, so far as our limited facilities of 
access to thelr reports will permit an examination to be 
made, and in our opinion is a fair and reasonable interpre- 
tation of its requirements. Burney v. LeGal, 19 Barb., 594; 
Schneider v. Jacobi, 1 Duer., 694. 

There is no error and the judgment must be affirmed. 

No error. Affirmed. 


*R. W. GLENN and others v. THE FARMERS’ BANK. 


Proof of claim to share in fund—Laches. 


4 creditor of an insolvent bank whose assefs are tin eustodia legis under 
decree of court, will be let in to prove his debt after the day fixed for 
proofs, if he is not guilty of laches; but if he fail to make application 
to do so until after the fundis distributed, having full knowledge of 
the proceeding, he will be barred of his right. 


{Glenn vy. Bank, 80 N. C., 97, cited and approved.) 


Petition for certiorara heard at January Term, 1881, of 
THE SUPREME COURT. 


Messrs. Battle & Mordecai, for petitioner, Cowles. 
Messrs. Thomas Ruffin and Scott & Caldwell, for defendant. 


AsHE, J. This is a petition for a certiorari as a substitute 


* Ruffin, J., appeared as counsel in this ease before his appointment 
as associate justice. 
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for an appeal in this cause, which was a creditors’ suit against 
the defendant bank, its trustees and stockholders, to have 
its property applied to its debts, and to have the latter as- 
sessed for any deficiency that might be found, according to 
their respective liabilities under the charter. 

At spring term, 1876, of Guilford superior court, the plain- 
tiff, Glenn, obtained a judgment subjecting all the effects of 
the bank to the payment of himself and such other creditors 
as should prove their debts within a certain time to be ap- 
pointed under the direction of the court. At the same term, 
Peter Adams was appointed a receiver, and two commission- 
ers were appointed to advertise for all creditors to prove 
their debts by a certain time, or be forever barred. Aecord- 
ingly, the commissioners advertised in the Greensboro Patriot 
for all creditors to prove their debts by the 5th of August, 
1876. Most of the creditors and bill-holders of the bank 
proved their claims within the time, and the commissioners 
made their report to spring term, 1877, and the court ad- 
judged that all others were forever barred from any claim 
upon the funds in the hands of the receiver. 

At December term the petitioner (Calvin J. Cowles) ap- 
plied to the court to be allowed to become a co-plaintiff and 
to prove his claim, alleging that he knew of the pending 
suit, but the advertisement had escaped his attention. The 
application was denied. And again at December term, 
1878, he made a similar application which was also refused 
upon the ground that he had not proved his claims within 
the time fixed in the advertisement, and that the matter — 
had been adjudicated, from which ruling the petitioner ap- 
pealed to this court, where at January term, 1879, it was 
held, no apportionment then having been made of the funds 
in the hands of the receiver, that if the petitioner had no 
information ofthe advertisement limiting the time for proofs 
and is not chargeable with negligence in bringing forward 
his claims, his application should have been granted, and 
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it was the duty of the judge to ascertain and determine 
these precedent facts before giving a peremptory refusal; 
and if the petitioner “was not guilty of wilful laches or un- 
reasonable neglect, he ought not to be concluded by the de- 
cree from the assertion of his right as a creditor to share in 
the common fund.” 80 N. C., 97. 

At fall term, 1879, there was no motion made by the peti- 
tioner to be allowed to be made a party to the suit, and no 
other order in the cause, except that the plaintiff, Glenn, 
comes into court and in his own proper person files his re- 
traxit, which was not opposed by those who had come in and 
proved their claims. Yhe case being thus determined was 
put off the docket. | | 

At spring term, 1880, before Seymour, J., on Friday of the- 
second week of the court, it being the 12th day of March, the 
petitioner through his counsel moved to restore the case to 
the docket, and be allowed to be made a plaintiff. His 
Honor refused the motion, and directed the clerk to enter 
the motion on his minutes‘and record its refusal, which was 
then and there done on his rough minutes, which were ta- 
ken from the office of the clerk and have not since been 
found. The following order was then made and signed by 
Judge Seymour: “The above action having been dismissed 
from the docket at fall term, 1879, upon a retrazit entered 
therein by the plaintiff, Calvin J. Cowles at this term of the 
court moves that the case be restored to the docket and that 
he be allowed to make himself a party plaintiff and to carry 
on this suit; and the court upon consideration thereof re- 
fuses to restore the action to the docket and to make said 
Cowles a party, and dismisses the motion; and it is ordered 
that said Cowles pay the costs of said motion.” Shortly af- 
ter this term, the plaintiff’s counsel called on the clerk for 
a transcript of the record of the proceedings in the case 
which were had on Friday, the 12th day of March, which 
the clerk was unable to furnish in consequence of the loss of 
his rough minutes. The counsel of petitioner on the 28d of 
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March served a notice of appeal on the plaintiff, Glenn, and 
a copy of a case on appeal upon the said plaintiff’s attorney 
which was not accepted by him because it was not signed by 
the petitioner or any attorney, and because no bond had 
been filed in the case. The bond alleged by the petitioner 
to have been filed is blank and was not filed with the clerk 
until more than ten daysafter the adjournment of court and 
the rendition of the order of the judge. 

After the fall term, 1879, when the retravit was entered and 
the ease put off the docket, and the following December 
term, 1879, had passed without any motion or order in the 
cause, the receiver proceeded to distribute the funds in his 
hands, and had paid out all of them prior to the date of the 
notice served on him that a motion would be made to re- 
store the case of Glenn v. Farmer's Bank to the docket. 
When that case was decided at January term, 1879, of this 
eourt, the assets of the bank were stillin the hands of the 
receiver, and unapportioned, and it was in view of that 
status of the fund, this court then held that the petitioner 
should have been allowed to come in and make himself a 
party plaintiff and prove his claim,if he could show that 
he had no information of the advertisement limiting the 
time for making proof of his demands, and was not guilty 
of any unreasonable negligence. But the case now presents 
quite a different aspect. For when the motion was made 
in behalf of the petitioner at spring term, 1850, the funds 
had all been distributed by the receiver, and there was 
nothing in his hands for the action of the court to operate 
upon. So long as the fund remained in custodia legis, in a 
proper case, where there is no negligence, the court will let 
in a creditor to prove his debt even after the time fixed for 
proofs. Butif he fail to make application to be made a 
party and prove his debt until after the fund is distributed, 
he will be debarred of the benefit of the decree. Adams 
Eq., 262; 3 Eng, Chan. Rep., 3826; Glenn v. Bank, 80 N, 
Caco te 
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If the petitioner had moved in the matter at faN term, 
1879, or at the December term of the same year, his motion 
would have been in apt time, for the fund was still remain- 
ing in the hands of the receiver. But he neglected to take 
any step at- either of these terms to avail himself of the ben- 
efit of the decision of this court at January term, 1879, and 
delayed making application in the matter untt the last day 
of the spring term, 1880, of the superior court, before which 
time all the assets had been distributed. The petitioner was 
clearly “guilty of wilful laches or unreasonable neglect,” and 
has no right to partake of the common fund. The writ of 
certiorari must therefore be denied, and the petition dis- 
missed at the costs of the petitioner. 

PER CURIAM, Petition dismissed. 


DAVID STRADLEY, Adm’r, v. H. W. KING and others. 


Executors and Administrators— Order setting aside sale of land 
for assets. 


Upon motion to yaeate an order licensing the sale of land for assets, it 
appeared that the petition filed was not verified by administrator’s oath 
and the guardian for infant defendant had not answered ¢ the sale wag 
confirmed on the day it was reported withougé notice to defendant ; the 
price was not paid in money ;, the administrator bought at his own sale 
through an agent, and there were inaccuracies in his aceount ; Held (1) 
that while the statute requiring verification, is directory, yet there is no 
error in setting aside the order that the case may be reopened and de-. 
fendant allowed to answer, and (2) that the motion may be treated in 
this case as an action to impeach the judgment. 


(Foard v. Blount, 3 Ired., 576; Brothers v. Brothers, 7 Ired. Eq., 
150; Roberts v. Roberts, G5 N. €., 273 Shearia v. Hunter, 72 N. G., 
493 ; Froneberger v. Lewis, 79 N. C., 426; Blue v. Biue, [b., 695 Keaton 
v. Banks, 10 Ired., 881; Cowles v. Hayes, 69 N.C., 406; Vick v. Pope, 
SIN. C., 22; Hervey v. Edmunds, 68 N.C., 243; Wolfe v. Davis, 74 
N. €., 509; Mabry v. Erwin, 78 N.C., 46, eited and approved.) 
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Morron by defendants to set aside a judgment confirming 
a sale of land for assets, heard x June Special Term, 1880, 
of Henprerson Superior Court, before Schenck, J. 

The plaintiff appealed from the judgment. 


Messrs. J. Hf. Merrimon and Merrimon & Fuller, for plaintiff, 
Messrs. W. W. and Armistead Jones, for defendants. 


Surru, C.J. The defendants, after due notice, apply to 
the probate court to vacate and set aside the judgment rend- 
ered therein on September 4th, 1871, whereby the sale of 
the tract of land before authorized for the payment of the 
debts of the intestate, then reported by the plaintiff, was con- 
firmed and title directed to be made to the purchaser; and 
they assign as the grounds of the application inadequacy of 
price, false information conveyed in the report, fraud and 
collusion between the purchaser, (the attorney and adviser 
of the plaintiff) and the plaintiff, whereby the land was 
bought in for and secured to the latter, and irregularity 
and precipitaney in obtaining the Judgment. An answer 
was put in by the plaintiff controverting these allegations 
and numerous affidavits filed by each party. 

Upon the hearing before the judge of the superior court, 
to which the case was carried by appeal, he finds upon the 
evidence adduced the following facts : | 

1. The petition for the sale of the land is not verified by 
the oath of the administrator, nor was answer thereto made 
by the guardian of the infant defendants, as directed by law. 
Bat. Rev., ch. 45, §§ 62, 64. 

2, The sale was confirmed on the day the report was made 
without notice to the defendants or to the guardian, and 
upon only such evidence of the fairness of the sale and the 
sufficiency of the sum bid as was furnished in the report, 
and it did not bring its market value. 

3. The price was not paid in money but largely in claims 
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against the intestate, taken at less than their face value and 
surrendered and accepted at full value. 

4. There was an antecedent agreement between the pur: 
chaser and the plaintiff that the land should be bid off by 
the former for the latter, although the purchaser, Osborn, 
did in fact buy for himself, and some months after getting 
title himself, sold and reconveyed for the same considera: 
tion to the plaintiff, and all these matters were well under- 
stood by him. 

5. There are inaccuracies in the administration account 
rendering doubtful the alleged necessity for the sale. 

Thereupon the court gave judgment setting aside the or- 
ders licensing the sale and confirming it as reported and 
directing title to be made, and allowing the defendants (who 
were then under age but have since attained majority) and 
the guardian of the infant defendant to put in answers to 
the plaintiff's complaint and contest the proposed sale, and 
the plaintiff appealed. 

The case is not complicated by subsequent.dispositions of 
the property to innocent purchasers and the disturbance of 
new interests thence arising, but the administrator still re- 
tains the land acquired in the manner stated, and claims 
it ashis own. It is too well settled to need a reference that 
a personal representative, commissioner, or cther person 
acting in a fiduciary capacity in the disposal of property, 
cannot buy directly or through the intermediate agency of 
another, and if he does so and acquires title by successive 
conveyances to and from such agent, he will be deemed to 
hold still upon the same trusts, as before, or the sale will be 
adjudged void at the election of those interested. The in- 
creased value imparted to the land by reason of improves 
ments made in the reasonable expectation of acquiescence 
on the part of the latter, ought however in such case to be 
allowed out of the proceeds of sale or be repaid by those 
who reclaim the property, if there be a deficiency upona 
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statement of the acceunts. f#vard v. Blowit, 8 Tred., 576 ; 

Brothers v. Brothers, 7 Ired. Eq., 150; Roberts v. Roberts, 69 
N.C., 27; Shearin vy. JTunter, 72 N.C, 493; Fvoneberger v. 
Lewis, 77 N.C. 426. 

While we consider the statutory requirement that the pe- 
tition for an order of sale of the decedent’s lands shall be 
supported by oath and that an answer be put in on behalf 
of infant defendants, directory, and its non-cbservance not 
fatal to the validity of the decree of sale made without, yet 
this departure from the statute followed by the precipitate 
action of the court in confirming the sale on the very day 
when it was reported and without opportunity afforded for 
objection, in our opinion, warrants the order which re-opens 
the case for such defences as the infant defendants may be 
able te sect up. Bat. Revy., ch. 45, § 62, 

If the defendants were not enti titled to previous notice of 
the intended motion to confirm before the et judge, as 
intimated in Blue v. Bluc, 79 N. C., 69, vet it was eminently 
proper to give it in the present case where the administrator 
had arranged for his own purchase of the property and was 
personally interested in the confirmation of his sale. White 
the lapse ef time since, during which the defendants have 
slumbered upon their rights, may debar those who were 
then of full age. and perhaps such as have attained their 
majority more than three years before the commencement 
of this proceeding, ove of them is still under age and Is pro- 
tected from the consequences of the delayed action. 

The next point not free from difliculty is as to the mode 
of procedure adopted and the remedy sought through it. 
li is a well established rule that relief may and must be had 
by motion in the cause while it is pending and after wards 
by a new and independent action. An irregular ] judgement 
is, as defined in the opinion in Avalon v. Banks, 10 Ired., 
881, a judgment which has been signed upon the record 
and was not in fact the judgment of the court, which the 


G4 d 


JANUARY TERM, 1881. 639 


I cll er a er i at ha an i { 


court ought not to have given and which the plaintiff or his 
attorney knew the court would not give or allow, may be 
corrected afterwards, -if application be made within any 
reasonable time, having regard to the rights of third persons, 
as well as to those of the parties, as said in Cowles v. Hayes, 
69 N.C., 406, and Vick v. Pope, 81 N.C., 22. See also Hervey 
vy. Edmunds, 68 N. C., 248;, Wolfe v. Davis, 74 N.C., 597; 
Mabry v. Erwin, 78 N. C., 46. 

While the parties seem to regard the application as a 
motion in the cause, and as such it is admissible to correct 
the irregularly entered judgment, we see no reason why it 
may not be treated as an action to impeach the judgment 
complained of. The plaintiffis brought into court by no- 
tice, rendered unnecessary by the plaintiff’s appearance, an 
impeaching complaint in the form of a petition is filed, and 
an answer thereto put in by the administrator, evidence is 
offered and heard, and without any demand for a jury or 
objection to the course of the judge in passing upon the 
facts, he finds them and thereon bases his judgment. All 
the substantial requirements of a new and independent ac- 
tion seem to meet in the course pursued to bring up the 
matter complained of for a re hearing. 

We think, therefore, His Honor properly took cognizance 
of the cause and proceeded to determine it, and we approve 
his ruling in the premises. 

There is no-error and the judgment is affirmed. This 
will be certified to the superior court of Henderson county 
and it is so ordered. 

No error. A firmed. 
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W. H. HUGHES v. J. HH. and B. F. WHITAKER. 
Evecutors and Administrators—Statute of Limatations. 


Where an action was commenced in 1867 against an executor within 
three years after his qualification to recover a debt of his testator and 
the same is still pending, and the plaintiff brings another action in 
1877 to secure the assets of the deceased debtor, alleging their fraudu- 
lent disposition by the executor and ethers; fedd, that the latter action 
is in aid of and not a substitute for the former, and that the plea of 
the statute of limitations will not avail the defendants, 


(Blount v. Parker, 78 N.C., 1283 Spruilt vy. Sanderson, 79 N. C., 466, 
cited and approved.) 


Cryin Action tried at Fall Term, 1880, of Harirax 
Superior Court, before Graves, J. 
The plaintiff appealed from the ruling of the judge below. 


Mr. R. B. Peebles, for plaintiff. 
Messrs. Thos. N. Hill, S. Whitaker and Day & Zollicoffer, for 
defendants, 


Smiru, C.J. L.H. B. Whitaker died in the year 1865, 
indebted to John Summerell, the plaintiff’s testator, In a 
large sum, and soon thereafter his will was proved and let- 
ters testamentary issued to the defendants, J. H. and B. EF. 
Whitaker. 

This action, commenced on January 9th, 1877, by said 
Summerell on behalf of himself and other creditors of the 
deceased debtor, against his executors and the other defend- 
ants, and prosecuted by the plaintiff since his death, seeks 
to secure the assets, personal and such as were derived 
from a sale of the devised lands, which, it is charged in the 
complaint, under a fraudulent combination among the de- 
fendants, have been illegally disposed of and appropriated 
to their own use. The prayer is that these pretended alien- 
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ations be declared void, and the property secured and placed 
in the hands of a receiver to meet the claims of the credi- 
tors. .The defendants deny the allegations of fraud, aver- 
ring that the property of the deceased debtor has been sold 
bona fide, for a fair price, and the proceeds paid over to the 
creditors in a due course of administration, and they rely 
upon the statutory bar for that the actlon was not com- 
menced within seven years after the death of the debtor 
and the qualification of the executors. To this answer the 
plaintiff puts in a replication, intended to have the effect 
and which should have been in the form of a demurrer, in- 
sisting on the insufficiency of the defence under the statute, 
beeause the answer fails to show that the assets “ have been 
paid over to the legatees of L. H. B. Whitaker or to the 
University of North Carolina,” and that it is therefore una- 
vailable to the executors. The plaintiff further says that an 
action was commenced in 1867 or 1868 in the suporior court 
of law of Northampton county, and within three years after 
the qualifications of the defendants, as executors, by the said 
Summerell, to recover the said indebtedness, and the same 
is still therein depending against them. 

To the replication the defendants demur, assigning sev- 
eral grounds of demurrer based upon the additional fact 
introduced in the replication, that there is a prior action 
depending against the executors and affirming the suffi- 
ciency of the answer in setting up the statutory bar. 

Associating the facts alleged in the complaint and in 
the replication, as the cause of action, the present suit aims 
to get hold of and secure funds belonging to the deceased 
debtor, which, by alleged fraudulent contrivances, have been | 
passed into the hands of the other defendants, and which 
ought to be applicable to the recovery of the plaintiff, when 
his suit is favorably determined, and to such other debts as 
are recoverable. It is therefore in aid of, and not a substi- 
tute for, the preceding suit. If the plaintiff, upon obtaining 

41 
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judgment in his first action and failing to make his debt 
out of the executors, can then pursue the fraudulently ahen- 
ated estate, and no delay ean be imputed to defeat him, why 
may he not now pursue and secure it to await the result of 
his other suit, so that it may not become fruitless? We 
think this remedy is open and is not obstructed by the lapse 
of time, since, until he recovers judgment, his claim as a 
creditor is not established. The proceeding may as well be 
commenced now, to prevent further loss, as after the deter- 
mination of that action. We may remark further, we do 
not see how the defendants should be required to allege 
payment over to legatees er to the University, when the 
whole fund is alleged to have been used in payment of 
creditors, and none was, or in fact could be, paid over to 
them. The pleadings do not show when the fraudulent 
alienations were made, whether after the first action was 
commenced or before, nor when the fraud was first discov- 
ered, and the primary action for relief in cases where the 
courts of equity could alone afford 14, as in the present case, 
is only barred after the lapse of the Hmited time from the 
discovery which alone puts the statute in operation. C. C. 
P., § 33, par. 9; Blount v. Parker, 78 N.C., 128; Spruddl v. 
Sanderson, T9 N. C., 466. 

The demurrer must therefore be overruled, and, under 
the agreement of counsel, the defendants have leave to put 
in an auswer to the replication. To this end the cause 
must be remanded to the court below for further proceed- 
ings therein. 

Ierror. Remanded. 
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JAMES A. OATES v. E. J, LILLY. 
Executors and Administrators—Statute of Limitations. 


“Any defence open toa personal representative (here the statute of limi- 
tations) may be set up by one creditor of the decedent’s estate against 
the claims of another. And where such ciaim is barred by lapse of time, 
the promise of the personal representative to pay it will not repel the 
statute, theugh when iu writing founded on sufficient consideration and 
the possession of assets, it will bind the promisor personally. 

(Graham v. Late, 77 N. C., 120; Werdsworth y. Davis, 75 N. C., 159; 
Williams v. Maitland, 1 Ived, Kq.. 92; Béllews v. Boggan, 1 Hay., 18; 
Sleighter v. Harrington, N.C. Term Rep., 249, cited ‘and approved.) 


Crvir Action tried at Spring Term, 1880, of Moore Su- 
perior Court, before Lure, J. 
Judgment for plaintiff, appeal by defendant. 


Messrs. Hinsdale & Devereux, for plaintiff. 
Messrs. Gray & Stamps, for defendant. 


Smiru, C. J. The controversy in this case is between the 
plaintiff who instituted the action on kehalf of himself and 
the other creditors of the intestate, John McF. Baker, and 
E. J. Lilly whose claims he contests and alleges to be barred 
by the statute of limitations. Those claims as described in 
the complaint of said Lilly arise upon the transfer and en- 
dorsement to him of several notes and bonds executed by dif- 
ferent debters to the firm of MeNeill & Baker, of which the 
intestate was a member, made many years before the intes- 
tate’s death in 1870, and on account for goods sold and de- 
livered to the intestate in November, 1869. The material 
facts in the case are contained in the special verdict of the 
jury who find the several notes and bonds set out in the com- 
plaint to be valid debts and the intestate to have become 
liable therefor by virtue of the endorsement of said firm, and 


644 IN THE SUPREME COURT. 


ema ss 5 ena eee co leeds eS Ne 6 app mas scee eS . = a3 o 
a - ~~ ——_" ~ Se ee re ee 


OATES OP Tara. 


against the demand for goods gold and delivered for want of 
any evidence thereof; that the intestate dicd in August, 
187, and letters of administration on his estate issued in 
September following to George 8. Cole; that within one 
month thereafter the bonds and notes were presented to the 
administrater as evidence of the intestate’s indebtedness by 
said Lilly as endorsee, and the administrator did not then 
and does not now dispute their validity, but said he admit- 
ted them as debts due and owing by the intestate; that the 
notes without further demand were filed with the probate 
judge on October 20th, 1876; that less than three years; du- 
ring which the statute was in operation, after the respective 
causes of action had aecrued upon the endorsemenis when 
the claims were exhibited to the administrator, and more 
than that time had passed before they were filed in the pro- 
‘bate court; and that the intestate’s estate was insufficient to 
pay his debts and the costs and charges of administering it. 
Upon these facts the judge held that the statute was a bar 
and precluded the said Lilly from sharing with the other 
creditors in the distribution of the assets of the insolvent 
estate. 

It is settled that this defenceas well as cther legal defences 
may be set up by one interested creditor against the claims 
of another, as the representative might himself do, since 
their rejection will enlarge the pro refa shares of such debts 
asare allowed. The complaint of each creditor is a distinct 
and direct proceeding against the intestate’s estate. Grahain 
vy. Tate, T7 N. C., 120: Wordsworth vy. Davis, 735 N. C., 159. 
This right of the creditor to oppese the claim preferred by 
another, grows out of his relaticns to the cauge as a plaintill 
with adversary interests 1n this respect against his associate 
plaintiffs, since In a separate action against the personal rep- 
resentative, he is not bound to interpose the statute to cde- 
feat a just claim, and the creditor’s resistance when admissi- 
ble is effectual only when it would have been ifmade by the 
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representative himself. Williams v. Maitland, 1 Ired. Eq. 92. 
It is in our opinion correctly maintained in the argument 
for the contesting plaintiff upon the weight'of authority (al- 
though the contrary was held by a divided court in Billews 
v. Boggan, 1 Hay., 13) that the promise of the personal rep- 
resentative to pay the debt of the deceased, barred by the 
lapse of time, will not repel the statute and revive the orig- 
inal cause of action, although when in writing and founded 
on a sufficient consideration and the possession of assets, it 
will bind the promisor personally. Sleighter v. Harrington, 
Term Rep., 249. 

Upon the hearing we were some what, inelined to bring 
the case within the proviso (Rev. Code, ch. 65, § 14,) which 
declares “that if any creditor after demanding his debt 
or claim shall delay to bring suit at the special request of 
the executor or administrator, the time of sach indulgence 
shall not be reckoned in the time for bringing the action’ 
But we are not able to construe the finding of the jury that 
the debts were recognized and admitted to be just as cquiv- 
alent te the “special request” for delay required in the 
proviso in order to such effect, and hence the running of 
the statute was not thereby suspended. Whether then the 
time be computed from January Ist, 1870, when the sus- 
pension ef the statute of limitations in certain cases termi- 
nated, or frem an alleged new promise of the administrator, 
the result is equally fatal to the claim. 

There is no error. Let this be certified for farther pro- 
ceedings in the court below. | 

NO error, Aftirmed. 
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Executors and Administrators—Parinership. 


1. An administrator who settles an estate under decree of court, is pro- 
tected against the claims of creditors and relieved from personal ha- 
bility, if no mala fides be shown in his conduct of the proceedings. 


2, The claims of a surviving partner upon the proceeds of sale of ce- 
ceased partner’s half of real estate (here mili property) to reimburse 
him to the amount of half the expenditures incurred in the conduct of 
the joint business and improvements put upon the property, constitute 
a prior incumbrance and must be paid to the postponement of creditors 
of the deceased partner. See Bat. Rev., ch. 43, § 2. 

( Wil#iams v. Muiiland, 1 Ived., Eq., 92; Beal v. Darden, 4 Ired., Eq, 
76; Deberry v. Ivey, 2 Jones Eq., 370; Baird v. Baird, 1 Dev. & Bat. 
Eq., 524; oss v. Henderson, 77 N. €., ¥703, Patton v. Patton, Winst. 
Eq., 20; Summey v.. Patton, 1b,, 52; McCaskill v. Lancashire, 83 N. 
€., 393, cited and approved.) 


Crvit Action tried at Spring Term, 1880, of Gurirorp 
Superior Court, before Seymour, J. 
The plaintiff appealed from the judgment below. 


Mr. John N. Staples, for plaintiff. 
Mr. Jas. T. Morehead, for defendant. 


Smith, C. J. The plaintiff commenced his action, on 
January 26th, 1869, against L. D. Orrell to recover the 
moneys due on three several bonds executed by him at dif- 
ferent dates during the year 1564, the scaled value of which 
principal is in the aggregate $559.52 Orrell died in April 
thereafter, and the defendant, having been appointed his 
administrator with the will annexed became a party in his 
stead, and at spring term, 1870, filed an additional answer 
in which he denies that he has any assets applicable to the 
plaintiff’s demand. 

The testator and one George W. Yarboro, partners under 
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the name of Orrell & Yarboro, were as such owners of a 
small tract of land on which had been erected a valuable 
mill which was run and operated for their joint benefit, and 
the testator also owned a small lot whereon he resided at 
the time of his death, which was afterwards assigned to his 
widcw as part of her dower. 

The estate being insolvent, proceedings were instituted in 
the names of the defendant, as administrator, the said Yar- 
boro and Eliza Orrell, the widow, against the devisees for 
license to sell the testator’s moiety in the mill property and 
the reversionary estate in the lot,under which both were sold, 
the former at the price of $1,895, and the latter for $50, 
whereof $141 was allowed for deficiency in the former allot- 
ment of dower. 

Yarboro asserted a claim upon the funds for expenditures 
made by him in the reparation and improvement of the 
mill and machinery which under the covenant obligation 
of the deceased entered into October 7th, 1868, was to be a 
lien on the proceeds and profits of the mill and to be paid 
therefrom. To ascertain the amount of this claim and its 
validity and the resources of the firm, a reference was or- 
dered and the referee reported that upon an adjustment of 
partnership matters the resultant indebtedness of the firm 
to Yarboro was $1,208.10, one-half whereof increased by the 
sum admitted in the said covenant to be also due him, and 
making in the aggregate $1,189.66, was a charge upon the 
fund derived from the sale of the testator’s moiety of the 
mill property ; and the court thereupon adjudged that the 
said Yarboro be paid his said claim, and that the residue 
after discharging the costs of the suit be retained by the de- 
fendant to be used in a due course of administration. 

Upon the coming in of this report, His Honor ruled that 
the defendant was lable only for the moneys coming into 
his hands under the decree in that cause, and that it being 
unimpeached, it afforded the defendant full protection 
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against the claims of any creditor for so much of the fund 
as istherein appropriated to the widow in lieu of the residue 
of her dower and to the debt of the surviving partner. 

To this ruling the plaintiff excepts and the grounds of 
his opposition are embodied in these propositions contended 
for in the argument of his counsel : 

1. The clainzs allowed Yarboro were not sufficiently 
proved, nor resisted in good faith by the defendant as shown 
in the reeord. | 

2. The debts due the plaintiff were specialties and entitled 
to priority of payment over the debts due Yarboro by sim- 
ple contract. 

3. The issue as to the possession of assets refers to the 
sime when the defense was set up and is not affected by pay- 
ments made subsequently thereto. | 

These propositions in our opinion cannot be successfully 
sustained, and we concur in the rulings of His Honor upon 
them. 

I. The disposition of the proceeds of sale of the testator’s 
interest in the mill among the parties to that proceeding is 
at once binding on the defendant and a protection to him 
against creditors or others, as is every other Judgment _ren- 
dered against him in invitum, unless there is collusion ora 
culpable disregard of the interest committed to his keeping, 
when the exercise of a reasonable diligence would have pre- 
vented the loss. he rale of personal responsibility has 
thus been laid down: “It ought to be a plain case of neg- 
lect of duty which holds an executor responsible for a loss 
by holding on to property of this description, (stocks in a 
steamboat company) bona fide and in the exercise of his best 
judgment.” Gasron, J., in Willams v. Maitland, 1 Ired., 92. 

“An executor like other trustees is not to be held liable 
as insurers or for anything but mala fides or want of reason- 
able diligence.” Rurrry, C. J., in Beall v. Darden, 4 Ired. 
Eq., 76. 
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“Tle is answerable only for that causa negligentia or gross 
neglect which evidences mala fides.” Nasu, C.J., in Deberry 
vy. drcy, 2 Jones Eq., 870. — 

There are no facts shown to impeach the integrity of the 
defendant’s conduct in the management of his suit to con- 
vert his testator’s lands into assets, and to make him respon- 
sible for such as he was not permitted to receive, and which 
by the action of the court, when it does not appear that re- 
sistance would have availed anything on his part, were 
otherwise appropriated. It would be a hard measure of 
responsibility to hold trustees under such circumstances 
personally accountable although loss may have ensued. 

if. But the proceeds of sale of the testator’s half of the 
mill were properly chargeable with its share of the expen- 
ditures ineurred by Yarboro in the conduct of the joint 
business and in the improvement put upon the common 
property cnhancing its value; and the interest of the tes- 
tutor therein applicable to lis individual debts, could be 
reached by his administrator only when they were dis- 
charged and that resultant interest ascertained. The act of 
assenibly, (Bat. Nev., ch. 42, § 2) which destroys survivorship 
in joint estates whether real or personal, expressly provides 
that when seach estates are held for purposes of trade, com- 
merce or manufacture, and one tenant dies, the estate shall 
be “vested in the surviving partner in order to enable him 
to settle and adjust the partnership business or pay off the 
debts which may have been contracted in pursuit of the 
said jolt business,” and then he shall account to the parties 
entitled, as heirs, executors, administrators and assigns of 
the deceased partner... As each party has an equitable right, 
during the continuance of the partnership and until its 
business is settled, to have the partnership assets applied in 
extinguishment of the partnership Habilities for his own 
exoneration before any part can be taken for individual 
debts, so in case of death the surviving partner is vested 


650 IN THE SUPREME COURT. 


MENDENHALL © BENBOW. 


_ a 


with the conirol of the joint property and may administer 
it in paying off the joint habilities, and the representative 
of a deceased partner can only call on him for his share of 
what is left. 

“Phere can be no division of partnership property ” 1n 
the language of Rurrin, C. J., in Bazrd v. Baird, 1 D. & B, 
Ihg., 524, “until all the accounts of the partnership have 
been taken and the clear interest of each partner ascer- 
tained.” 

“When land is purchased with the money of a partner- 
ship and conveyed to partners by name” observes Ropmayn, 
J., in the recent case of Ross v. Ilenderson, 77 N.C., 170, “the 
law considers the grantees as tenants In common and takes 
no notice of the equitable relations arising out of the part- 
nership. In equity, however, it is held that the partnership 
agreement devotes the partnership property to partnership 
purposes and creates a trust in it for the security of the 
partnership debts. On the insolvency of the partnership, 
it is primarily applicable to the payment of the debts of the 
partnership to the postponement of the creditors of the sev- 
eral partners.” See also Patton v. Patton, 1 Winst. Kq., 20; 
Summey v. Patton, 1b.,52; McCaskill v. Lancahsire, 83 N. C., 
B93. 

It is manifest then that if the claims of the surviving 
partner were truly due (and the objection is mainly directed 
to the insufficiency of the proof on which they were al- 
lowed) they constituted a prior incumbrance upon the fund 
and were properly discharged therefrom, and the adjudica- 
tion in favor of their obligation cannot be assailed by the 
plaintiff in the absence of evidence of a fraudulent or col- 
lusive connivance of the defendant in bringing it about. 

III. There is no devastavit, and no misapplication of acsets 
can be imputed to the defendant so as to raise a question as 
to the dignity of the plaintiff’s debts, since what was done 
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was by order of the court to which the defendant sub- 
mitted. 

IV. The issue raised by the answer is as to the possession 
of assets at that time; and as the defendants could not after- 
wards misapply any be then had to the plaintiff’s injary, 
so he is not chargeable for any le may afterward have ac- 
quired. 

It does not appear then that he had even such as were 
derived from the land sales. When those assets were re- 
ceived it does not appear. The land was sold in February, 
1870, on a credit of six months, and while the payment was 
anticipated by the purchaser, it is hardly probable it was 
made when the answer was filed. But it is sufficient for the 
present purpose that itis not affirmatively shown that he 
then had the moneys, and until payment, they were not 
assets In his hands. | 

The plaintiff’s exceptions are overruled and it must be 
declared there is no error in the record, and the judgment 
must be affirmed. 

No error. Affirmed. 


LEVI IVEY and others v. MARY McKINNON and others. 
Guardian and Ward—Prochein Anwi— Partition—Decyee. 


1. Where an infant sues or defends by guardian, the guardian must have 
a warrant, but a prochein amt need have none; and if in partition pro- 
eevdings the interest of the latter is adverse to that of the infant, the 
decree therein will not on that aeeount be disturbed unless fraud or 
eollusion be established. 

2, Where the decree in such case is impeached for error in Iaw, by a pro- 
eeeding in nature of a bill of review, it is not competent to introduce 
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other evidenee to correct the statement of facts upon which the decree 
was made. 

{Latta vy. Viekers, 82 N. C., A501; Stewart vy. Mizell, 8 Tred. Eq., 242 cited 
and approved.) 


Cryin Action tried at Tall Term, 1850, of Cumprernanp 
Superior Court, before Avery, J. 
Judgment for defendants, appeal by plaintiffs. 


Messrs. Hinsdale & Devereux, for plaintitts. 
Messrs. McRae & Broadfoot, for defendants. 


Ssavn, C.J. Atspring term, 1867, of the superior court 
of law of Cumberland, a petition was filed in the names of 
Dunean Melinnon, Archibald McKinnon (an infant appear- 
ing by his next friend, Stephen J. Cobb), and of Nancy, 
Sarah, James F. and John W. Mclxinnon (appearing by 
their next friend, the said Dunean McKinnon), in which 
they allege that they are tenants in common of certain lands 
therein described and which descended to them from Rob- 
ert Melinnon, Senior, and Robert Mckinnon, Junior, both 
deceased, and pray for partition and an assignment of thetr 
shares in severalty, to-wit: to the petitioners Duncan and 
Archibald each one-third and to the other petitioners the 
remaining one-third part. The order of partition was made 
and commissioners appointed to divide the lands, though 
no action in the premises was taken by them. 

At fall term following, an amended petition, in the name 
of the same parties, was filed in which they represent that 
Duncan MeKinnon, Senior, many years before by deed of 
gift, conveyed to his daughters, Catharine and Margaret, a 
tract of land in Cumberland eounty known as the “ Ross 
place” and containing three hundred and ten acres, with a 
limitation over in ease of their death without issue, to Rob- 
ert Mclinnon and his heirs; that the daughters both died 
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without issue and also the said Robert, intestate, leaving as 
his heirs at Jaw the petitioners Duncan, a son, Arehibald, a 
grandson representing his deceased father of the same name, 
and the other petitioners, grandchildren, representing the 
share of their deceased parent, John McKinnon; that in 
1864, Robert McKinnon the elder, by deed of gift conveyed 
to his three sons, Andrew, Robert, and Archibald, three 
tracts of land, designated as the “ Home place” and con- 
taining six hundred and sixteen acres, with @ proviso that 
if either should die without issue, his share therein should” 
go to the donor’s other children ; that Jolin Mclxinnon died 
before the making of the deed, and Andrew and Robert 
afterwards, both without issue; that the other son, Archi- 
bald, died in 1865 imtestate leaving an only child, the pe- 
titioner Archibald; that Robert McKinnon, Junior, the 
brother of the petitioner, Dunean, and unele of the others, 
died intestate and without issue, selzed in fee of an estate in 
a tract of one hundred and fifty-seven acres, and in like 
manner the said Andrew died seized of an estate in fee of a 
tract of two hundred and ten acres, to both of whom the 
petitioners are heirs at law and entitled to said lands in the 
proportion mentioned. 

The petitioners ask for a division of these lands and the 
assignment of one-third part in severalty of the “ Ross 
place,” and the two tracts devised from Robert and Andrew 
to each of the petitioners, Duncan and Achibald, and to the 
others as a elass representing their deceased father, and 
that the “ Home place” be divided as the court “shall de- 
clare the rights of the parties” thereto. 

The decree for partition was made and commissioners ap- 
pointed and directed to allot one-third of the “ Home place” 
to Dunean and two-thirds to Archibald, and to divide the 
other lands into three equal parts, assigning to each of them 
a share, and the other share to the other petitioners col- 
lectively. The lands were divided in accordance with the 
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order and report made to spring term, 1868, which was con 
firmed and ordered to be registered. 

The present action begun May oth, 1877, by the said in- 
fant children of John McKinnon, who were parties to the 
former proceeding and now appear by their next friend, 
Levi Ivey, since intermarried with their mother and co- 
plaintiffs in the action against the defendants, infant chil- 
dren of Duncan MeKinnen, who has since died, and the 
widow and infant children of Archibald McKinnon also de- 
ceased, has for its object the setting aside the decree of par- 
tition which deciares the rights of the parties and all subse- 
quent proceedings pursuant theretv, te the end that there 
may be a re-division, allotting to the plaintiffs an equal 
share in all the lands, and they assign in their complaint 
the following grounds therefor : 

1. That the former proceedings were without their know]- 
edge. 

2. That Duncan McKinnon who assumed to act as their 
next friend was not legally constituted such and could not 
bind them. 

3. That the attorneys who conducted the proceeding had 
no authority to represent thetn. 

4. That Robert McKinnon the donor was incompetent to 
make the deed and it was obtained by undue pene 
and 

©. That the deerce is erroneous in law in that they are 
excluded in the division of the “home place,” to which under 
the deed they were entitled to an equal share with the other 
tenants. 

Answers were put in to the complaint and issues elimi- 
nated therefrom submitted to the jury, on the trial of which 
exceptions were taken by the appellants to the refusal of 
the court to admit certain testimony offered by them to give 
an instruction asked, and to the charge delivered, which are 
set out in the transcript. Buta preliminary difficulty meets 
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the plaintiffs in the maintenance of their suit for the relief 
demanded which renders it needless to inquire into the 
sufficiency of the exceptions to the rulings of the court or 
the effect of the findings of the jury. 

Infant plaintiffs in the absence of a guardian and with no 
legal capacity to act for themselves or to employ an attorney, 
pursue thelr remedies and assert their rights through the 
agency of a person, denominated their next friend, anda act- 
ing in their behalf under the sanction of the court. He 
and not the infants is expected and required to protect their 
interests in the suit and to employ counsel; this is the prac- 
tice in courts of equity. “When an infant claims a right 
or suffers an injury on account of which itis necessary to 
apply to a court of equity,” says Story, J., “his nearest re- 
lation is supposed to be the person who will take him under 
his protection and institute a suit to assert his rights or to 
vindicate his wrongs, and the person who institutes a suit 
in behalf of the infant is therefore termed his next friend.” 
Story Eq. Plead.,§ 57. If an infant sues or defends by 
guardian, the guardian must have a warrant, but a prochein 
ami need have nore. 6 Comyn Dig. Plead., 302. 

It is objected, however, that the personal interest of the 
uncle in the subject matter was adverse to that of the 
infants whom as their next friend he undertook to represent 
and protect, and their rights in the premises not properly 
defended ought not to be concluded by the adjudication. 

If this were true, he acted in this capacity for them with 
the permission and approval of the judge, and the results 
ought not to be less binding unless there was fraud or collu- 
sion in the matter, if the integrity of judicial action is to 
be upheld. But in fact there was no such opposition of 
interest between the infants and their next friend. Duncan 
is declared to be entitled to one-third part only of the 
“home place,” the titJe to which is disputed in the complaint, 
aud it is admitted that this is his rightful share in the land 
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upon the proper construction of the deed itself. The error 
assigned in the decree is that it gives to Archibald two-thirds. 
of. the tract and to the plaintiffs none, when they ought to 
have been allowed an equal share in that also. The antag- 
onism is not between them and Duncan, but between them 
and Archibald, to whom, as they assert, their share has been 
wron efully awarded. In Latta v. Vickers, 82 N. C., 501, the 
court in refasing to interfere in a case very similar to the 
present, use this language: “The proceedings were con- 
ducted in accordance with the established and regular prac- 
tice, and the petitioner was represented by his next friend, 
in association with others whose interests were identical 
with his own. No imputation upon the integrity of the 
defendant’s conduct is made, no suggestion of unfair nieans 
used to influence the action of the court, and no reason ex- 
cept the plaintiff’s minority is now assigned for interference 
with the proceedings. * * *. If confidence is to be re- 
posed in the action of the courts within the sphere of their 
jurisdiction and their judgments upheld, there is no basis 
upon which the plaintiff’s claim can be enforced.” 

9. The decree itself is impeached for error in law in that 
it proceeds upon the idea of an estate in fee vesting in the 
sons under the deed of gift, with the contingent limitation 
over, Whereas upon the proper interpretation of the instru- 
ment only a life estate is conveyed tothem. The decision 
of the court upon the question of title rests upon the facts 
that are set out in the petition, and 1s now controverted only 
by the introduction of the deed itself as evidence to support 
the allegations of the complaint. The petition states the 
conveyance to be to the three sons of the donor with limita- 
tions over of the estates of such as should die without issue 
to his other cliildren; that two of the sons, Andrew and 
Robert, did die without issue and Archibald left a son, the 
petitioner, bearing his name, and that the plaintiffs’ father, 
under whom they claim, died before the execution of the 
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deed. Upon this statement the court correctly held that the 
plaintiffs, being grandchildren, were not within the terms of 
the contingent limitation to the donor’s children, and that 
these shares vested equally in Duncan and Archibald and 
thereby the latter became the owner of two third parts there- 
of. If this ruling be correct upon the case made in the peti- 
tion, it cannot be reversed upon well established principles, | 
by a proceeding in the nature of a bill of review. Upon 
this point the case of Stewart v. Alizell, 8 Tred. luq., 242, seems 
clear and conclusive. In that case the land had been sold 
for partition under a decree of the court of equity of Bertie 
upon the application of the living and the issue of the deceased 
children of one Henry Cobb, from whom the land descended, 
and the fund had been distributed, the shares of the infants 
and femes covert being secured for their benefit. The bill 
was filed by four of the children, or those representing such 
as were dead, against the other four children and their 
heirs, to obtain a reapportionment of the fand upon an alle- 
gation that advancements had been made to the defendants 
and their ancestors, equal in value to their share in the in- 
testate’s descended lands. Vhe bill was dismissed, and 
Rorriy, C. J., delivering the opinion and conimenting on 
the conclusiveness of a judgment at law, founded on adniis- 
sions in the pleadings, proceeds thus: “ Not less so is the 
decree of the court of equity upon facts found and declared, 
and a fortior’, on those admitted by the partics, If it were 
not so, there would be no end to Htieation in this court. 
Indeed the decree in this cause could be noe more regzarded 
as final than that which the present bill seeks to overturn 
upon the grounds merely that it was not in itself strictly 
right. This is not an attempt to review the decree, for it is 
just what it ought to have been and what the court was ob- 
liged to pronounce according to the concurring allegations 
of all the parties.” 

The rule is thus stated in clear and concise terms by Mr. 

42 
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Justice Story: “In regard to errors in law, apparent upon 
the face of the decree, the established doctrine is that you 
eannot look into the evidence in the ease in order to show the 
decree to be erroneous In Hs statement of the facts. That is 
the proper office of the court upon an appeal. But taking 
the facts to be as they are stated to be on the face of the decree, 
you must show that the eourt have erred in point of law.” 
Then referring to the variant forms of decrees as drawn in 
England and in the United States where the fats are not 
msually declared, he adds: “But fer the purpose of ex- 
amining all errors of law the bill, answers, and other pro- 
ceedings are in our practice as muen a part of the record 
before the court as the decree itself, for it is only by a com- 
parison with the former that the correctness of the latter 
ean be ascertained.” Story’s Iq. Plead., § 407. 

In the case before us the error is proposed to be shown 
by the production of the deed which was not in evidence 
when the assailed decree was entered, and the construction 
of which is relied on to correct the statement of facts. 

This, as the citations show, is not admissible. The judg- 
ment must therefore be affirmed, and it is so ordered. 

No error. Affirmed. 


J. E. TIMBERLAKE and others v. WILLIAM F. GREEN. 
Guardian and Ward—Statute of Limitations. 


Where the settlement of a guardian aeconnt has been sanetioned by the 
court and assented to by the wards, an action by the eomplaining 
party to re-open the same, if there be no allegation of fraud, must be 
brought within three years after his majority. 

‘Becton v. Becton, 3 Jones Eq., 419; Whedbee v. Whelbec, 5 Jones Eq, 
392; Barham v. Lomax, 73 N.C, 76; Spruill v, Sanderson, 79 N. C.,, 
466, cited and approved.) 
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Crvin, Action tried at Spring Term, 1880, of FRANKLIN 
Superior Court, before Seymour, J. 
Judgment for defendant, appeal by plaintiffs. 


Messrs. Fuller & Merrimon and Reade, Bushee & Busbee, for 
wlaintifis. 
Messrs. J. J. Davis, J. B. Boichelor and Gilliam & Gatling, 


for defendant. 


Surru, ©. J. The defendant, on December 10th, 1855, was 
appointed guardian to the infant children of Eppy Timber- 
lake among whom were the plaintiffs, J. 2. Timberlake and 
R. L. Timberlake, the intestate of the plaintiff, George 8S. 
Baker, and entered into bond with sureties for the discharge 
of his efficial duties. R. L. Timberlake attained his major- 
ity in November, 1868, and having died in 1872, administra- 
tion on his estate was first committed to W. H. Spencer, 
and upon his death to the plaintiff, Baker. J. E. Timber- 
lake became of full age on July 2d,1874. The defendant 
failing to renew his bond, the solicitor of the district, at 
spring term, 1870, of the superior court of Franklin, instita- 
ted suit against the defendant, for an account and settlement 
of the estate in his hands. An attorney was employed by 
such of the wards as were then of full age to represent the 
infants and protect their interests in the action. Bui they 
had no other guardian, nor did they appear by next friend. 
Atthe same term a reference was made to this attorney and 
the attorney for the defendant to state the guardian account, 
and the said Spencer was appointed receiver of the estate. 
The referees stated the account, which was not returned, and 
a compromise report was made at fall term, 1871, wherein 
the controversy between the parties as to the defendant’s 
liability for investing the trust funds in confederate secur- 
ities in 1863 was adjusted by charging him with one-half ef 
the amount so invested. This adjustment was made with 


660 IN THE SUPREME COURT. 


ee ire ne Bet ta Si, em AE, 


TIMBERLAKE tv. GREEN. 


a ag he rll NS nt ea Se ihn 


the concurrence of the wards who were of age, and confirm- 
ed by the court. The sureties to the guardian bond were 
then insolvent and the defendant so embarrassed as to ren- 
der the collection of what was owing by him doubtful. The 
sums adjudged to be due those now prosecuting this action 
were paid to the said Spencer, he then being both receiver 
and administrator of the intestate, R. L. Timberlake, during 
the years 1872, 1873 and 1874, the final payment in March, 
1874. The receiver had paid over his share of the fund to 
the plaintiff, J. E. Timberlake. 

Upon these facts His Honor was of opinion that, this ac- 
tion, being begun more than three years after the majority 
of J. B. Timberlake, was barred by the lapse ef time and the 
plaintiffs not entitled to an account, and he gave judgment 
for the defendant from which the plaintiff eppealed. | 

Tt is decided in Becton v. Becton, 3 Jones Eq., 419, under the 
then existing statute, substantially the same as that now in 
force (Bat. Rev., ch. 53, §§ 22, 23, 24,) that the purpose of the 
law directing this proceeding was to “have the interests of 
the infants attended to whenever there was reagon to fear 
from the misconduct of the guardian that there was danger 
of Joss to them,” and that a decree obtained against him 
and his suretics is not a bar to another action instituted by 
them on their coming of age, and “ will be allowed no other 
effect, than a prima facie presumption that the account and 
report upon which it was made were correct.” As the intes- 
tate, represented by the plaintiff, Baker, was of full age 
when the action was begun and his first administrator has 
accepted the fruits of that recovery in lis behalf, it is plain 
be cannot, in the absence of fraud, set aside the adjudication 
and re-open the account then adjusted and confirmed, so as 
to subject the defendant to further llabiities. The other 
plaintiff whose interests were under the protection of an ofh- 
cer of the law and against whom the decree is presuinptive 
evidence of the correctness of the account and report in 
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which he manifests bis acquiescence by accepting paynicnt 
from the receiver, should if dissatisfied have instituted hi- 
action in a reasonable time after coming of age; and this, 
following the aes of the ease of Whedhce ve Whedbee, 5 
Jones Iiq., 592; and in consonance with the decision m 
Spruill v. Sanderson, TO N.C, 466, and Barhia v. Loma, 13 
N. C., 76, should be within three years thereafter. ‘The 
right to re-open a settled account it is said in the first case, 
must be exercised within three years thereafter. The rule 
applies certainly with as much force to the facts of the pre-- 
ent-ease, as to those, 

The deeree is notimpeached for unfairness, if was assented 
to by these who were of age and were er ie interested. 
It was a compromise of econtlictisg claims adupted by coun- 
gel, submitted to and sanctioned by the court, and subse- 
euently carried cut by the party himrelf when capable of 
acting. Under these e! ee we concur with His 
HIoner that the 
infant, when sud juris, to bring a new action and haye a new 


th 
dclay is fatal to the conceded right of the 


settlements. 
We therefore affirm the ral: ine, and Judement will be here 


entered for the defendant. 
No error. Affirmed. 


JOSWPIT TW. TARDY and ethers v. ACUGUSTU: TIOLTLY. 


Mainiage Sclilerment-—Powcer of feme—dilortyage. 


aVhere a feme soko nakes a deed of marringe settlement of her separate 
estate, Whether real or personal, toa trustee for her sole aud seuarate 
use, her power of disposition over the sanie during covertire is timited 
to the mode and manner Lahey by that instrument. And if she 
and ker husband Join ina morterve conveying ver estate without the 
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kuowledyge or consent of the trustee and ovfside of the powers con- 
ferred, such deed is invalid. (Review of the English doctrine and cases 
upon this subject by RUFFIN, oT 

(Frazier vy. Brownlow, 3 Tred. Eq., 2873 Flarris v. diurris, 7 Tred. Eq... 
Wi; Annex v. Jerdan, 5 Sones a cited and approved.) 


Morion for an eee inan action pending in Berri: 
Sunertor Court, heard at Chambers on the 24th a October, 
1870, before Avery, J. 

On the 19th of Novembey, 1866, a deed was executed be- 
tween Hila E. Hardy, John H. tlardy and pes if. Hardy, 
whereby, after reciting that a marriage was soon te be had 
between the said John H. and Ella E., and that it had been 
agreed between them that certain persona! estate cf the lat- 
ter should be conveyed in trust to her sole and separate us 
and free from the eontrol of her intended husband, the said 
Ella E. conveyed to the said Joseph H. certain bonds and 
notes belonging to her and then in her possession, “in trust 
for the sole and separate use of the said Ella E., after and 
during her coverture and subject to her exclusive control 
and disposition, as if she were a feme sole, by order or other 
writing under her hand and seal and directed to said trus- 
tee, as well principal money as interest; and to account 
with and pay over to her all accruing interest and profits 
arising therefrom, from time to time as collected, and for 
such payment her receipt shall be a full discharge, and her 
written order ample and sufficient authority for any dispo- 
sition of the fund which she may direct; and in trust, in 
the event of the death of the said Ella E., the said John H. 
surviving, for such person or persons, in such estate and 
upon such limitations as she shall appoint, declare and di- 
rect by will or other writing in the nature of a last will, 
executed in her lifetime, and in form to pass such estate and 
funds as may then remain, and in default of such appoint- 
ment, for such persons as would by law be entitled thereto 
as next of kin and heirs at law under the statute of distri- 
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butions and laws of descent, to the said Ella E., (excluding 
her intended husband) in like manner as if she were un- 
married at the time of her death; and in further trust that 
at all times during her coverture, the said Ella E. shall 
have power, in writing, to direct, and when so directed if 
shali be the duty of said trustee to exchange and convert 
the whole or any part of the trust fund into other property, 
real or personal, and to Invest and re-invest the same, and 
the proceeds thereof as she may require in the purchase of 
other and different estate and funds, and such substituted 
property shall become and shall be held charged with the 
same trusts as attached to that for which it was substituted; 
and it is agreed that said Illa E. shall have power te change 
the trustee, and upon her nomination in writing, it shall be 
the duty cf said trustee to conyey the trust property to the 
person nominated to be held upon the same trust, We. 
Which decd was duly proved and registered in the regis- 
ter’s office of Bertie county where the parties all lived. 
Suen after the execution of the deed, the proposed mar- 
riage took place, and the said Joseph TH. accepted the trust 
and has ever since continued to act as trustee. In 1870, the 
trustee, in pursuance of his powers, invested some four 
thousand dellars of the trust fund in a certain tract of land, 
situate In Bertie county, which was conveyed to him upon 
the trusts declared in the deed of settlement. In October, 
1875, the husband, John H. Hardy, applied to the defend- 
ant, Lolly, for a loan of $1,500, to be used in conducting a 
mercantile business, which the latter acreed to make pro- 
vided the wife would join in a mortgage, conveying the 
said tract of Jand as a security for the amount advanced, to 
which she assented and the mortgage was duly executed by 
the husband and wife and regularly proved and registered 
and the money procured upon it—the trustee, Joseph II. 
Hardy, however, being no party to it or assenting thereto or 
having any notice thereof; and no request being made to 
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him by the wife in writing under seal or otherwise, to be- 
come a party to the mortgage deed or in any way to charge 
the land, or other part of the trust fund, with the debt in- 
tended to be secured. 

The store intended to be conducted with the money bor- 
rowed was the property of the husband; but supplies for 
the family and farm were procured therefrom. The parties 
having failed to pay the amount borrowed, the defendant, 
according to the terms of his mortgage, has advertised for 
sale the lands mentioned and threatens to sell the same. 
The plaintiffs, who are the husband and wife and trustee 
before mentioned, seek to enjoin said sale and: to have the 
said mortgage cancelled. 

The case being before the judge of the superior court on 
motion for an injunction, after notice to defendant, he 
eranted the same until the final hearing of the cause, and 
the defendant appealed. 


Messrs. P. H. Winston, Sr., Pruden é& Shaw, and finsdale & 
Devereux, for plaintiffs. 


Messrs. W. A. Moore, and Coke & Martin, for defendant. 

Was the consent of the trustee necessary to the validity 
of the conveyance from John H. and Ella Hardy ? 

1. The rules on this subject in England and America are 
different, and the courts of the states differ from each other. 
In North Carolina the rule formerly was that the consent of 
the trustee was necessary when personal property was con- 
veyed for the sole and separate use of a feme covert, but no 
power to charge or dispose of it was given to the feme in 
the deed of settlement; but since the adoption of the con- 
stitution and enactment of the marriage act of 1871, the 
consent of the husband, in. lieu of that of the trustee, is 
sufficient. But this rule has never been applied to similar 
conveyances of real estate. When that is the subject-matter 
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of the conveyance, the assent of the trustee is not necessary 
unless required by the donor of the power as a condition 
precedent to a valid charge, or sale, by the feme. Bell on 
Property, (Law Library, vol. 70, 494); 4 Ired. Eq., 312. In 
England the rule is, that the gencral engagements of the 
wile shall operate upon her ‘personal property, and her 
trustee shall be obliged to apply personal estate to the sat- 
isfaction of her general engagements. White & Tudor’s L. 
C., 399; Huline v. Tenant; Brown’s C. C., 16. 

The counsel then discussed the North Carolina cases 
which are cited in the opinion of this court, and insisted 
that the consent of the trustee in a conveyanec of real estate 
was not necessary,—commenting also upon State v. Ragland, 
7O N. C., 12; Pippen v. Wesson, 74 N. C., 487; Liheridge v. 
Vernoy, 71 N.C, 184; Withers. vy. Sparrow, 66 N. C., 129. 

2. As to the doctrine of the defective execution of powers: 
Whenever the formalities required by the power are not 
strictly complied with, the appointment will at law be void; 
but in equity the rule is this: Whenever a man having 
power over an estate, in discharge of moral or natural obli- 
gations, shows an intention to execute such power, the court 
will operate upon the conscience of the trustee to make him 
perfect this intention. Tollett y. Tollett, 1 White & Tudor, 
182,191 and 192 and top of page 296, 3 Am. fed. 1839; 5 
Ohio, 527; 2 Ball & Beatty, 44. Lord St. Leonard says: 
“Tt is only necessary that the intention to execute the power 
should appear clearly in writing; whether the donee of the 
power only covenant to execute it, or by his will direct the 
remainderman to create the estate, or merely enter into a 
contract not under seal to execute his power, or by letters 
promise to grant an estate, which he can only do by an ex- 
ercise of his power, equity will supply the defect. 2 Sugden 
on Powers, ch. X., sec. 2, paragraph 5, et seg, and 2 Ball & 
Beatty, 44. See also Stead v. Nelson, 2 Beavan (17 EC. La 
245, 
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5. As to distinetion between powers and trusts: -The 
former are never imperative, the latter always are, and are 
obligatory upon the conscience of the party entrusted. C. 
J. Wilmot, R., p. 238. Joseph Hardy hus a mere naked 
trust. Ela E. has all the power. Suppose the consent of 
the trustee of real estate is generally required for its aliena- 
{ion by the feme covert, as in case of personal property, why 
require it here when by the deed itself all discretion is 
taken from him. She may dismiss him without giving any 
reason, and substitute another who would execute her com- 
mands, It is vain to require his consent. Power of ap. 
pointment reserved by the feme (before passage of Levised 
Code) would have been extinguished or at teast suspended 
until payment of Holly’s debt. TWoodbourne v. Gorrell, 66 
N.C, $2. Now, its effect is as provided in Bat. Rev. ch. 35, 


£1, which ect has been considered in Hogan v. Strayhorn, 6d 
N.C, 279. Tt has the effect of a feoffment as held in Riggan 


v. Green, 80 N, C., 288. She is disabled on ground of fraud 
from interfering with Iolly’s right to secure his debt under 
the mortgage. Noone can avoid his own deed by which 


an estate has passed on the ground of his own fraud in exe- 
enting it, 2 Smith ©. C0, 457. 


Rtcreix, J. The single question presented for considera- 
tion in this case is as to the validity of the mortgage given 
by Mr. and Mrs. Wardy to the defendant, Holly, embracing 
a portion of the wile’s separate estate, and executed as it 
was, Without the knowledge or consent of her trustee, and 
gutside of the powers conferred upon her in the deed of niar- 
riage settlement. 

By ihe terms of that deed her power of disposition over 
the property conveyed was limited to be exercised, cither 
by an order for its conversion under sale and directed to 
her trustee, or by a regularly executed will; and in case of 
her failure to dispose of it in one of these specified modes, 
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the property at her death was to devolve upon these who 
would then be her heirs at law or next ef kin. 

Under the rule of the English chancery courts & married 
wonlin in respect to any separate property she may have, is 
considered as a feme sole, with power to eonvey and do 
every other act touching it, except as she may be restrained 
by some positive provision of the deed of settlement; and 
even H that instrament should prescribe some particular 
mode of disposition, she may resort to any other unjrolhib- 
ited mode, by reason of her general power and doniinion 
over its subject. 

In the courts of equity of a majority of the American 
states, an exactly opposite rule has prevailed; and a mar- 
ried woman, entitled to a separate estate, is regarded as a feme 
covert, and subject to every disability of the con:mon iaw, 
except as she may have power conferred upon her under 
the deed of settlementin express and positive terms. When 
the point was frst presented in this state, as if was in the 
case of Frazier v. Brownlow, 8 Tred, eg., 237, this court fol- 
lowed the lead of the English chancellors and gave the full- 
est indulgence to the powers of the wife, and so again it was 
done in Harris v. Herris, 7 Tred. Eq., 111, though in this 
latter case, there was a division of opinion amongst the 
judges which cansed the question to be much discussed. Ié 
ean do no good, at this day, to revive that discussion, nor 1s 
it necessary. For when the question next arose in the case 
Knox v. Jordan, 5 Jones Eq., 175, the court, as then consti- 
tuted, withowt division and without any sort cf reserva- 
tion repudiated the doctrine of the Enelish courts and 
adopted that which prevailed in most of the courts of 
the states, and whether this was wisely done or not, that 
case has been too often approved and doubtless tco often 
acted upon in matters intimately connected with the inter- 
ests and comfort af families, to admit of its correctness be- 
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ing now ealled in question. We must take it to be the set- 
a od law of this state, at least, that.a married woman, as to 
her separate property, is to * deemed a feme sole only to 


the extent of the power expressly given her in the deed of 

setilement. Iler power of disposition is net absolute, but 
limited to the mode and manner pointed to in that instru: 
ment; and when that is silent, she is powerless. 

The counsel for the defendant admit this to be so in the 
ease of settlements of personal property; but insist that this 
mile ef constraction should net be permitted to embrace 
similar conveyances of real estate. Their argument pro- 
eceding upon the diiference in the two kinds of property, 3s 
that the wife is indebted for her right to exert any sort of 
authority over her personalty, to the interposition of a court 
of equity; fer, without that, all her property of that char- 
aeter would, immediately upon her marriage, vest absolutely 
and to the entire annibilation of all her iaborest or pewer 
in the husband—and that having thus ercuted this new in- 
terest in her, the eourt assumes the right to regulate and 
mould it, as may best subserve the policy of the law and 
the interests of the parties. But as to ber realty: They say 
the court has conferred no new estate or power on her; and 
none was needed to protect it from the dominion of the 
husband; for, by law, it remained hers ‘after marriage, 
descended to her heirs, and could be parted with or not, 
only as she might eensent; and sinee the court has given 
her no new rig ‘i t,it should not undertake to restrain that 
which by law she shoud enjey. 

We cannat ene the view suggested by counsel. lor we 
do not discover that the jys mariti to the wife’s personalty 
had any thing to ee with the construction put by the courts 
upon her powers, and most especially with the more modern 
rule which was not thought of until long after that right of 
the husband had been effectually destroyed by the introduc- 
tion of trustees into deeds of settlement. This new principle 
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of construction has resulted from a disposition on the part 
of the courts to pay greater respect to the intention of the 
parties to the instrument, and from experience which taught 
that such intention was in constant danger of disappoint- 
ment, so long as the wife was left exposed to the solicitations 
of the husband or allowed to indulge her own generous im- 
pulses. It was seen that such settlements, though entered 
upon at the instance of prudent and anxious ee with a 
view to shield the wife and her children as far as possible 
from the eonsequenees of the busband’s i uianiones or of 
his vicious or indolent habits of life, too often failed of their 
purposes through his practices or ber delusions; and it was 
to remedy this evi! that the courts restricte ted her powers over 
the property conveyed. ‘his bel “ng so, it would seem that 
instead of relaxing its rule in the case of settlement of real 
estate to the separate use of the wife, the court, cn account 
of the higher dignity of such estate and its infinitely greater 
consequence to ihe parties, shonld use extreme diligence 
and care to guard against such a misappropriation as would 
defeat the intention of the maker of the instrument. We 
eannot therefore admit any such distinction between the two 
species of property, upon prineyple. Tt is true that in all the 
eases occurring in the courts of this state, in which tuc ques- 
tion as to the powers of the wife hus been discussed, persounl 
property has been the subject of settlement and of Hieation, 
but such has not been the ease rn other tribunal. fn the 
ease of Williamson v. Beekhoain, 5 cae 2), SRC Ol aie 
peals of Virginia made an express apydication of th 
acknowledged to be good here as to porsenaliy, to rea 
settied on the wife, Judge Troenin, the president of that 
court, declaring, “that a feme covert bolding separate prop- 
erty in real estate by deed of sceiUeincntl watel: cmpowers 
her to dispose of it ina iene bode, cannob make a dis- 
position in any other, though other modes are nut expressly 
negatived in the deed.” And se too, both kinds of praperty 
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were involved in the noted case of the Methodist Church v. 
Jacques, 8 Jolinson’s Chan. Rep., 78, in which the learned 
chancellor, Kent, without observing any distinction be- 
tween the two, held the true rule to be, that a married wo- 
man, with respect toher separate estate, should be considered 
as a feme sole to the extent only of the power given her by 
her marriage settlement, and must exercise that power in 
the way prescribed in that instrument. Very true it is, he 
was subsequently overruled in this by’ the highest court of 
errors in the state of New York; but it was done because 
that court, being one of the very few that did so, adhered to 
the doctrine of the English courts, which doctrine this court 
has expressly repudiated and declared to be against reason 
and unsuited to the habits and customs of our pecple. Con- 
trolled by these authorities, and seeing that the danger to 
the wife’s separate estate attending the exercise on her part 
of an unrestrained power of disposition, is as great in the 
case of real estate as of personaity, (of which we could have 
no fitter illustration than the very case now under considera- 
tion) we do not feel at liberty to remove any of the disabil> 
ities which the law, as administered in this country, has 
imposed upon her, not capriciously, but from the highest 
consideration for her best interest and the interest of those 
who are to come after her. 

Nor can we admit, as is further suggested by counsel, that 
it is a case for the application of the “Doctrine of the De- 
fective Execution of Powers.” ‘Since the power of the wife 
is altogether a delegated one, to be exerted according to the 
strict intention of the maker of the settlement, or not at 
all, there is no room in this case for the operation of any 
such doctrine. 

In arranging such settlements, one great end most com: 
monly aimed at is the employment of a prudent trustee, 
whose codperation if not his actual assent shall be needed in 
any proposed disposition of the property settled, thereby at 
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all times, securing for the wife, if nothing more, the benefit 
of his counsel and advice. This furnishes anether reason 
why the courts so scrupulously adhere to the terms of the 
instrument, and will not permit the property to be parted 
with or encumbered, without such codperation, if required 
according to its terms. In any view therefore which we are 
able to take of this case, the mortgage given by Mr. and 
Mrs. Hardy to the defendant cannot be held to be good, and 
the injunction restraining the sale thereunder was properly 
granted in the court below. 
No error. Affirmed. 
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— Bills of Exchange, where payable~-Demand. 


ma 
i 


The presentation of a draft for payment at the place of its date is a sufi 
cient demand to charge the drawer ov acceptor after notice of protest. 
where the plaee at which it was payable is not stated in the writing 
and no proof made that any particular place was agreed upon. 


a 


Civit Action commenced before a justice of the peace and 
tried on appeal at Fall Term, 1880, of MeckLENBURG Supe- 
rior Court, before Seymour, J. | 

This action is against one of the drawers and the personal 
representative of the other, upon an inland bill in the fol- 
lowing form: 

CHARLOTTE, Oct. 80th, 1871. 

Thirty days after date pay to the order of Wittkowski & 
Rintels one hundred and sixty-six dollars and fifteen cents, 
value received, and charge to the account of 

GENTRY & SmIrTH. 


To S. L. Briuines. 
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Across the face of the instrument were written these 
words: “ Accepted Oct. 30th, 1871. 8S. L. Billings.” 

The bill was discounted by the Bank of Mecklenburg at 
Charlotte, and not being provided for, was at its maturity, 
ou demand made; protested for non-payment by a notary 
public at the said bank, and hotices thereof forwarded by 
inail, addressed to the drawers at Gap Civil in Alleghany 
county and to the aeceptor at Sparta in said county in this 
State. The notices were directed to those places upon in- 
formation derived from the pla:ntiff as to the residences of 
the respective parties. It was in proof that Billings then 
lJived and had always lived in Grayson county, Virginia, 
and was amply solvent when the bill became due and for 
some time afterwards. He has since gone into bankrujtey. 

Upon this evidence, it was contended for the defendant 
that no demand had been made on the acceptor, sufficient 
to charge them as drawers. A verdict for the plaintiff was 
taken, subject to the opinion of the court upon the question 
reserved by consent, as to the liability of the defendants 
upon the facts proved ; and the court, being-of opinion that 
no sufficient demand bad been shown, ordered the verdict 
to be set aside and a nonsuit entered. I’rom this judgment 
the plaintiff appealed. 


Messrs. C. Dowd and P. H. Walker, for plaintiil. 
Mr. W. ff. Bailey, for defendant. 


Surry, C.J. No place of payment is mentioned in the 
bill and no agreement as to such place shown by parol, as 
it was competent to show if any such agreement cxisted, 
under the ruling of Chief Justice Manrsiany, in Brent’s Ex- 
centor’s v. Bank of Metropolis, 1 Peters, 92, and we have no 
other guide than that furnished in the writing itsclf. It 
was drawn and accepted on the same day, and so far as ap- 
pears, at the same place. The inference to be drawn from 
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an Inspection of the instrument is that funds were there to be 
provided to meet the debt in the absence of evidence of any 
contrary understanding. Had it been intended that it 
should be paid elsewhere, it must be assumed it would be 
sO expressed upon its face, or be the subject of agreement 
between the parties. “The place of date,” remarks a recent 
author, speaking of promissory notes, made negotiable like 
bills of exchange and governed by the same rules when not 
controlled by statute, “is prima facie evidence that it is the 
place of the maker’s residence and place of business, and 
it is sufficient, we should say, to charge an endorsee to have 
the note in that place at the time of maturity, and to make 
proper inquiry after the place of the maker’s residence or 
place of business, provided that the holder does not know 
that his residence is elsewhere.” 1 Dan. Neg. Ins., § 640. 
Or, it may be added, when he does not know where it is. 

“When the bill or note is made on terms payable in a 
city, without specification of a particular place, and the ac- 
ceptor or maker has no residence or place of business there, 
it will certainly be sufficient to charge the drawer or en- 
dorser, if the holder have the bill or note in the city at ma- 
turity, ready to be presented and delivered up, if the maker 
or acceptor should appear.” Ibid. 

In Meyer v. Hibscher, 47 N. Y., 270, Forerr, J., thus speaks 
of a note dated at a place and payable generally: “In such 
ease the note must be presented and payment asked for at 
the place of business therein of the maker, if he has one, 
and if he has no place of business, then at his. place of resi- 
dence. And if he neither have place of business, nor residence, 
then if the holder of the note is at the “place where it is in general 
made payable, on the day of payment with the note, ready to re- 
erive payment, it is sufficient to constitute a presentment and de- 
mand.” 

As it was the undertaking of Billings, whose obligation. 
was absolute, to provide and have in Charlotte the necessary 

43 


67+ IN THE SUPREME COURT. 


ern a te i a ee ee 


PRINCE v. MER AE. 


a eR 9 RAR Pot = Fehr Arm, Sy Sere ae es rt ni 


funds to take up his aceeptanee when it matured, in which 
he wholly failed, and the bill then went to protest, of which 
notice was given to the defendants who drew the bill, their 
Hability became fixed and it was their daty to look out for 
protection against the impending insolvency of the prin- 
cipal debtor. 

No point is made as to the sufficiency of the notice of the 
non-payment, and in our epinion His Honor erred in hold- 
ing the demand, upon which the protest was made, insufii- 
cient, and in setting aside the verdict and direeting a non- 
suit. The judgment below must be reversed and judgment 
rendered upon the verdiet for the plaintiff, and it is so or- 
dered. 

Error. Reversed. 


D. M. PRINCE v. PETER McRAE, Adm’r. 
Contract—Implied Promise. 


‘Where the plaintiff physician made no charge apon his books for profes 
sional services rendered the defendant who resisted an action to recover 
their value upon the ground they were intended to be and were gratui- 
tous, and the jury found that defendant employed the plaintiff whose 
services were rendered without any express agreement to pay a definite 
sum; Held, that the law implies a promise on the part of the defendant 
‘to pay what they were reasonably worth. 

(Brunhild y. Freeman, 77 N.C., 128; Pendleton v. Jones, 83N.C., 249, 
cited and approved.) 


Cyvit Action commenced before a justice of the peace and 
tried on appeal at Fall Term, 1880, of Ricuuoxp Superior 
‘Court, before Avery, J. 

Verdict and judgment for plaintiff, appeal by defendant. 
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Messrs. Burwett & Walker, for plaintiff. 
Messrs. Jno. D. Skawand W. A. Guthrre, for defendant. 


Smith, C.J. The action is to recover for professional ser- 
vices rendered by the plaintiff, a physician, to the defend- 
ant’s intestate, which is resisted on the ground that they 
were intended to be and were gratuitous. 

The plaintiff admitted that he had made no entry of a 
charge upon his books; and the defendant testified that at 
the administration sale the plaintiff bought a horse and 
proposed to pay for him from his account, remarking that 
fe had not intended to charge the intestate, but that seeing 
others present their accounts, he concluded to present his 
own. | 

The defendant’s counsel requested His Honor to instruct 
the jury that if the plaintiff at the time the services were 
rendered did not intend to make a charge for them, he could 
not recover. This was refused and the jury were directed 
that if from the testimony they should find that the intes- 
tate employed the plaintiff, and the services were rendered 
without any express agreement to pay a definite sum, the 
law would imply a promise to pay what they were reasona- 
bly wortb. 

The exceptions to the instruction refused and to the in- 
struction given are for review on the appeal. 

The proposed instruction proceeds from a misconception 
of the nature and essential requisites of a contract and was 
rightfully refused. A contract, express or implied, executed 
or executory, results from the concurrence of minds of two 
or more persuns, and its legal consequences are not depen- 
dent upon the impressions er understandings of one alone 
of the parties to it. it is not what either thinks but what 
both agree. Brunhild vy. Freeman, 77 N.C., 128; Pendleton v. 
Jones, 82 N. €., 249. 

Whether the plaintiff’s services shall be deemed a gratuity 
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or constitute a claim for compensation, must be determined 
by the common wnderstanding of both parties. If they were 
intended to be and were accepted as a gift or act of benevo- 
lence, they cannot at the election of the plaintiff create a 
legal obligation to pay. But their character is not con- 
trolled by the inexpressed and revocable intentions of the 
plaintiff, although his purposes subsequently asserted may 
aid in ascertaining it. The matter was properly left to the 
jury and their verdict finds that the intestate did employ 
the plaintiff and the services were rendered and they have 
also fixed their value. 

There is no error in the charge, but there is error in the 
judgment so far as it allows interest from May 19th, 1880. 
The entire damages are assessed in the verdict at fall term, 
1880, at $200, and interest is only allowable thereafter. 
Thus ecrrected the judgment must be affirmed and i4 is so 
ordered. 

No error. Modified and affirmed, 


THOMAS W. CARTER v. J. W. DUNCAN and another. 


Surely and Principal-~Agreement for Indulgence. 


Plaintiff ereditor made a parol contract with principal to extend the time 
of payment of bond beyond the date of the commencement of a suit 
thereon, without the knowledge or consent of the surety; Held, that 
such contract has the effect of suspending the plaintiff ’s right of action, 
and of exonerating the surety from liability. 

(Burnes ¥. Allen, 9 Ived., 370; Harshaw v. McKesson, 65 N. C., 688; 
Pipkin v. Bond, 5 Ired. Eq., 91; Scott v. Harris, 76 N. C., 205, cited, 
commented on and approved, and Bank vy. Lineberger, 83 N. C., 404, 
modified.) | 
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Civit Actron tried at Fali Term, 1880,of ALLEGHANY Su- 
perior Court, before Gilmer, J. 

On the 18th of March, 1876, the defendant, J. W. Duncan, 
executed his note under seal and therein premised to pay to 
the defendant, H. F. Jones, fer value received, the sum of 
$308.49 on or before September following, and the like sum 
on or before March 18th, 1877, with interest from date at the 
rate.cf eight per cent. per annum. Oa June 20th the payee, 
H. F, Jones, assigned the note to the plaintiff, and by the 
terms of said assignment he bound himself “for the payment 
of the same unto him, the said TT. W. Carter, always, whether 
suit is brought for the collection of the same or not,” sign- 
ing and sealing his endorsement. On the same day the fol- 
lowing covenant entered into at the instance of the plaintiff 
was also endorsed upon the transferred note: “ For value in 
full received we do promise, obligate, and agree to pay the 
within note of principal, six hundred and sixteen dollars 
and ninety-eight cents, with eight per cent. per annum on 
the same from March 18th to T. W. Carter without abate- 
ment, plea or off-set, as witness our hands and seals this the 
20th day of June, 1877. 

{Signed and sealed by J. W. Duncan, 
H. A. Duncan.) 

The defendant, J. W. Duncan, in his answer sets up a 
contract between the plaintiff and himself fer a valuable 
consideration in part paid and the residue tendered and re- 
fused, for forbearance during a period which had net ex- 
nired when the action was brought, and the other defend- 
ants rely on said contract, made without the consent of 
either, and against the expressed will ef one of them, that 
no indulgence should be given, and known to the plaintiff, 
as a discharge of their respective liabilities, as sureties for 
the debt. The plaintiff at the trial entered a discontinuance 
of the action against the defendant, H. A. Duncan, and 
thereupon the following issues, agreed upon between the re- 
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maining parties were prepared and submitted to the jury 
who find as follows: | 

1. Did the plaintiff contract with the defendant, J. W. 
Dunean, to extend the time of payment beyond the date of 
the commencement of the action? Ans. Yes. 

2. Did the plaintiff enter into sech contract with the de- 
fendant, J. W. Dunean, without the consent of the defend- 
ant, H. F. Jones, to extend the time of payment of the note 
suedon? Ans. Yes. | 

The evidence introduced tended to show that when the 
note was assigned a verbal agreement was entered into be- 
tween the plaintiff and the principal debtor, that the latter 
should pay to the plaintiff, on or before June 22d, 1877, the 
sum of $27.67 in addition to the stipulated interest then 
due, and ypon such payment should be allowed an tndul- 
gence of a year thereafter; and upon the payment of a like 
sum and interest due on June 22d, 3878, the time of pay- 
ment should be extended for another year; that the first 
payment was made and the second payment tendered and 
refused, and that the defendant, H. F. Jones, never knew of 
or assented to the arrangement. | 

Upon the rendition of the verdict for the defendants, the 
plaintiff moved the court for judgment non obstante veredicto, 
which being refused, and judgment entered for the defend- 
ants, the plaintiff appealed. 


Mr. George V. Strong, for plamtitf. 
Messrs. Watson & Glenn, for defendants. 


SmivH, C. J., after stating the ease. It was formerly held 
under rules strictly technical, that a subsequent parol agree- 
ment between the parties to an instrument under seal vary- 
ing its terms, or suspending its operation, or deferring an 
accrued right of action thereon, was inoperative by reason 
of its merger in the higher security; and the rule prevails 
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as to promises previous or subsequent alike, where the prom- 
ise and covenant are the same. Burnes v. Allen, 9 Ired., 370. 
The effect of a parol agreement, sustained by a sufficient 
leval consideration, for further forbearance in enforcing the 
right ef action which had arisen upon a covenant, is fully 
discussed and the authorities citied and commented on in 
the opinion of Ropman, J.,in the case of Harshaw v. Me- 
Kesson, 65 N. C., 688. It is there held that an acceptance of 
& mortgage security for a debt due by bond and a contem- 
porary contract on the part of the creditor, put in the form 
of a covenant by his agent, but for want of authority under 
seal, effective only as a parol undertaking to give indulgence 
for three, four and five years in consideration of the mort- 
gage, had the legal effect of suspending the plaintiff’s right 
of action. The principle there laid down quoted from 
note to May v. Taylor, 6 M. & G., 262, under the old system 
of practice, is thus expressed: “ The distinction appears 
to be this: there ean be no dispensation with a contract 
under seal except by a release under seal. Accord and sat- 
isfaction before breach is therefore a bad plea in covenant 
because it amounts to a dispensation. But aecord and sat- 
isfation after breach is a good plea, because the subject mat- 
ter of the payment and acceptance in satisfaction is not the 
covenant, which still remains entire, but the damages sus- 
tained by the particular breach of it for which the action is 
brought.” “There is little use,’ remarks the court, “in 
holding on te a rule after it has been reduced to such a 
shadow,” and the conclusion is reached and announced in 
these words: “If the matter ean be pleaded as satisfaction, 
it must be equatly good when pleaded only im suspension of the 
action.” To the same effect is the ease of Canal Co. v. Ray, 
101 U.S.,522. While the plaintiff refused to accept the 
stipulated sum for the second year’s indulgence for the reason 
that the contract is entire and single, embracing both years 
as payment was offered and refused, the consequences are 
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the same as if the money had been received. The action 
has been therefore prematurely brought and in disregard of 
the plaintiff’s contract. | 

While it may not be necessary to consider the effect upon 
the rights and liability of the endorser, resulting from the 
finding on the second issue, yet we are inclined to hold in 
accordance with the opinion of Rurrin, J., in Pipkin v. 
Bond, 5 Ired. Eq., 91, and the ruling in Seott v. Harris, 76 
N. C., 205, to whieh our attention was not called in the ar- 
gument in Bank v. Lineberger, 83 N. C., 454, that he as surety 
is exonerated by reason of the plaintiff’s agreement to for- 
bear and his acceptance of the usurious consideration for 
doing so, and to modify the opinion in the last mentioned 
ease accordingly. The cases outside of the state are con- 
flicting as will be seen by the authorities there referred to, 
and the following others—the preponderance seeming to be 
with our former ruling—Duncan v. Reed, 8 B. Mone., 382 ; 
Camp v. Howell, 87 Ga., 312; Draper v. Trescott, 29 Barb., 
401; 15 Ohio St. Rep., 57 and 295; 2 Dan]. Neg. Inst., § 
1317. We have deemed it safer for the stability of the law 
to adhere to our own adjudications upon the controverted 


point. | 
There is no error and the judgment is affirmed. 
No error. Affirmed, 


A. 5. BRYSON v. H. S. LUCAS. 


Agent and Princtpal—Bond, how executed to relieve agent of 
personal lwabitity. 


Where one act as agent of anotherin the execution of an Instrument 
under seal and does not mean to bind himself personally, he must exe- 
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cute it in the name of his principal and state the name of the principal, 
only, in the body of the instrument; Therefore 7d was held that a bond 
in which ** I promise to pay to the order, &¢., witness my hand and 
seal, signed by H. 8. L. (seal) for C., president of a company,’’ im- 
posed a personal liability upon L. | 


(Delins v. Cawthorne,2 Dev., 90; Potts v. Lazarus, 2 C. L. Rep., 83; 
Fronebarger v. Henry, 6 Jones, 548; Fisher vy. Pender, 7 Jones, .483; 
Bankv. Wright, 3 Jones, 376; McCall v. Clayton, Busb., 422; White- 
head v. Reddick, 12 Ired., 95; Oliver v. Diz, 1 Dev. & Bat. Eq., 158; 
ftedmond y. Coffin, 2 Dev. Eq. ., 437, cited and approved.) 


Civit Action tried at Spring Term, 1880, of Macon Su- 
perior Court, before Schenck, J. 

This action is brought against the defendant upon the 
following written instrument executed by him: On or be- 
fore the first day of January, 1879, I promise to pay to the 
order of Albert S. Bryson one thousand dollars with interest 
from date, being part payment of a certain tract of land, for 
which bond has been given, bearing even date with this 
note. Witness my hand and seal this 2nd day of July, 
1877. (Signed by H. 8. Lucas. [seal] For Charles Cal- 
lender, President of the Chester Mica and Porcelain Co.) 

A similar note was given at the same time, falling due a 
year earlier, which was extinguished by the appropriation 
of partial payments sufficient for that purpose. 

As a contemporary act and part of the same transaction, 
the plaintiff entered into the following covenant: _ 

For and in consideration of one dollar paid to me, and 
also in consideration of the sum of four thousand dollars to 
_ be paid as follows, to wit: $500 by five days sight draft ; 
$500 in ninety days from date; $1,000 1st January, 1878 ; 
and $1,000 1st January, 1879; I, Albert S. Bryson, will sell, 
assign, transfer and make over to Charles Callender, presi- 
dent of the Chester Mica and Porcelain Company, of New 
York, an undivided three-fourth interest in all that prop- 
erty, situate, lying and being in Macon county, state of 
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North Carolina, on the waters of Nantahala river, containing 
six hundred and eighty acres, more or less, deeded to me by 
the State of North Carolina, in two separate grants, bearing 
date 4th Decentber, 1876; and I further agree, upon the 
payment to me of $500, specified, to execute to the said 
Charles Callender, president of the Chester Mica and Porce- 
jain company, a bond for title to the above specified land, 
fully and freely, to be executed. he said title to the afore- 
said land to be executed and delivered upon the fulfilment 
of the conditions of the bond. As witness my hard and seal 
this 29th day of June, 1877. Signed by Albert 8. Bryson. 
[SEA | 

The plaintiff? avers his readiness and ability to make title 
according to the agreement on payment of the residue of 
the purchase money. 

On the. trial before the jury the court expressed the 
opinion that the action was misconceived and would not 
lie against the defendant, in submission to which the plain- 
tiff suffered a nonsuit and appealed, 


Messrs. Gray & Stamps, for plaintiff: The bond sued on is 
not the deed of the alleged principal ; the instrament must 
purport on its face to be the contract of the principal and 
his name inserted in it and signed to it,and not merely the — 
name of the agent. Story on Agency, § 147, é seg; Delins 
y. Cawthorn, 2 Dev., 90. The seal affixed must be that of the 
principal and not that of the agent merely, 4 Hill, 351, and 
the cases on the same subject reviewed in the opinion of 
this court. By the intimation of opinion by the judge be- 
low that the action would not lie against the defendant, the 
plaintiff was deprived of the opportunity of showing that 
the credit was given to defendant alone, and not to a foreign 
corporation, and that defendant signed, sealed and delivered 
the instrament as his bond anddeed. The plaintiff is there- 
fore entitled to a new trial, 


Swe tore Sr 


BRYSON »v. LUCAS. 


I A ara pe rey A re ep 


Messrs. Reade, Busbee & Bushee, for defendant: The notes 
and the agreement to make title are in part materia, and are 
to be taken together. Itis manifest that the contract was 
between the plaintiff and Charles Callender, president, &c. 
Whether this is so or not, must be determined by an in- 
spection of the bond and the agreement. See opinion in 
Delins v. Cawthorn, 2 Dev., 90. The defendant relied on the 
cases of Potts v. Lazarus, 2 C. L. Rep., 88; Whitehead v. Red- 
dick, 12 Ived., 95; McCall v. Clayton, Busb., 422: Osborne v. 
High Shoals Co. 5 Jones, 177, and cases from other states 
bearing on the same question. 


Smirn, C. J. The reeord presents the sole question, 
whether the instrument set out in the complaint is the bond 
of the defendant on which he is personally liable. 

It is settled by adjudications in this state that a contract 
made in the name of another by one professing but not 
possessing authority to bind, is the contract of neither, yet 
the former may be hable upon the contract implied in re- 
ceiving the consideration, and the latter in damages for the 
false and fraudulent representation of such agency.  Poits 
v. Lazarus, 2 Car. Law Rep., 88; Delins v. Cawthorne, 2 Dev... 
90. And the principle extends to a partnership, one of 
whose members without legal authority undertakes to exe. 
cute a note under seal in the name of the firm. Fronebarger 
v. Henry, 6 Jones, 548 ; Fisher v. Pender, 7 Jones, 483. 

It is manifest that this is not the bond of the company, 
nor of its chief officer, not only for a defect of power in the 
agent to make it, but for the further reason that in form it 
does not undertake to impose an obligatien on either unless 
that effect follows the use of the words superadded to the 
signature. Undoubtedly a promissory note without seal 
thus signed would be construed to create a direct contract 
with the party on whose behalf and for whose benefit it 
thus appears to have been made. It is so held in Bank of 
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Cape Fear v. Wright, 3 Jones, 376; McCall v. Clayton, Busb., 
422, and numerous cases cited in Story on Agency, § 144. 
But it is otherwise when the contract is authenticated by 
seal, and it then becomes the deed of the party to whose 
name the seal is annexed, although described as agent, or is 
an absolute nullity, binding no one. 

In our opinion this writing is in effect as well as in form 
the personal bond of the defendant, notwithstanding the 
mode of its execution and signature, and this proposition 1s 
fully supported by authority. No where in the body of the 
note is the name of any supposed principal mentioned or 
referred to. Its language is entirely personal—* I promise 
to pay Albert S. Bryson ”—and it concludes with the words, 
“witness my hand and seal,” and then the seal is affixed to 
the name of the promisor, the defendant. While the con- 
sideration recited is the sale of a tract of land of which this 
is a part of the purchase money, it 1s not stated to whom the 
sale was made, and this only appears from the plaintiff’s 
covenant, referred to as of the same date, and which when 
produced bears an earlier date. But waiving the discrep- 
ancy in the bonds, there is no incongruity in the defendant’s 
assuming a personal obligation for the payment of the pur- 
ehase money for the land sold and to be conveyed to another, 
nor does this fact change or impair the individual liability 
incurred. To substantiate this construction of the cove- 
nant, we shall refer to some decided cases, called to our at- 
tention in the well considered brief of the plaintiff’s 
counsel. 

In Combe’s case, 5 Coke, 135, it was resolved by the court, 
“that when any one has authority as attorney to do any act, 
he ought to do it in his name who gives the authority, for 
he appoints the attorney to be in his place, and to represent 
his person, aud therefore the attorney cannot do it in his 
own name, nor as his proper act, but in the name and as 
the act of him who gives the authority.” 
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Quoting and approving the doctrine announced, SAVAGE, 
J.,remarks: “ All the subsequent cases agreein the law as 
thus laid down by Coxr. There is no contradiction on the 
subject.” Stowe v. Wood, 7 Cowen, 453. To the same pur- 
port is Stackpole v. Arnold, 2 Mass., 26. 

“T accede to the doctrine in all the cases cited,” is the 
language of Grosz, J.,in Wilkes v. Back, 2 East., 142, “ that 
an attorney must execute his power in the name of his 
principal, and not in his own name.” 

In Appleton v. Binks, 5 East., 147, the defendant for him- 
self, his heirs, executors, &c., on the part and behalf of the 
said Lorp Viscount Rokesy, did thereby covenant, «&c., 
and the consideration was received by Lorp Roxrsy. The 
court held the covenant to be personal, and say: ‘It is im- 
possible to contend that where one covenants for another he is 
not bound by it, the covenant being in his own name for 
himself and his heirs.” See also Dewitt v. Walton, 5 Selden, 
ov. 

In Tippett v. Walker, 10 Mass., 595, the agreement was 
entered into by the defendants, a committee appointed by 
the directors of the Middlesex Turnpike company, and the 
court say: “To the agreement the defendants have not (if 
they had legal authority) put the seals of the directors or 
the seal of the corporation. Itis therefore their deed, and 
if it were not their covenant, it is not the covenant of any 
person or corporation, and the apparent interest of the plain- 
tiff to have his payments secured by a covenant will be defeated.” 

In Duvall v. Craig, 2 Wheat., 45, J udge Srory says: “An 
agent or executor who covenants in his own name and yet 
describes himself as agent or executor, is personally liable 
for the obvious reason that the one has no principal to bind, 
and the other substitutes himself for his principal.” Inthe 
note to this case it is added: “ When a person acts as agent 
for another, if he executes a deed for his principal and does 
not mean to bind himself personally, he should take care to 
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execute the deed in the name of his principel, and state the 
name of his principal, only, in the body of the deed.” 

In the courts of New York the doctrine has been repeats 
edly and emphatically announced. In Townsend v. Hubbard, 
4 Hill, 351, the articles of agreement were between Isaiah 
Townsend and certain others named, “by Harvey Baldwin 
their attorney of the first part, and the second party” and 
concluded: “In witness whereof the said Harvey Baldwin 
as attorney of the party of the first part, and the said pars 
ties of the second part, have hereunto set their hands and 
seals,” and the name of the attorney was subscribed thereto 
with his seal, and the court declared the covenant to be pers 
sonal, and say: “In the case of a sealed instrument execus 
ted by an attorney, duly authorized by a person, under seal, 
no particular form of words is necessary to render it valid 
and binding wpon the principal, provided it appears upon. 
the face of the instrument that 1t was intended to be execu- 
ted as the deed of the principal, and that the seal affixed to 
the instrument is jis seal and not the seal of the attorney or 
agent merely.” 

So GARDINER, C. J., lays down the rule in similar words: 
“When a party is sought to be charged upon an express 
contract, it must at least appear upon the face of theinstrument 
that the agent undertook to bind him as principal.” De- 
Witt v. Walton, 5 Seld., 571. See also Spencer v. Field, 10 
Wend., 57. 

In Quigley v. DeHaas, 82 Penn. St. Rep., 267, the defend- 
ants in error entered into ‘” contract describing themselves 
as “representing the Clinton and Potter County Navigation 
Company of the first part,” with a concluding clause—“ In 
witness whereof we have hereunto set our hands and seals,” 
and affixing their individual names and seals. They were 
declared personally bound, and this language is used by 
the court: “ The action was well brought against Quigley 
and Bailey. Though they contract as agents for the benefit 
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of the Navigation Company, yet they do so under their own 
individual seals and hence become individually liable.” Tn 
harmony with these views is the doctrine laid down by 
Judge Srory and Chancellor Kent. Story on Agency, § 
153, et seg.; 2 Kent Com., 931. 

In Whitehead v. Reddick, 12 Ired., 95, the body of the con- 
tract as well as the mode of subscription shows that the cov- 
enant was that of the “Albermale Swamp Land Company,” 
for whom the plaintiff was acting, and the subject of the 
contract was the making shingles on the land of the com- 
pany. The language employed in describing the parties is: 
“ William B. Whitehead, for and on behalf of the Albe- 
marle Swamp Land Company ofthe one part, and Burwell 
Reddick and Willis 8. Reddick on the other part, do enter 
into the following agreement, * * * and inconclusion 
—In witness whereof William B. Whitehead, for and on be- 
half of the party of the first part, being the Albermarle Swamp 
Land Company, &c.,” thus pointing out the principal to be 
bound, and such was the construction of the contract. _ 

In Oliver v. Diz, 1 Dev. & Bat. Eq., 158, the-bond was un- 
der seal and signed, “Thomas Dix, acting for James Dix,” 
and Rurrty, C. J., declares that“ it is unquestionably the 
bond of Thomas and not of James. The former seals it and 
he speaks in it throughout, and the latter not at all.” The 
same eminent judge, referring to a deed similarly executed 
in Redmond v. Coffin, 2 Dev. Eq., 487, lays down the rule in 
determining the liability of the party: “It is not material 
in what form the deed be signed; whether A. B. by C. D., or 
C. D. for A. B., provided it appear in the deed and by the exe- 
cution that it is the deed of the principal. But what must 
appear, and the cases cited put that beyond doubt ”—citing 
many cases. 

This review leads to the conclusion that the bond now in 
suit imposes a personal obligation on the defendant, and 
not on the company nor on its president, neither of whom 
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is named in the body of the instrument, to pay the money 
specified and due under it. There is therefore error in the 
ruling of the court and the judgment of nonsuit must be 
set aside and a new trial awarded. This will be certified. 
Error. Venire de novo. 


EMIL KATZENSTEIN v. RALEIGH & GASTON RAILROAD 
COMPANY. 


Agency——Action against Railroad Co. for Penalty for Failure 
to Forward Freight—Application of Penalty~—Jurisdiction. 


1. In an action against a railroad company, where it was in evidence that 
S., the regular agent of the defendant at a certain depot, lived three 
miles from the depot and that T. lived at the depot for two years prior 
to the bringing of the action and discharged the duties of agent in re- 
ceiving and forwarding freight, selling tickets, &c., all of which was 
done in the name of S. and with the knowledge and acquiescence of 
defendant; Jt was held, that T. was the agent of defendant and that 
defendant was bound by any act of his within the scepe of the author- 
ity impliedly given. 

2, The penalty against a railroad company for failure to forward freight 
under ch. 240, § 2, Laws 1874-5, is not given by article 9,§5 of the con- 
stitution to the county school fund, 

>. The said statute is not in violation of the Constitution of the United 
States. Art. 1, $10. 

4, An action to recover the penalty under the statute is an action ex con- 
tractu, and when the sum demanded does not exceed two hundred 
dollars a justice of the peace has jurisdiction. 

(Branch v. R, R. Co, 77 N. C., 847; Lea v. Pearce, 68 N. C., 76; Pars- 
ley v. Nicholson, 65 N. C., 207; Wilmington v. Davis, 63 N. C., 582; 
Edenton vy. Wool, 65 N. C., 379, cited and approved.) 


s. 
aed 


Civint Action tried on appeal from a justice’s court at Fall 
Term, 1880, of WARREN Superior Court, before Graves, J. 
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The action was instituted by the plaintiff in the justice’s 
court, to recover the sum of one hundred and fifty dollars, 
due by penalty given by the act of 1875, ch. 240, § 2, which 
reads as follows: “It shall be unlawful for any railroad 
company operating in this state, to allow any freight they 
may receive for shipment, to remain unshipped for more 
than five days, unless otherwise agreed between the railroad 
company and the shipper, and any company violating this. 
section, shall forfeit and pay the sum of twenty-five dollars 
for each day said freight remains unshipped, to any person 
suing for the, same.” | 

The plaintiff complained, that on the 28th day of Novem- 
ber, 1878, he delivered to the defendant company at their 
depot in Warren county (Warrenton), for shipment, the fol- 
lowing described freight, to wit, one package containing 
hides and leather, weighing about five hundred and forty 
pounds, which was then received by them for shipment, and 
the defendant did unlawfully and negligently allow said 
freight to remain unshipped, at their said depot in said 
county from the said 28th day of November, 1878, until the 
9th day of December, 1878, being more than five days from 
the day it was received by them for shipment, until it was. 
shipped, to wit, eleven days; and demanded judgment 
against the defendant for the penalty thus incurred. 

It was shown on the trial, that one O. P. Shell, was agent 
of the defendant company at Warrenton depot, that he lived 
at Warrenton, three miles from the omer and ran a hack 
between the points. 

The plaintiff offered in evidence, a receipt for the hides. 
alleged to have been delivered to the defendant for ship- 
ment, which is as follows: 

Rar, EIGH AND GASTON RAILROAD CoMPANY, 
November 28, 1878. 
Received of E. Katzenstein, one bundle of hides, 540. 


44. 
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pounds in apparent good order, marked Edwards & B, to 
be sent to Boston, Mass. 
(Signed) O. P. Suerzt, Agent. 

The admission of the receipt was objected to, because it 
was not signed by Shell, bat by one Terrel for him. It was 
shown that at the depot, for two years, Terre! had attended 
to the business of receiving and forwarding freight for Shell, 
and issuing passenger tickets, and all the business was done 
in the name of Shell, as agent, and at his request; that he 
received his compensation from the ageat, Shell, who received 
his pay from the company ; that he received the hides from 
the plaintiff on the day the receipt bears date; that he put 
them in defendant’s warehouse, gave plaintif? the receipt 
offered in evidenee, and afterwards shipped them on defend- 
ant’s cars; that he was in the hebit of telegraphing to the 
superiniendent at Raleigh, in Shell’s name for cars to carry 
off freight from that depot which were sent in answer to 
these telegrams; that the superintendent of the road was 
frequently at that depot while Terrel was attending to the 
duties of the office; that on one oecasion on the cars, the 
superintendent requested the plaintHf to notify him uf Ter- 
rel failed to ship off his goods promptly. The objection of 
the defendant was overruled and the receipt admitted in 
evidence, to which the defendant excepted. © 

It was also in evidence that the hides remained in the 
warehouse of the defendant eleven days from the date of 
this dealing, and there was no agreement that they should 
not be shipped immediately. It was not the custom of the 
company to receive freight in advance, and none was de- 
manded in this case, but was paid at the point of destina- 
tion. | 

There were several points of law raised and urged by the 
defendant’s counsel on the trial : 

I. That there was no evidence to go to the jury of the de- 
livery of the bale of hides to the defendant; that it was not 
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shown that Terrel who signed the receipt was the agent of 
the company, or had any authority to bind it in any way; 
that Shell was the agent of the company, and had no au- 
thority toappoint asub-agent; that Terrel was Shell’s agent, 
and not the agent of the company and was not known or 
recognized by the company as its agent. 

2. That under the constitution, (art. 9, § 5) all penalties, 
forfeitures, &c., are given to the county school fund, and it is 
provided therein, that they shall belong to, and remain in 
the several counties, and shall be faithfully appropriated to 
maintaining and establishing free public schools in the sev- 
eral counties in the\state, and that the plaintiff could not 
recover in this action in his own name. 

3. That the act of the general assembly giving this pen- 
alty, (laws of 1874-’75, ch. 240, § 2) under which this action 
was brought, was in violation of article one, section ten of 
the constitution of the United States, which provides that 
no state shall pass any law impairing the obligation of con- 
tracts, and was therefore unconstitutional and void. 

On the first point, the court charged the jury that there 
was evidence to be considered by them that Terrel was the 
agent of the defendant company, and if they should so find 
that he was the company’s agent, they would find that plain- 
tiff’s goods were delivered to defendant company, at the 
date of the receipt for the purpose stated in it. 

On the second point, the court charged the jury, the pen- 
alty did not go to the common school fund, and the plain- 
tiff had the right to sue for and recover it, in his own name, 
if they found the other facts for the plaintiff. Defendant 
excepted. 

On the third point, the court charged the jury that the 
act of 1874~—’75, was not unconstitutional. Defendant ex- 
cepted. 

The jury found a verdict for the plaintiff, and from judg- 
ment thereon, the defendant appealed. 
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Messrs. Gilliam & Gatling, for plaintiff. 
Mr. J. B. Batchelor, for defendant. 


Asuz, J. As to the exception taken to the admission of 
the receipt given by Terrel in the name of Shell, we concur 
with the ruling of His Honor. There was abundant proof 
to go to the jury that Terrel was the agent of the defendant. 
An agent is one who is employed by another to do some act 
or transact some business on his account. Story on Agency, 
$3; Parsons on Contracts, pp. 39 ef seg. It is not necessary 
to show the appointment of an agent; his agency may be 
inferred from the relations of the parties, and the nature of 
the employment. Bouvier’s Law Dict., 83. 

It was in evidence that Shell was the regularly appointed 
agent of defendant company at their Warrenton depot, but 
that he lived three miles away from the depot, and was oe- 
cupied in driving a hack from Warrenton to the depot. 
Terrel lived at the depot, and for two years before this ae- 
tion was commenced, had attended to the business of the 
office at that point, and had discharged the duties of agent 
in receiving and forwarding goods, selling tickets, sending 
telegrams to the superintendent, ordering cars to be sent, 
&e., all of which was done in the name of Shell, with the 
knowledge and aequiescence of the defendant, for it is im- 
possible that he should have discharged all of these duties 
pertaining to the office of agent, for such a length of time, 
without their knowledge and approval. If he was not their 
agent, and had no right to bind them by his acts, then the 
defendant company had been shipping freight and doing 
other business as carriers for two years without responsibil- 
ity. If he was not their agent, why did the superintendent 
tell the plaintiff to notify him if Terrel did not ship his 
goods promptly? It matters not whether Terrel signed the 
receipt with Shell’s name, or that of the company, or whether 
he was paid for his services by the one or the other, if he 
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transacted the business of the company, and performed the 
duties of an agent on their account, with their knowledge, 
or with their acquiescence, he was their agent, and they 
were bound by any act of his within the scope of the author- 
ity impliedly given. 

As to the second exception of the defendant, we think it 
was as groundless as that taken to the agency of Terrel. The 
action was properly brought in the name of the plaintiff. 
Article nine, section five of the constitution does give to the 
county school fund all monies, stocks, bonds, and other prop- 
erty belonging to a county, the nett proceeds of the sale of 
estrays, the clear proceeds of all penalties and forfeitures 
and of all fines collected in the several counties, for any 
breach ef the penal or military laws of the state; but there 
is a distinction between those penalties that accrue to the 
state, and those that are given te the person aggrieved, or 
such as may sue for the same, and no doubt this distinction 
was In the contemptation ef the framers of the constitution 
when they adopted that section. There are many penalties 
given against officers and others whom no one is authorized 
to sue, and those when collected, belong to the state. It 
must be this class of penalties that is given to the county 
school fund. If it was intended by the constitution to give 
them all penalties, as well those that belong to the state as 
those that are given to the party aggrieved or common in- 
former, then the statutes giving penalties in the both cases 
would become a “dead Jetter;” for there might be, now and 
then, found a persen malicious enough, but none so patri- 
etic and unselfish as to bring an action for a penalty and in- 
cur responsibility for costs, when he knew the fruits of his 
suit would fall into other hands. If the penalty sought to 
be recovered in this action belongs te the county school 
fund, then all penalties must go the same way, and hereaf- 
¢er, the plaintiff who amerces a sheriff in the sum of one 
hundred dollars for not serving his process, will collect it 


694 IN THE SUPREME COURT. 


- POE Tn ae 


 KATZENSTEIN 2. R. B. Co. 
for the benefit of the school fund of his county. That can- 
not be the meaning of the constitution. 

As to the third exception, we need only refer to the case 
of Branch v. Wilmington and Weldon R. R. Co., 77 N. ©., 347, 
where this court expressly decided that the section in ques- 
tion of the act of 1874-75 was not in violation of the con- 
stitution of the United States. 

In this eourt the defendant, as he had the right to do, 
raised an objection to the jurisdiction of the justice’s court, 
and insisted that even if the plaintiff had the right to main- 
tain this action in his own name, the justice of the peace 
had no jurisdiction of the action; for the constitution de- 
fines and prescribes the jurisdiction of the justice of the 
peace by providing that “the several justices of the peace 
shall have jurisdiction of civil actions wherein the sum de- 
manded shal! not exceed the sum of two hundred dollars, 
and wherein the title to real estate shall not be in contro- 
versy, (Art. IV, § 27) that to give him jurisdiction it must 
not only be shown that it is a civil action, but that it was 
founded on contract. That is true; but then isa penalty 
a contract, or is it in the nature of a contract? | 

When this court has found itself “afloat.” upon the “un- 
certain sea” of eode interpretation, 1t has necessarily and 
very properly had recourse to the “old landmarks” estab- 
lished under the former system of pleading, as guides 
through the mist that but too frequently envelopes the prac- 
tice under the provisions of the code. For although the 
distinction between actions at law, and suits in equity and 
the forms of actions are abolished, and there is in this state 
but one form of action, it is only the name and form of the 
action that are abolished ; the essential principles are pre- 
served. Under the present system when the plaintiff sets 
forth in his complaint, as he is required to do, a plain and 
concise statement of the facts constituting his cause of ac- 
tion, the principles that govern his cause of action under 
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the common law and equity pleadings are still applicable, 
as indicating the nature of the grievance, the evidence re- 
quired, and the means of relief, and the action is just as 
much an action-of trespass, detinue, or debt, as if it had 
been called so in the pleadings. Bliss on Code Pleading, 
~and 8; Lee v. Pearce, 68 N.C. 76; Parsley v. Nicholson, 65 
N. C., 207. 

In common law pleadings the action of debt was the 
remedy to recover a debt ¢6 nomine and in numero; it was 
founded upen contract, and in this respect differed from as- 
sumpsit, which was always feunded upon a promise. &%- 
monton v. Borrel, 21 Wendell, 362. 

The action of debt then, thus founded upen contract, was 
an appropriate remedy, upon all legal liabilities upon sim- 
ple contracts, whether written or unwritten; upon notes, 
whether with or without seals; and upon statutes by a party 
grieved or by a common informer ; whenever the demand was 
for a sum certain or was capable of being readily reduced 
to a certainty. 1 Chitty’s: Pleading, 123. As for example 
a vnenalty imposed by a statute, though the amount is un- 
certain, and is to be fixed by the court between five and fifty 
dollars. Leckwell v. Ohio, 11 Ohio, 130. 

But why was debt an action sounding in contract the 
proper remedy for a penalty given by a state? The learned 
jurists whose cumulative wisdom fermed the common law 
system of pleading, which has been characterized by some 
of its eulogists as the perfection of reason, must have had 
good grounds for classifying penalties among those subjects 
of action denominated ez contract: as distinguished from 
torts. The only explanation we have been able in our 
researches to meet with on this subject is to be found in 3 
Blackstone’s Commentaries, 160. That learned judge and 
commentator says: “There are some contracts implied by 
law. Of this nature are, first, such as are necessarily im- 
plied by the fundamental constitution of government, to 
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which every man Is a contracting party. And thus it is, 
that every person is bound and hath agreed to pay such 
particular sums of money as are charged on him by the 
sentence or assessed by the interpretation of the law. For 
it is a part of the original contract entered into by all man- 
kind, who partake the benefit of society, to submit in all 
points, to the municipal constitutions and local ordinances of 
that state, of which each individual is a member. What- 
ever, therefore, the law orders one to pay, that becomes in- 
stantly a debt which he hath beforehand contracted to dis- 
charge.” 

In the case of Wilmington v. Davis, 68 N. C., 582, Judge 
Ropm an held that a justice of the peace had jurisdiction of 
a penalty under two hundred dollars; but itis objected that 
that was a dictum: be it so, yet it was an authority from a 
very respectable source, which was afterwards cited and ap- 
proved in the case of the town of Hdenton y. Wool, 65 N. C., 
879, where this court held that an action for a penalty for a 
breach of a town ordinance was technically a civil action 
arising out of cuntract. 

There is no error. The judgment must be affirmed. 

No error. | Affirmed, 


Ww. W. PEGRAM v. CHARLOTTE, COLUMBIA & AUGUSTA 
RAILROAD COMPANY. 


Agent and Principal—Contract— Fiduciary Relation. 


Plaintiff, station agent of a railroad company, sues the company in dam- 
ages for breach of an alleged contract in failing to furnish a train for 
an excursion. Upon correspondence had the company supposed the 
train was intended for a third party and agreed to supply it on cer: 
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terme, but afterwards refused on discovering that plaintiff was attempt- 
ing to procure it for his own benefit; Held, that plaintiff could not 
from his fiduciary relation towards the company enter into a binding 
‘contract with it for sueh purpose, unless it agreed thereto after being 
fully advised of all the circumstances. 


(Brunhild v. Freeman, 77 N. C., 128; Pendleton v. Jones, 82 N. C.,, 
249, cited and approved.) 


Civit Action tried at Fall Term, 1880, of MeckLEnBURG 
Superior Court, before Seymour, J. 
Verdict and judgment for plaintiff, appeal by defendant. 


Messrs. Shipp & Bailey, for plaintiff. 
Messrs. Wilson é& Son, for defendant. 


Smitu, C. J. The action is for damages for breach of a 
contract alleged to have been entered into by the defendant 
for the hire of two excursion trains to be run over the rail- 
road, one between Charlotte and Augusta, the other between 
Charlotte and Columbia, in the month of May, 1875. The 
answer explains the correspondence between the plaintiff 
and the general superintendent of the company, in whom 
was vested authority to contract for the running of trains 
over the road, denies the existence of the alleged contract, 
and insists that, if made, it was procured through circum- 
vention and fraud practiced by the plaintiff and is void. 
No specific questions of fact, growing out of the opposing 
allegations, were framed, but the entire controversy was sub- 
mitted to the jury who find “the issues in favor of the 
plaintiff and assess his damages at seven hundred and 
seventy-five dollars.” On the trial the plaintiff, testifying 
for himself, stated that during the year 1875 he was station 
agent for the defendant company at Charlotte, and had the 
supervision of the depot and business at that place; that he 
addressed to the general passenger and freight agent of the 
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company at Columbia two letters of same date and in the 

following words: 

fi] 66 & LC. & ALR. R., Coartotre AGENCY, 
March Ist, 1875. 

A. Pope, Esq., G. F. A., Columbia : 

Ferry Morehead, colored, wants to know price of an ex- 
cursion train of five coaches and one baggage ear, Augusta 
to Charlotte and back; leaving Augusta 19th May, and re- 
turning, leave Charlotte 9 a. m., 21st May, 1875, © | 

Respectfully, 
W. W. Prcram, Agent.” 

{2] “Please let me know the lowest price for engine, five 
coaches and baggage car, Columbia to Charlotte and back 
with privilege of running between Charlotte and the fair 
grounds during the day, leaving Columbia five or six 
o’clock a, m., 20th May, and returning, leave Charlotte 12:30 
a.m., 21st of May.” (Written at Charlotte Agency and 
signed by W. W. Pegram.) 

That in reply the said Pope wrote to the plaintiff that the 
trains from Augusta to Charlotte could be forwarded for 
$400, and from Charlotte to Columbia for $250; that the 
plaintiff on March 18th sent a telegraphic message to Pope 
that he thought both trains would be taken, and asking him 
not to make any other arrangement until he should hear 
further, and soon after he wrote to Pope in the following 
terms, from the Charlotte Agency under date of March 25th, 
1875; 

“ Both trains of which I wrote you, about 1st March, have 
been taken. You will please arrange accordingly. The 
one for Columbia should be made up of the very best cars, 
as it is intended for whites entirely.” (Signed by W. W. 
Pegram, Agent.) 

This was the evidence offered in support of the contract, 
and the plaintiff further testified that it was made in con- 
templation of the intended commemoration of the centennial 
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of the Mecklenburg declaration of May 20th, which 
was expected to attract and did in fact attract large 
numbers to Charlotte, and from the refusal to supply the 
trains the plaintiff suffered a large loss in profits. The tes- 
timony of the general superintendent, who had authority to 
enter into such arrangements, was in substance that he was 
wholly ignorant of the approachin g celebration and of the 
increased travel in consequence about that date, and no in- 
formation was given him by the plaintiff or others, and 
that as soon as he discovered that the plaintiff was attempt- 
ing to procure trains for his own use, he promptly refused to 
let them go. A series of instructions was asked for the ap- 
pellant, unnecessary to be set out in detail, but which are 
embodied in these propositions: 

1. The plaintiff’s agency and its consequent fiduciary ob- 
ligations incapacitated him from making a contract with 
the company, creating adverse relations between them within 
the scope of such agency. 

2. A contract thus obtained without a full disclosure of 
all matters affecting the interests of his principal and 
known to the agent would be fraudulent and void. | 

3. The plaintiff was bound to look after and promote the 
interests of the company, and could not without its full 
knowledge of all the material facts by means of the at- 
tempted contract. advance his own at the expense and to the 
injury of his employer. | 

4, The burden of showing that the company possessed 
the necessary information and his own good faith devolved 
upon the plaintiff. 

5. There was no evidence the company had such infor- 
mation. 

6. The measure of damages in case of recovery is the 
-excess above the contract price, of the earnings of the road 
in its ordinary runnings and not the extraordinary occasion 
to which the contract had reference. 
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The instructions were not given and in their place the 
following: The plaintiff was bound to communicate to the 
superior agent with whom he was dealing all the informa- 
tion he possessed which was material to the interests of their 
common principal in determining upon the proposed con- 
tract, and that he was acting for himself; and he must have 
acted with the utmost good faith of which proof must come 
from him. It was not necessary however for him to give 
information of facts which he might reasonably assume to 
be known to all and were known to his superior agent—as 
for illustration, that the 4th day of July is a national hol- 
day. The Mecklenburg celebration is not of the kind of which 
notice is presumed. If this centennial celebration was of 
such general notoriety as to be known to Popeor the general 
agenis of the company, having charge of such contracts, 
and was in fact so known to them, then the failure of the 
plaintiff to convey this information would not defeat his 
action. This he mustshow. The defendant, if uninformed 
by the plaintiff or otherwise of the contemplated proceed- 
ings in May and the plaintiff at the date of the contract 
was acting as its agent, could terminate it and would not 
become liable. The damages, if any, are such as may be 
reasonably supposed to have been contemplated by the par- 
ties at the time as the probable results of the breach of the 
contract. 

The correspondence between the plaintiff, the subordinate, 
and Pope, the superior agent, both in the service of a com- 
mon principal, furnishes the evidence of the contract on 
which the action is based. It does not show upon its face 
that the plaintiff was seeking to enter into a personal con- 
tract for his own individual advantage with his employer. 
His first letter is one of inquiry for Ferry Morehead who 
“wants to know price of excursion train,” has the usual 
agency heading and is signed by himself as “agent.” The 
second, bearing the same date, and the same general im- 
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press, except that the signature is without the “agency,” 
would reasonably be assoctated with the other in its pur- 
poses and be interpreted in the same way. In neither is 
there any indication ofa direct personal interest in the sub- 
ject of the inquiry on the part of the writer. They would 
both most naturally be understood as a communication be- 
tween the two agents of the same company, the one asking 
and the other furnishing information for some outside party. 
The telegraphic message is in keeping with the letters—the 
plaintiff saying to his superior on the 18th of March that 
“he thought that both trains would be taken” and asking 
that no other arrangement be made until he heard further 
—language implying that the acceptance of the proposition 
depended on the will of another, not on that of the writer. 
The letter of acceptance is of similar import, declaring that 
both trains have been taken, as if the act had been consumma- 
ted between himself and another, and he was now ecommu- 
nicating the fact to the superioragent. No where does the 
plaintiff profess or appear to be acting for himself and for 
his personal benefit, and so the matter seems to have been 
understood by Pope, who testifies that as soon as it came to 
his knowledge that the centennial celebration was to come 
off and that the “plaintiff had procured a train for his own 
use and benefit * * * * he refused to allow the plain- 
tiff to have the trains.” ‘The several inter-communications 
do not disclose any common understanding—that aggregatio 
mentium—the essential element in a valid agreement. Pope 
seems to have received the plaintiff’s messages (and this in- 
terpretation is warranted by the terms used and their rela- 
tions as employees in the same general service) as conveyed 
in the interest of the company, and not for the advancement 
of his own profit; and his undiscovered intention, even in 
the absence of any third party, cannot constitute a contract 
with his principal any more than with Pope himself. The 
existence of a contract depends upon a mutual agreement, 
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and its binding force results not from what either intended 
but what both concurred in. Brunhild v. Freeman, 77 N.G, 
128; Pendleton v. Jones, 82 N. C. 249. The point is not dis- 
tinetly presented in the instructions asked and refused, but 
itis in our opinion substantially involved in the first in 
connection with the others, that the plaintiff could not from 
his fiduciary relations towards the company enter into a 
binding contract with it. This was in effect a request that 
the judge charge the jury that no legal contract was created 
between the plaintiff and his employer, and there was error 
in refusing to so charge. The law in harmony with sound 
morals refuses its sanction to any measure, though assum- 
ing the form of contract, procured by a fiduciary from his 
principal in violation of the trusts reposed in him, and to 
the injury of the latter, at least unless such principal is 
fully advised of all the circumstances and knows atthe time 
that he is dealing with one, then divested of his agency, and 
acting in an adversary and independent capacity. The 
cases and authorities cited for the appellant fully support 
this doctrine. Story Ag., § 211 ef seg; Ringo v. Binns, 10 
Peters, 269; Dunn v. English, 10 Moak, 846. For the error 
pointed out there must be a new trial. 
Error. Venire de novo. 


BENJAMIN BUSA and others ¥. HALCYON STEAMBOAT COM= 
PANY. 


Corporations, service of process against. 


1. Notice of a motion for leave to issue éxecution against a corporation, 
served upon its president or managing agent (or others named in sec- 
tion $2 of the code) is sufficient. The ‘* personal notice” mentioned in 
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section 256 of the code is but in contra-distinction tothat given by pub- 
lication. And it is not a sufficient answer to such motion to show that 
the judgment against the corporation had been paid by a surety to an 
appeal bond, where if appeared the money was returned to the surety 
upon vacation of the judgment as to him. 


2, A corporation cannot be allowed to deny its organization and exist- 
ence after contracting a debt in ifs corporate capacity, or answering & 
complaint demanding payment. 


Motton by plaintiffs for leave to issue execution heard at 
January Term, 1881, of THe Supreme Court. 


Messrs. Hinsdale & Devereux and N. W. Ray, for plaintiffs. 
Mr. W. A. Guthrie, for defendant. 


SaityH, C.J. At June term, 1872, of this court, judgment 
was recovered by the plaintiff against the defendant and 
the sureties to the undertaking given on the appeal from 
the judgment of the justice who first tried the cause, upon 
which execution issued, and was paid by one of the sureties 
and the sheriff returned the same satished. At January 
term, the judgment as against the sureties was vacated as 
improvidently granted under sections 541 and 542 of the 
Code, and the money paid into the office was returned to 
the surety from whom it had been collected. The motion 
is now made for leave to issue execution against the defend- 
ant, and it is opposed on several grounds : 

J. For that personal notice has not been given to the de: 
fendant of the proposed motion. 

2. For that the return of the sheriff and the docket show 
satisfaction of the judgment. 

3. For that there has not been and is not now any cor- 
porate organization known as the “ Halcyon Steamboat 
Company.” 

I. Notice was served upon R, M. Orrell, “the superintend- 
ent and general agent of the Halcyon Steamboat Com- 
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pany,” as he styles himself in accepting. service of the war- 
rant issued in the original action, upon the recognition of 
the validity of which all subsequent proceedings in the 
cause were conducted, terminating in the final judgment 
now sought to be revived. Notice was also given to the at- 
torney who is now contesting the application. The exist- 
ence of the corporation is necessarily determined by the 
proceedings conducted against it; and as it can only act 
through its agents, process must be served on some of them, 
or it could not be served at all. The statute provides that 
service of the summon may be made upon “the president 
or other head of the corporation, secretary, treasurer, a di- 
rector or managing agent” of the corporation ; and the same 
method of serving notice of a motion to revive a dormant 
judgment must be sufficient under the Code. § § 82, 256. 
The “personal notice” mentioned in section 256, is but in 
contra-distinction to that given “by publication or in such 
other manner as the court may direct.” 

Il. The docket shows the sheriff returned the execution 
issued to him satisfied and that the money was paid into 
the office, but it also shows that it has been returned to the 
surety; and as this was done after the judgment was set 
aside as to the sureties and a necessary consequence of the 
order, it affirmatively appears that the judgment has not 
been satisfied. It is as if no collection had been made. 

III. As we have already observed, it 1s too late to deny 
the organization and existence of the corporation, after it 
bas answered to the action and made an unsuccessful re- 
sistance to the plaintiff’s demand. Ifit were an open ques- 
tion and proof was necessary to show the existence of a 
corporate body, the very act of contracting the debt in its 
corporate capacity would be an obstacle, if not an estoppel, 
in the way of escaping the obligations upon such ground. 
Abb. Trial Evi., 28. But this enquiry is concluded by the 
judgment. | 
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The plaintiffs are entitled to their motion for leave to sue 
out execution, and it is so adjudged. 
PER CURIAM, Motion allowed. 


‘State cz ral ATTORNEY. GENERAL v. ROANOKE NAVIGATION 
COMPANY. 


Action for dissolution ef Corporation—Creditors’ Bill—Injunc- 
tren. 


in an action brought for the dissolution of the Roanoke Navigation 
Company under the act of 1875, ch. 198, the court after publication of 
summons, has full contrel of the franchise and property of the com- 
pany and of all persons interested in its affairs, whether creditors or 
others, in like manner as in a “¢reditors’ bill;?? and the refusal to 
grant an injunction restraining a ereditor of the company from selling 
its franchise and property under an exeéution in his favor, is error, 


APrricaTion of plaintiff for an injunction heard at 
Chambers in Halifax on the ist of Gctober, 1880, before 
Graves, J. 

This isa petition for an injunction to restrain John A. 
Moore from proceeding to sell the franchise and property 
of the Roanoke Navigation Company, under executions in 
his favor, which have been levied upon said franchise and 
property. An act was passed by the general assembly of 
North Carolina at its session in the year 1812, entitled “an 
-act to improve the navigation of Roanoke river,” and to 
that end provided that books should be opened for subscrip- 
tion; and when a certain amount of stock should be sub- 
scribed, the subscribers, their heirs and assigns should be a 


*Smith, C. J., did not sit on the hearing of this case: 


45 
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corporation under the corporate name of “The Roanoke 
Navigation Company,” with powers. to sue and be sued, 
acquire real property for its uses, receive tolls and do other 
acts incident to a corporation. That the requisite amount 
of stuck was taken and the company was duly organized, 
that the original charter was amended by several acts of 
the legislature, passed in the years 1816 and 1817, and 
under the act of 1816, the state of North Carolina became 
a stockholder to the extent of two-hundred and fifty shares 
of stock. That the said company, in pursuance of its char- 
ter, did cut a canal from a point on said river near the 
present town of Weldon to a point near the town of Gaston, 
and erected thereon the usual locks, toll-houses, &c., and 
used the same for the purposes of navigation many years. 
The said company also became the owner of a large amount 
of real estate in Halifax county, for the purposes of said 
navigation, and now holds real estate of much value therein. 
On the 18th of March, 1875, the general assembly of this 
state passed an act, entitled “an act for the dissolution of 
the Roanoke Navigation Company.” Acts 1874~’75, ch. 198. 
By the provisions of said act the attorney general was 
required, in the name of the state of North Carolina, to 
institute an action for the dissolution of said company ; 
said action should be in the name of the state; the sum- 
mons should be served on the officers and corporators of 
said company and others interested in the affairs of said 
company, by publishing a copy thereof as therein provided, 
and that before a judgment of dissolution of said corpora- 
tion should be made, a receiver of the effects of said corpo- 
ration should be appointed ; and make the proper order for 
the settlement of its affairs as prescribed by chapter 36, 
section 39 of Battle’s Revisal; that the judgment should 
be published in like manner as the summons is required to 
be, and upon such judgment the corporation should cease 
to exist, and all its works and property between the towns 


JANUARY TIERM, 1881. 107 


a a A pa a TE 


ATTORNEY GENERAL ?. ROANOKE NAV, Co. 


a nn a cor “ a a een rina er 


of Weldon and Gaston, and at Weldon, including its canal 
or canals, should be sold by the receiver on ‘such terms as 
the court shall adjudge, who shall convey by deed the same 
tothe purchaser. That in pursuance of this act of assembly, 
this action was commenced by the attorney general for the 
state, at the spring term, 1875, of Halifax superior court, 
for a dissolution of the corporation, for a sale of ils cor- 
porate effects and property, and the winding up and settle- 
ment of the affairs of the company, upon the ground that 
the said company had forfeited its charter, by reason of its 
neglect for more than seven years before the commencement 
of this action, to make use of any of its chartered powers or 
perform any of its duties enjoined by the acts of its incor- 
poration, to-wit: to keep in repair the said canal and to 
keep in navigable condition those parts of said river lying 
between Weldon and Gaston, to provide boats or other 
means of transportation of passengers or freight on either 
said canal or river; and Py a disuse of its corporate rights 
and powers. 

That at spring term, 1877, of said court, one B. W. Spill- 
man, as trustee, recovered a judgment against said company 
for $160.50, of which $150 is principal; and at the same 
term, Fanny Bass, as executrix of B. W. Bass, recovered a 
judgment against said company for $154.50, of which $150 
is principal. The said judgments were duly docketed in 
said county, and thereafter by assignment transferred. to. 
John A. Moore, who is prosecuting their collection, and that 
on the 12th of August, 1880, executions on said judgments. 
were issued to the sheriff of Halifax county and he had 
levied the same on the franchise and real: estate of said com- 
pany, lying in Flalifax county, and had advertised the same 
for sale on the 26th of September ensuing. 

On the 24th of August, 1850, a petition was filed. in the. 
eause setting forth the above facts, and the further fact that 
the value of the property and franchise levied upon and ad-. 
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vertised for sale was largely in excess of the amounts of said 
judgments, and if said sale was permitted to proeeed the 
said property and franchise would probably be bought in 
by the judgment creditors or others at a sacrifice to the com- 
pany and the state, and prayed that the said John A. Moore 
and the other creditors of said company be restrained and 
enjoined from selling said franchise and property, and that 
they be required forthwith to come in and be made parties 
to this action, to the end that said claims might be adjusted 
and equities ascertained and fixed. John A. Moore came 
in and demurred to all the petition, except that part which 
insisted that the said defendant and other ereditors should © 
be compelled to prosecute their claims in this suit and that 
their proceeding to sell the franchise and property of the 
company was illegal, and that part stating the value of the 
property ; and to these he answered that he should not be 
compelled to prosecute his claim in this action, but had the 
right to prosecute the same in the usual course of law, and 
that he had no information as to the value of the property. 
Upon this petition and answer, His Honor, being of opinion 
that the creditors should pursue their remedies in this ac- 
tion, made an order restraining and enjoining the said John 
A. Moore from selling said land or franchise under said exe- 
cutions, and requiring him to appear at Warrenton on the 
18th day of September, 1880, and show cause why the in- 
junction should not be continued until the hearing. The 
hearing of the motion was continued until the Ist day of 
October, 1880, when His Honor, upon hearing the petition 
and answer at Halifax, adjudged that the application for an 
injunction be refused, from which judgment the state ap- 
pealed. 

Attorney General and Thomas N. Hill, for plaintiff. 

Messrs. Day .&c Zollicoffer. Mullen & Moore and J. B. Batchelor, 
for defendant. 
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Asi, J. The proceeding adopted in this case for the 
dissolution and winding up the affairs of the Roanoke Navi- 
gation Company is strictly in conformity to the provisions 
of the act of 1875—an act which seems to have been drawn 
up with much care and so intelligibly expresses its purpose 
and the proceedings prescribed for carrying it into execu- 
tion, that its interpretation is rendered free from difficulty. 
We have no doubt it was the intention of the legislature te 
create a proceeding in nature of a “ creditors’ bill,” but 
while they have had that remedy in view, in the provisions 
of the act, they have seen proper to vary somewhat from 
the established practice in such cases and make this a spe- 
cial proceeding, adapted to the particular circumstances of 
the case. It is the settled practice in bills filed by creditors 
in behalf of themselves and all other creditors, who may 
come in and make themselves parties, &., that no injunction 
will be granted restraining creditors from instituting and 
prosecuting actions against the debtor before a decree to ac- 
eount is rendered in the cause, unless they have made them- 
selves parties prior to that stage of the proceeding; in 
which case 1t is surmised the court would have the right to 
exercise that power. But prior to the decree, it is so re- 
garded as the action of the plaintiff alone, that he has ex- 
clusive control over the case, and may dismiss or compro- 
mise the action at his option, which he cannot do after the 
decree. Tor then the cause and parties are under the abso- 
lute control of the court, and the property of the debtor is 
taken in custodia legis, and while the plaintiff still has the 
conduct of the suit, he ceases to have the absolute control, 
and cannot dismiss the action without the consent of the 
court, and in opposition to the wishes of the other creditors 
who may have made themselves parties. 

But in the proceeding under the act of 1875, the publica- 
tion of the copy of the summons, as prescribed therein, is 
deemed and held a sufficient service upon ali the officers, 
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corporators and persons interested in the affairs of the com- 
pany, and they are made thereby parties to the suit, subject 
to such rules and orders as the court may see proper to take 
in the progress of the action. And before judgment for 
dissolution, the court may appoint a receiver of its effects, 
and make the proper order for the settlement of its affairs, 
as prescribed in chapter 26, section 39, of Battle’s Revisal, 
act of 1871-2, ch. 199, § 39. By which act it is made the 
duty of the receiver, when appointed, to collect all debts 
owing to the company; to sell all its property and effects; 
to pay all persons having Just claims against it; to distribute 
the surplus effects among the corporators, and pay all costs 
connected with the settlemené. 

We think the proper construction of the act of 1875 is, 
to give the court taking cognizance of the action full con- 
trol after publication of the copy of the summons of the 
property and franchise of the company, and of persons in- 
terested in the affairs of the company, whether officers, cor- 
porators, or creditors, in like manner as the courts have and 
exercise in the ordinary “ creditors’ bill,” after a decree to 
account, and sometimes under special circumstances, even 
before the decree. For if a judgment has been obtained 
against the debtor by a creditor before a decree, there may 
be special grounds to prohibit him from taking out execu- 
tion, though such is not the ordinary rule. Adams Eq., 
260. Aside from the general provisions of the act of 1879, 
which impliedly invest the court, taking cognizance of the 
case, with the power to interfere, to prevent a sale of the 
property and franchise of the company on execution, we 
think there are special grounds in this case for such an in- 
terference. For if a sale under the defendant’s execution 
should be permitted to proceed, the purchaser would acquire 
not only the profits but the franchise, with the rights and 
privileges of receiving the fares and tolls, and recovering 
such penalties as might he imposed by law, for an injury to 
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the franchise, or for any other cause which such corporation 
might be entitled to recover, during the time limited in the 
said purchase of the franchise. Rev. Code, ch. 26, §§ 9, 10, 
1l and 12. The property of the company, the rights of the 
corporators, and the interests of ether creditors, would in 
all probability to a great extent be sacrificed by a forced sale, 
while the plaintiff in the execution would suffer no other 
inconvenience than that arising from delay. His debts 
would in no sense be imperilled or impaired by a postpone- 
ment of their satisfaction. Such a sale would in a great 
measure thwart the purposes the legislature had in view in 
passing the act of 1875 for a dissolution, and winding up 
and settling the affairs of the company upon a fair and 
equitable basis. 

We are of the opinion that considerations of equity and 
policy demand that the sale under the executions should 
be restrained. We are therefore constrained to kold there 
was error and that the injunction restraining John A. Moore 
from the further prosecution of his executions, should be 
continued to the hearing. Let this be certified to the su- 
perior court of Halifax county that proceedings may be 
there had in conformity te this opinion. 

Error. Reversed. 


SETH ABEBNATHY and others v. GEORGE L. PHIFER and 
others, county commissioners. 


Allowanee of Claim against County— Confederate Money—Scale. 


f. Allowanee of a claim by the board of county commissioners is not con- 
clu-ive but only prima facte evidence of its correetness, and the order 
makiug fhe same may be modified or annulled. 
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2. In 1860, the elerk and master In equity received a fund belonging to 
plaintiff distributces, and in 1863 paid the amount to the treasurer of 
the eounty (taking his receipt therefor as due the distributees) who ex- 
pended it for county; Held, that the payment in 1863, in the absence 
of proof to the eoutrary, is presemed to have been made in confeder- 
ate curreney, and the county is liable for its seate value. 


CONTROVERSY submitted without action at Fall Term, 
1880, of Linconn Superior Court, before Seymour, J. 

The plaintiffs claim that the county of Lincoln isindebted 
to them as follows: 

To Seth Abernathy and wife, Elizabeth, tn the sum of 
$116.06, to James Keeser and wife, Mary, tn the sum of 
$216.06, to Henry Harris and wife in the sum of $216.06, 
and that the said several sums bear interest from the 24th 
of November, 1868. 

The defendant commissioners resist these claims and say 
that the county is lrable only for the scale value of the mon- 
ey at the date of its receipt by the county treasurer on No- 
vember 18th, 1863, and that the payment of $140 in June, 
1878, isa full discharge of all the Habiltty of the county. 

The facts agreed upon are as follows: That a short time 
prior to August, 1860, the clerk and master in equity for 
Lincoln county received into his hands a fund belonging to 
the estate of John Bradshaw, deceased, to be distributed 
among the persons entitled thereto; that of the persons so 
entitled the femes plaintiff form a part, to each of whom 
there was due the sum of $216.06; that on the 7th of Janu- 
ary, 1861, Seth Abernathy and wife received from said clerk 
and master in equity the sum of $100; that on the 24th of 
November, 1863, the said clerk and master in equity paid 
over to W. H. Michal, treasurer of .Lincoln county, the sum 
of $548.26 and entered his receipt therefor on the execution 
docket, and that this amount was due and payable as fol- 
lows: To Mrs. Abernathy, $116.06 ; to Mrs. Keeser, $216.06 ; 
to Mrs. Harris, $216.06. That said sum of $548.26 se re- 
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ceived was expended by said treasurer for the benefit of said 
county; that on the Ist Monday in April, 1878, demand 
was made on B. H. Sumner and others, the then board of 
commissioners of said county, by Seth Abernathy and wife, 
James Keeser and wife, for the amounts claimed by them as 
- aforesaid, and that the said board on the 4th of June, 1878, 
at a regular meeting issued an order to pay to James Keeser 
and wife $140 of said amount due to them which was paid 
by the treasurer in a few days thereafter, and the said board 
of commissioners at a regular meeting held on the Ist Mon- 
day in August, 1878, issued further orders to the treasurer 
to pay to James Keeser and wife $76.06 and to Seth Aber- 
vathy and wife $116.06. 

That on the 7th of October, 1878, a demand was made on 
said board by Henry Harris and wife for the amount claim- 
ed by them as aforesaid, and on the same day the board or- 
dered the amount of $216.06 to be paid them and the order 
was issued on the llth of December, 1878, but a new board 
coming into office on the first of that month, made an order 
at a regular meeting of the: board in January following in 
the following words: “ Ordered by the board that notice be 
served on the county treasurer, J. C. Jenkins, not to pay any 
more money to the heirs of John Bradshaw, deceased, on 
orders issued by the late board.” No notice of the same 
reached the plaintiffs or their counsel until after the said 
order was made. 

Upon this state of facts the court below adjudged that 
Abernathy and wife and Harris and wife were entitled to 
receive the amounts claimed by them subject to the scale 
value, at the time the money was paid over to the board of 
of county commissioners, from which judgment the plain- 
tiffs appealed. 


No counsel for plaintiffs. 
Mr. B. C. Cobb, for defendants. 
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AsHE, J. We do not see how the court below could have 
decided otherwise than it has, upon the facts in the case 
agreed. The plaintiffs seemed to have entertained the no- 
tion that the orders made by the beard of county commis- 
sioners in their meetings held on the 4th of June, 1878, the 
1st Monday in August, 1878, and the 7th of October, 1878, 
were adjudications upon the rights of the parties, and the 
orders of January, 1879, annulling these orders were ultra 
vires and void, 

in this position we do not concur. The allowance ofa 
claim by a county board of commissioners is not final and 
conclusive. Such an allowance is only prima facie evidence 
of the correctness of the claim. In the case of Commisszon- 
ersv. Ieller, 6 Kan., 510, it is held that the allowance of a 
claim by the county board is not final and conclusive. It 
may be re examined by the board itself, and on appeal may 
be examined or disallowed in whole or In part by the court, 
and itis error to instruct the jury that the allowance ofa 
claim by the board is an adjudication as binding on the 
parties as the judgment of a court. If the decision of the 
county board was final and conclusive, then a party who 
once had a claim rejected for any cause could not again 
present it for allowance because it would be res adjudicata, 
yet this is constantly done and the practice has not been 
questioned. 

We are therefore lead to the conclusion that an allowance 
made by a board may at any time be re-examined, modi- 
fied cr annulled, for reasons that may appear to them 
sufficient. 

But it is conceded that the county commissioners re- 
ceived the money of the plaintiffs from the clerk and master 
and used it for county purposes. The county is therefore 
liable, but for what amount is the question. 

There is no evidence as to the kind of money paid over 
by the clerk and master to the county conimissioners— 


vr 
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whether gold, silver, bank bills, or confederate treasury 
notes. If the case had stated that the funds received by the 
clerk and master were of a particular kind, and he had paid 
over the identical funds to the board, there would be no 
doubt as to the amount of the liability of the county. But 
the case does not show that, nor what kind of money or 
funds were paid over. Ags it was a notorious fact that con- 
federate treasury notes, about November, 1863, (when this 
fund was paid over) was the only circulating medium in 
the ordinary business transactions in this state, we must 
presume, in the absence of all proof to the contrary, that the 
fund paid over to the board of commissioners was confeder- 
ate money. The defendants then are only lable for the 
value of that currency when received. 

Under this view, Keeser and wife having received one 
hundred and forty dollars in June, 1878, in good money, 
have been paid more than is due to them. The judgment 
that Harris and wife and Abernathy and wife recover the 
amounts claimed by them, subject to the scale, must be af- 
firmed with interest on the amount due Abernathy and wife 
from the 1st Monday in April, 1878, and on the amount due 
Harris and wife from the Ist of October, 1878. 

There is no error. 


No error. Affirmed. 


McWILLIAM YOUNG and others v. J. O. GRIFFITH and others, 
Deed—Ccntract to convey land—Judge’s Charge—Ejectment. 


1. Where land is described in a contract to convey, as ‘* beginningon J *s 
line and T. and FE. and W., and to the...... of a ridge joining said W’s 
land, and running a parallel line with a course extended to the top of 
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said ridge, all the land within said boundaries,’’ the inferenee that the 
language surrounds no definite space and gives a part only of the en- 
closing lines, is not so clear as to warrant a withdrawal from the Jury 
of the inquiry whether sufficient proof may not be adduced to distin- 
vuish and set apart the territory ; especially where a subsequent deed 
specifying the outlines corresponds with the contract in the number of 
weres and price of the land, 


9. A suit which determines the obligation to pay for land under a con- 
tract of sale, also establishes the right of the vendee to have the land 
by a specific performanee. 


3. Where the jury are charged that if they are satisfied such contract 
covers landin possession of defendant the plaintiffis entitled to recover, 
a ruling that the contraet is too vague and uncertain in deseribing the 
land to show authority in an executor to convey, cannot be sustained 
because calculated to mislead the jury. 


4, Semble—Where an action is begun when the right to recover depends 
upon the possession of the legal title and retains until final judgment 
this feature of the former practice, it is doubtful if defendant can set 
up title by relation to a former decree in equity, if his deed was in fact 
subsequent to that of plaintiff, 


(Testerman v. Poe, 2 Dev. & Bat., 103; Richardson v. Thornton, 7 Jones, 
458; Farmer v. Batis, 83 N. C., 38873 Davis vy, Evans, 5 Tred., 525; 
Presnall v. Ramsour, 8 Ired., 505, cited and approved.) 


Crvit Action to recover land tried at Fall Term, 1879, of 
Mapison Superior Court, before Graves, J. 

There was a verdict in favor of defendants, and from the 
judgment thereon the plaintiffs appealed. 


Mr. W. H. Malone, for plaintiffs. 
Messrs. McLoud, Davidson and Battle & Mordecai, for de- 
fendants. 


SmituH, ©. J. This action began in the year 186], is for 
the possession of a tract of land formerly belonging to 
Robert Love and James R. Love, under whom both parties 
claim, and must conform as far as practicable to the new 
rules of practice and procedure, ©. C. P., § 8. 
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On the trial of the issue, the plaintiffs in support of their 
title exhibited an executory agreement executed on October 
13th, 1841, with seals, by the said Robert and James R. 
Love to Wesley Young, the ancestor of plaintiffs, for the 
purchase by the latter, for the cofisideration ana on the 
terms therein expressed, of a tract of land thus described : 
“ Beginning on Jesse Young’s line and Thomas Young and 
Edward Wilsun and George Woody and to the ......... of a 
ridge joining said Woody land, and running a parallel line 
with a course extended to thé top of said ridge, all the land 
within said bounds.” | 

They also produced a deed bearing date September 29th, 
1859, from said James R. Love in his own right, and him- 
self and others named, executors of Robert Love, deceased, 
to Wesley Young, which, for the consideration $1,025, stated 
to have been paid on the 23th of October, 1842, conveys in 
fee “all that tract or parcel of land lying in the county of 
Yancey in the state of North Carolina,” and particularly 
setting out its boundaries as containing 20350 acres, which 
it is conceded embraces the land in dispute. They also 
showed the transcript of a record of a suit instituted on Jan- 
uary Ist, 1859, in the superior court of law of Haywood 
county by James R. Love, survivor of the partnership firm 
of which himself and the testator, Robert, were members, 
against Wesley Young to enforce his liability under the 
agreement for the residue of the purchase money unpaid, 
from which it appears that upon the finding of the jury, 
upon the contested issue raised, judgment was recovered at 
September term, 1859, by the plaintiff, James R. Love, for 
the sum of $1,417.86, whereof $797.50 is principal money, 
and that execution issuing thereon was returned satisfied 
to the succeeding term. 

The defendants derive their title under a decree of the 
court of equity of Buncombe county entered on April 18th, 
1857, by consent, in a suit at the instance of the heirs and 
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devisees of Robert Love against James R. Love, his execu- 
tor, for a settlement of the testator’s estate, by virtue of 
which all the undisposed of lands held by the deceased and 
his co-tenant, James R. in common, were sold to the defend- 
ants, and, after report, confirmation and order for title, on 
June 8th, 1862, conveyed to them by the clerk and master. 
The deed, conforming to the terms of the decree, gives the 
boundaries of the land and excludes from its operation in 
express words such parts thereof within those boundaries, 
as had by the owners been préviously sold. 

The principal matter in controversy seeins to have been 
as to the sufficiency of the descriptive words used in the 
agreement to designate and identify the land, and its effi- 
cacy in creating an objection which the deed of September, 
1849, recognizes and undertakes to fulfil. If it binds the 
vendors, as it was decided in the action for the purchase 
money it did bind the vendee, and the obligation is mutual, 
then an equitable estate was created by force of the contract, 
converted by the deed into a legal estate afterwards, which is 
outside of the authority conferred by the decree and of the 
terms of the deed made to carry it into effect. Ifit does not 
so bind, and the plaintiffs’ right originated in the deed to 
their ancestor, the title of the defendants, although perhaps 
not affecting the issue in this possessory action, must ulti- 
imately prevail by reason of its relation to the date of the 
decree and its effect in sweeping away any intermediate vol- 
untary conveyances, as in the case of sales under execution. 
Testerman v. Poe,2 Dev. & Bat., 103; Richardson v. Thornton, 
7 Jones, 408. 

When the case was here on a former appeal, Judge Rop- 
MAN, in delivering the opinion and adverting to the agree- 
ment, remarks, that “the boundaries of the land to be con- 
veyed appear on the face of the agreement to be indefinite, 
although perhaps they may be shown to be certain by a 
survey. The number of acres included in the boundaries 
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given was evidently unknown to the parties, and it must 
have been contemplated by the parties that it should be af- 
terwards ascertained by a survey.” 79 N. ©, 201. The 
language employed in the instrument to describe the land 
would seem to surround no definite space and to give a part 
only of the enclosing lines. But the inferenee is not so clear 
as to warrant a withdrawal from the jury of the enquiry 
whether sufficient proof may not be adduced to distinguish 
and set apart the territory as deseribed and understood. 
The deed in specifying its outlines and the number of acres 
it contains, corresponds with the contract ef which it is in 
affirmance and discharge, in the price per aere to be paid 
and in the aggregate sum recited to have been paid in 1842, a 
coincidence strongly pointing to a common object. It is 
true that a description, manifestly so imperfect as not to ad- 
mit of identification, cannot be aided by intrinsic evidence 
or intent, the sole office of such proof being to ascertain 
where are the objects called for, and thus to fit the descrip- 
tion to the thing deseribed. Farmer v. Baits, 83 N. C., 387. 
There is obscurity #f not repugnance in the statements of 
the case upon this point. Testimony was heard by the jury 
for the purpose of locating the land, under the descriptive 
language of the agreement, and the jury were directed “if 
there was sufficient evidence to satisfy them that the paper 
writing of 1841 covered the land or any part of it in pos- 
session of defendants, they should find for the plaintiffs ”— 
an instruction of which the appellants cannot complain. 
Yet when the agreement was offered to show legal authority 
in the executors to convey and thus connect it with the 
deed, an objection based on “its vagueness and want of cer- 
tainty,” (by which we understand to be meant its intrinsic 
and incurable defect, as a contract) was sustained by the 
court, and thus really nothing left for the jury to pass upon 
and determine. 

There is another aspect of the case presented: The result 
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of the action at law, notwithstanding the resistance made, 
in charging Wesley Young with the balance of a specific 
sum due on his covenant, fixes necessarily also the quantity 
of the land bought, for the one measures and regulates the 
other, the sale being at the rate of a half dollar per acre; 
and as it conclusively determines the legal obligation of the 
vendee to pay, it equally establishes his right to have the 
land, by a specific performance of the contract. This adju- 
dication, although made after the decree, decides the prece- 
dent liability incurred before any adversary interest had 
accrued under the proceedings tn equity, and which follows 
the transfer to the defendants. This equitable estate in the 
plaintiffs’ ancestor is saved alike from the operation of the 
decree and the subsequent deed, both of which are confined 
to unsold Jands held by the tenants in common. There is 
consequently no conflict in the title derived by the opposing 
parties from a common source, and the charge of the court 
that the deed of James R. Love and the executors of Robert, 
being subordinated to the decree of 1857, passed no estate 
unless there was a pre-existent contract of sale, cannot be 
sustained, since if not itself erroneous it was calculated to 
mislead the jury in finding their verdict. The action at 
law supports the validity of the agreement as binding upon 
both parties, and its effect is fo raise an equitable estate in 
a definite extent of territory ascertained by the sum to be 
paid, and if necessary its limits fixed by actual survey. 
This area if within the defendants’ boundaries is excluded 
from them. 

Again, the action was begun when the right to recover 
depended upon the possession of the legal title, and as we 
interpret the Code, retains until final judgment this feature 
of the former practice. The plaintiff cannot succeed unless 
his cause of action existed when he commenced his suit, 
and correlatively he ought not to fail if he then had a cause 
of action. The deed to Wesley Young is in time prior to 
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that of the defendants and vested the legal estate in him, un- 
less the deed to the defendants by relation to the decree 
divested it as of that date and passed it tothem. It admits 
of qauesiion whether the doctrine of relation extends so far 
as to allow an effective defence in the present suit. The 
rule governing a sheriff’s deed seems to be equally appli- 
cable to a deed executed by a commissioner who acts under 
the mandate of a court. “ Whatever relation to the time of 
the sale a conveyance may have for some purposes,” says 
Chief Justice Rurrry, referring to a sheriff’s deed, in Davis 
v. Aeans, 3 Tred., 525, “it cannot be carried to the unreason- 
able extreme of proving the title in an action that was 
brought before the deed was made.” This remark was made 
in referring to an action of ejectment, and it is held to be 
equally applicable to an action of tresnass, in the subsequent 
ease of Presnall v. Ramsour, 8 Ired., 505. In both of them, 
as In that before us, the deed was executed after the com- 
mencement of the suit, and the difference between them 
consists in the fact that the deeds were there offered by the 
plaintiff to maintain his action, and here, by the defendants 
to defeat the action on by proof of title in themselves. With- 
out directly deciding the point, it is suggested in order to 
direct the attention of counsel to the question upon another 
trial. 

For the reasons given and the errors pointed out, there 
must be a new trial, and it is so adjudged. Let this be cer- 
tified. 

Error. Ventre de novo. 
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STATE v. WILLIAM H. VANN. 
Appeal—Insanity—Stay of Judgment and Lxecution. 


1. No appeal lies from an order of continuance of a cause. 


2. If a prisoner after conviction of a capital felony suggests insanity, the 
judgment must be suspended until the fact can be tried by a jury; if 
after judgment, execution must be likewise stayed. 

(State v. Hinson, 82 N. C., 540; State v. Pollard, 83 N. C., 579 5 State 
vy. Lane, 4 Ired., 484, cited and approved.) 


PROCEEDING in a criminal action at Fall Term, 1850, of 
Hertrorp Superior Court, before Schenck, J. 

The prisoner being brought to the bar of the court for 
judgment pursuant to the decision of this court, reported in 
82 N. C.,, 631, was asked if he had anything further to say 
than he had already said why sentence of death should not 
be pronounced upon him, and in answer thereto (through 
his counsel) suggested that the prisoner since his conviction 
had become insane, and in support thereof produced afh- 
davits. Thereupon he demanded a jury trial of the question 
of his insanity and asked for a continuance of the cause un- 
til the next term to prepare for trial. The court held that 
he was entitled to ajury to inquire into the fact, and if it 
should be found favorably to the prisoner, the judgment 
must be suspended until his sanity wag restored, and there- 
upon remanded him to prison and continued the case that 
the issue might be tried by a jury. From this ruling the 
solicitor for the state appealed. 


Attorney General, for the State submitted the case upon 
the rule laid down in 4 Blk. Com., 25, 395, 396. 


No counsel for defendant. 


Snrrg, C. J. The order is strictly one of continuance 
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pased upon an opinion hypothetical and dependent upon 
the finding of the jury. If that finding be adverse to the 
prisoner, the question will not arise. It is needless to cite 
authorities to show that an appeal in a criminal case lies to 
this court only after a final determination, and we simply 
vefer to the recent case of State v. hnson, 82 N. C., 540, and 
those therein cited, and its recognition in State v. Pollard, 83 
N. C., 597. 

It is true that in State v. Lane, 4 Ired., 484, the late chief 
justice then presiding in the superior court of law of Edge- 
combe, refused to proceed to judgment according to the 
mandate of this court, on the ground that one of its mem- 
bers having died during the argument, the two surviving 
judges were incompetent to proceed until the vacancy was 
supplied, and an appeal from this refusal was entertained 
and a peremptory mandate awarded. But this was in sub- 
stance a final determination of the cause as then before the 
supericr court, and furnishes no precedent for the present 
appeal. 

As however the question intended to be presented will 
probably arisc hereafter, and we have formed a definite 
opinion upon it, we will consider and dispose of this assign 
ed error also. We concur entirely with the ruling of His 
Honor, that jadgment must be suspended if the prisoner has 
become insane since his trial and 1s still insane, until he 
recovers his reason, and that an issue to besubinitted to the 
jury is the proper mode of ascertaining the truth of his alle- 
gation. The principle is thus laid down by Lorb Hate: 
‘Tf a man in his sound memory commits a capital offence, 
and before his arraignment he becomes absolutely mad, he 
ought not by law to be arraigned during such his phrensy, 
but be remitted to prison until that Incapacity be removed. 
* * * And if such person after his plea and before his 
trial become of non-sane memory, he shall not be tried; or 
i after his trial he become of non-sane memory, he shali not re- 
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ceive judgment ; or of after judgment he become of non-sane 
memory, his execution shall be spared; for were he of sound 
memory, he might allege somewhat in stay of Judgment or 
execution.” Hale P. ©.,34. The same language is used by 
BLACKSTONE, and he adds: “ For as is observed by Sir Ep- 
WARD CokE, the execution of an offender is for exanzple, ut 
poena ad paucos, metus ad omnes perveniat ; but so it is not 
when a madman is executed, but should be a miserable 
spectacle, both against law and of extreme inhumanity and 
cruelty, and ean beno example to others. But if there be any 
doubt whether the party be compos or not, this shall be tried 
by ajury.” 4 Blk. Com., 25. The same rule is laid down 
by the elementary writers and may be found in adjudged 
eases. Shel.-on Lunacy, 467; 1 Bish. Cr. L., § 487; ree- 
man vy. People, 4 Dento, 9. 

But for the reasons stated, the appeal was improvidently 
taken and must be dismissed. 

PER CURIAM. Appeal dismissed. 


STATE v.. THOMAS M,. MOORE.. 
Appeal by State~Refusal to mark one as prosecutor. 


The right of the state to appeal in criminal actions has beer recognized im 
but four cases: 1. Where judgment has been given for defendant upor 
a special verdict. 2. Upon a demurrer.. 3. Motion to quash. 4. Ar- 
rest of judgment. The state therefore has no right of appeal from the 
retnsal of the court to mark one as prosecutor of record, 

(State v. Swepson, 82. N. C., 541; State v. Padgett, 1b., 544; Statev. Lane, 
78 N. C., 547; State vy Bobbditi, 70 N. C., 81, cited and approved.) 


Morton in a criminal action to make a prosecutor of ree« 
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ord, heard at Fall Term, 1880, of Penper Superior Court, 
before Gudger, J. 

The indictment which was found in the criminal court of 
New Hanover county charged the obtaining of certain mon- 
ey from one C. G. Stevens by false pretence. The case was 
removed to Pender for trial, and placed on tlie docket of the 
superior court or that county at spring term, 1878; and at 
fall term thereafter the following order was made by the pre- 
siding judge; “ Defendant discharged, cause continued.” 
At fall term, 1879, on imetion cf the scliciter the court or- 
dered that a cepias issue, and the defendant by virtue thereof 
was again arrested. At spring term, 1S50, on motion, it was 
ordered by the court that said C. C. Stevens be notified to 
show cause at the ensuing term why he shoulda nct be made 
the prosecutor of record, and the respondent accordingly 
appeared by counsel and answered the rule. IJiis Honor 
found that tt was at the respondeut’s instance that the in- 
dictment was instituted, but said Stevens was not marked as 
presecutor at the time of sending the bill to the erand jury, 
and being of opinicn that the act ef 1879, ch. 49, providing 
for ascertaining and marking a prosecutor after bill found 
could only be made to apply to indictments commenced 
after the passage of the act, refused to grant the motien, and 
discharged the rule to show cause, frem which ruling the 
soliciter for the state appealed. 


Attorney Gereral, for the State. 
Noe counsel for respondent. 


ASHE, J. Weare not called upon to decide the question 
of law raised upon the ruling of His Honer in the court 
below, for the case is net properly constituted In this eourt. 
The state has ne right of appeal in a case like this. Its 
right of appeal in a eriminal action is not derived from the 
enmmon law or any statute of this state, but has ebteined 


«J 
ae) 
an) 


IN THE SUPREME CoURT. 


nr 


STATE 2. MARSTELLER. 


under the sanction of the courts by a long practice, and has. 
been recognized in but four cases, to-wit: where judgment 
has been given for defendant upon a special verdict; upon 
a demurrer; a motion to quash; and arrest of judgment. 
State v. Swenson, 82 N.C., 541; State v. Lane, 78 N. C., 547 ; 
State v. Bobbitt, 70 N. C., 81; State v. Padgett, 82 N. C., 544. 

The appeal must be dismissed. Let this be certified to 
the superior court of Pender couuty. 

Per CuRIAM. Appeal dismissed. 


STATE v. WEBB MARSTELLER. 


Assault and Battery. 


Defendant intruded upon the premises of proserutor who took hold of 
him to lead him off, when defendant put his hand in his pocket and 
partly drew out a Knife, and thereupon the prosecutor desisted and, 
went into the house, the defendant cursing him; Held an assault. 


(State vy, Hampton, 63 N. C., 18; State v. Shipman, 81 N. C., 513, cited 
and approved.; 


[npicTMENT for an assault tried at Fall Term, 1880, of 
CLAY Superior Court, before Gilmer, J. 
YVerdiet of guilty, judgment, appeal by defendant. 


Attorney General, for the State. 
Messrs. Reade, Bushee & Busbee, for defendant. 


Rurrin, J. We think the defendant’s ease was fairly left 
to the jury and that he has no well founded cause of com- 
plaint against either the charge of His Honor or the action 
of the jury. 

The indictment against him was for an assault upon one 
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3.8. Perry, who testified on the trial that, after being for- 
bidden to do so, ihe defendant came into the enclosure 
around the dwelling of the prosecutor and where he was at 
work; when asked what he was doine there he cursed the 
prosecutor and said he was goirg where he pleased, and 
when ordered off, said he would go when he got reedy. 
The prosecutor then took held of defendant to lead him 
from the enclosure when the defendant put his hand in his 
coat pocket wud partly drew cut what prosecutor supposed 
to be a knife, and thereupon he desisted for a time from his 
efforts to remove him. The defendant still refusing to go 
the prosecutor again took hold of him and attempted to 
lead him away when the prosecutor 2guin desisted, and on 
account, as he said, of this shew of force by defendant, went 
tuto his house, the defendant cursing him as he went. 

The defendant asked His Isnor to charge the jury “ that 
if they believed the prosecutor took hold of the defendant 
{wice, and he then did not offer to strike the prosecutor, it 
was evidence to the jury that he was not there for the pur- 
nose of having a difficulty with him, and that if the de- 
fendant did not prevent the prosecutor from going where 
he wanted to go, and at the time he wanted to go, he would 
not be guilty.” 

The court declined to charge as requested, but instructed 
the jury that the question for them to consider was not 
whether the defendant was there for the purpose of stabbing 
the prosecutor, or having 4 difficulty with him, but whether 
he committed an assault upon the prosecutor, and that they 
were to consider all the circumstances of the case, and if 
they believed from the circumstances and the testimony 
that the defendant exhibited a knife, and that by reason of 
such demonstration of force, the prosecutor was made to 
desist from his effort to remove him from his premises and 
to return to his house, then the defendant was guilty of an 
assault, 
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We cannot see wherein this case differs in principle from 
that of State v. Hampton, 63 N.C., 18; or that of the State v. 
Shipman, 81 N.C., 513. The defendant’s not quitting the 
yard of the presecutor when ordered to do so, gave to the 
latter the right to put him out, and if he was made to desist 
from the exercise of that right, by such a show of force on 
the part of the defendant, as might reasonably effect a man 
of ordinary firmness, then the defendant was guilty. _ 

No man has aright by a show of force to put another 
and an unoffending person in an immediate fear of bodily 
harm. 

Suppose that under the influence of such a fear, the pros- 
ecutor in this instance had resorted to force and stricken the 
defendant, he would have been justified. That he forbore 
to do so and put in practice “the better part of valor” can- 
not affect the question of the defendant’s guilt. 

No error. ‘Affirmed. 


STATE v. WARREN SANDERS. 


Confession—Judge’s Charge. 


1. Faets accompanying a prisoner’s confession found by the court below 
are conclusive; but whether they are sufficient to warrant the admis- 
sion of the evidence is a matter of law and reviewable, 


2. In lareeny, it was found by the court that the defendant was arrested, 
tied and earried by an officer to the honse of the employer of defend- 
ant in another courty, when a vest fone of the articles charged in the 
indictment) was exhibited hy the said employer to defendant, and in 
reply to the question, ‘‘ where did you get that vest,’ the defendant 
said, “from you sir,’’ and the court admitted the declaration as volun- 
tary, no improper influences being shown to exist ; Held, no error. 

3. Where on the trial of a eriminal action, no evidence asto character 
being offered by defendant, the court told the jury that the state could 
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not introduce such evidence but it was the right of defendant to offer 
it if he chose, and that no unfavorable inference could be drawn 
from his failure to do so; and added, that they must find their verdict 
upon the facts proved; Jfeld, that althongh the former part of the 
charge might by itself be objectionable, yet the error was cured by the 
latter, . 

(State v. Andrew, Phil., 205; State v. Whitfield, 70 N. C., 3563; State v. 
Staleup, 2 Tred, 50; Stute v. Cruse, 74 N. C., 491, cited and approveil.) 


InpicrMeENt for larceny tried at Fall Term, 1880, of Wake 
Saperior Court, before Graves, J. 
Verdict of guilty, judgment, appeal by defendant. 


Altorney General, for the State. 
Messrs. Mason & Devereux, tor defendant. 


Dittarp, J. The defendant was charged in the bill of 
indictment with the larceny of divers articles, and among 
them a vest, and on the trial, he took two exceptions, one to 
the admission In evidence of a certain confession to Dr. 
Leach, and the other to the charge of the judge to the Jury, 
and these constitute the only points for the determination of 
this court. 

The state having offered evidence tending to show the 
larceny, and that, in a few days thereafter, the goods were 
found in an outhouse on the plantation of Dr. Leach, in 
Johnston county, on which the defendant was living as his 
hireling, and also tending to show that defendant very 
shortly after the larceny had sold the vest mentioned in the 
bill of indictment to a fellow-servant, then proposed to show 
by Dr. Leach the account given by the defendant on the 
night of his arrest as to how he came by the vest. The de- 
fendant objected on the gronnd that his declaration or ad- 
mission had been procured by daress and the court having 
admitted the evidence, the defendant execpted. Verdict of 
euilty, judgment, appeal by defendant. 
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Under the objection made, the admissibility of the con- 
fession depended on the facts accompanying it and the legal 
inference therefrom, the facts being matter for the decision 
of the judge and cunclusive, and the sufficiency or insuffi- 
cleucy thereof to warrant the admission or exclusion of the 
evidence being matter of law reviewable in this court. 
State v. Andrew, Phil., 205; State v. Whitfield, 70 N. C., 856. 
If from the facts the legal inference be that the confession 
was voluntary, then the evidence was receivable, otherwise, 
not. . | 
The only facts found by His Honor and put upon the 
record as bearing upon the point of objection, are, that on 
the evening of the arrest on the plantation of Dr. Leach, in 
Johnston county, the defendant, formerly a slave, was car- 
ried, being tied at the time, by the officer in charge to the 
dwelling house of Dr. Leach, when the said Leach, in the 
presence of four or five white men at his house, no person 
of color being prezent, called the attention of the defendant 
to the vest claimed to be the one described in the bill of in- 
dictment, and which he then held in his hand and asked 
him, “ where did you get that vest?” to which the defendant 
replied “from you, sir.” Dr. Leach also testified that the 
defendant bad on at the time a vest which he had sold him, 
and that when he asked the question he was not speaking of 
that, but of the vest which he held in his hand. 

Upon these facts we concur in the legal inference of the 
judge below, that the answer of the defendant to Dr. Leach’s 
question was voluntary and therefore admissible as evi- 
dence. 2. 7 © es . | 
Confessious are to fbe taken as prima facie voluntary and 
admissible in evidence, unless the party against whom they 
are offered allege and show facts authorizing a legal infer- 
ence to the contrary. Roscoe’s Crim. Ev., 53. In this case 
it cannot be seen from the statement of the case of appeal, 
that the restraint of defendant’s liberty at the time of the 
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confession was illegal, nor that he was accompanied to the 
house of Dr. Leach by any others than the effieer ; and it 
cannot be secn that any violence was done or threatened or 
fear excited by Dr. Leach and the white men at his house, 
or any or either of them. The fact of the admission being 
made in answer to «x question put by Dr. Leach, in whose 
employment the defendant was, allords no inference ef an 
influence to Induce an untrathfal statement, nor does the 
fact of the defendant's being tied at the time, operate to ex- 
clude the evidence proposed. An officer has the right to tie 
a prisoner if he thinks it necessary to provent escape, and. 
a coutession made at such a time will be admitted as evi- 
dence, unless it appear it was done in such manner as to 
constitute an inducement to confess, in order to get rid of 
the pain of it. State v. Stafcup, 2 Tred., 00; State v. Cruse, 
TL N.C., 491. Upon these views it seems to us there was 
no error in admitting evidence of the defendant’s answer te 
the interrogatory of Dr. Leach. 

2. The judge in his chargs, no evidence as to character 
having been introduced, told the jury that the state could 
not introduce evidence as to the defendant’s character, but 
that it was the right of the defendant to offer evidence as to 
his good character if he chose, and he had not done so, but 
that no unfavorable inference could be drawn from his fail- 
ure to offer such evidence ; and he added that the jury must 
find upon the facts proved, whether the defendant was 
guilty or not. ~ 

Good. character, without doubt, in some prosecutions, is 
of much weight in favor of the accused, and he only may 
open the door to evidence astothat. But if he should ont 
to adduce evidence to that point he is still presumed by the 
law to be innocent; and it is inadmissible for the jury to 
consider, or be allowed to consider, an omission to make 
such proof as. counteracting or displacing the presumption 
in the accused’s favor. 
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The comment of His Honor on defendant’s right and fail- 
ure to offer evidence of his good character was unnecessary, 
and by itself would probably have been an error, but the 
jury were told in immediate connection therewith that no 
unfavorable inference was to be drawn from that failure of 
proof, and that they must find their verdict on the facts 
proved. This caution to the jury, we think, rendered it im- 
possible that the jury should be misled, and so the error of 
the previous remarks of the court was cured. 

There is no error, and this will be certified to the end that 
the court below may proceed to judgment. 

Per CuRIAM. No error. 


STATE v. C. C. GARDNER and another. 


Conspiracy, where one defendant ts competent witness for the 
other. 


On trial of an indictment for conspiracy, where the defendants are 
charged in the bill with conspiring with another who is not indicted, 
it was held that they were competent witnesses for each other under 
the act of 1866, ch. 48,§ 3, and but for that charge (conspiring with the 
party not indicted) they would be incompetent. 


(State vy. Tom, 2 Dev., 569; State v. Mainor, 6 Ired., 840; State vy. Ludwick, 
Phil., 401; State vy. Rose, [b., 406; State v. Parham, 5 Jones, 416; State 
vy. Cox, N.C. Term Rep., 155, cited and appreved.) 


INDICTMENT for conspiracy tried at Spring Term, 1880, of 
WAYNE Superior Court, before Avery, J. 

The defendants, Gardner and Ellis, were indicted for con- 
spiring together with one Joyner (who was not indicted) to 
commit an assault and battery upon one William J. Iverr. 
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Attorney General, for the Siate. 
Messrs. G. V. Strong, G. M. Smedes and W. T Feercloth, tor 


defendants. 


Asner, J. There were several exceptions taken in the 
course of the trial, only one of which we deem necessary te 
be considered for the determination of the appeal. It Is 
whether the defendants were competent witnesses for each 
other. Out of the mass of unnecessary evidence sent np in 
the statement of the case, we extract the following portion ef 
it as sufficient to show the application of the principls of law 
which is presented by the record and upon which the case 
turns: 

One Joyner, a witness for the state, with whom the de- 
fendants are charged in the bill as having conspired, but 
not indicted, testified that about the oth of September, 1879, 
after the defendant, Gardner, had supplied him with a couple 
of drinks at a grocery at Saul’s Cross Roads in the county of 
Wayne, he took witness out in front of the store and said to 
him, “I have alittle trick I want you to help me go through 
with. There isa d—d thief in this place and we want you to 
help us whip him and run him away from here.” Defendant 
Ellis was standing with him at the time. Witness said 
that is something I neverdo. Defendant Gardner said there 
is no use of going backwards, I hired you and you will get 
your money and you must do as I tell you. A white man 
then came up wearing a straw hat and said, “boys, you have 
waylaid your time, he has gone up to his house.” The de- 
fendant Ellis then said, “ Pll tell you what do, your man is 
about the size of Peter Barnes. Let him go there and call 
himself Peter Barnes and ask for whiskey for his wife, and 
he will get up and come to the door.” The defendants 
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Gardner and Ellis both told him to go to the house of Wa. 
J. Kerr and as soon as Kerr came oxat “to knock him out 
for dead, so he could not make a bit of fuss.” When they 
said this, they had gone with witness and had gotten under 
the mill house shelter about twenty-five or thirty yards from 
Kerr’s house; that he left them under the shelter, went to 
Kerr’s house and called him out, representing himself as 
Peter Barnes, and told him he wanted some whiskey and 
the clerk would not let him have any. As Kerr came to 
the door witness caught him by the throat and choked him; 
they got out of the door, and about that time some one fired 
a pistol near him and he ran off; about the same time three 
or four shots were fired from the shelter; he ran to the shel- 
ter, and Gardner and Ellis were still there and they fired 
three or four shots towards Kerr’s house after he got there. 

During the trial the defendant Ellis was offered as a wit- 
ness for his co-defendant, Gardner, and his counsel proposed 
to show by his testimony facts and circumstances tending 
to show that the defendant Gardner was not present at the 
difficulty. It was offered as substantive evidence and also 
to contradict the witness Joyner, and Gardner’s counsel pro- 
posed especially to prove by witness, that immediately be- 
fore the shooting he was with the defendant Gardner at such 
a, distance from the shooting that it was impossible for de- 
fendant Gardner to have been present at the shooting. The 
solicitor for the state objected. The objection was sustained 
and the defendant excepted. 

We are of the opinion the exception was well taken. 

Conspiracy is a crime which requires the guilty co-operta- 
tion of two at least to constitute the offence, and upon the 
trial of an indictment of two for such an offence, the ac- 
quittal of one necessarily acquits the other. State v. Tom, 
2 Dev., 569; State v. Mainor, 6 Ired., 340. 
. And it is contended on the part of the state that if Ellis 
is admitted as a witness to prove the innocence of Gardner, 
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the legal effect of it will be to acquit himself, for he will be 
giving evidence for himself, which the law did not permit 
at the time this indictment was tried. That would be true 
if the indictment charged the defendants with conspiring 
between themselves alone, for in that ease the acquittal of 
one would necessarily amount to the acquittal of the other, 
and the testimony of the witness would be incompetent as 
falling within the exception in the third section of the act 
of 1866, ch. 48, which provides that nothing contained in 
the second section of the act shall render any person com- 
petent or compellable in a criminal proceeding, to give 
evidence for or against himself, &c. It was upon this con- 
struction of that section that in the case of State v. Ludwick, 
Phil. 401, the husband was held to be incompetent to testify 
in behalf of the prisoner where the wife of the witness was 
indicted as an accessory to the principal felon. The con- 
struction given that section of the act in that case was 
founded upon the distinction taken between those offences 
where the acquittal of one is in legal effect the acquittal of 
the other, as-in cases of principal and accessory before the 
fact, conspiracy, fornication and adultery, and those cases 
where one may be innocent and the other guilty, as assault 
and battery, larceny, &c. State v. Rose, Phil. 406. But the 
principle involved in that construction does not apply to 
this case; for here, the two defendants are charged with a 
conspiracy between themselves and one Joyner who is not 
included in the indictment, and it has been held as settled 
law that one man may be indicted for a conspiracy with 
another to the jurors unknown. State v. Tom, supra; Bish. 
Cr. L., § 186; Whar. Cr. L., § 2338. In New York, in the 
case of People v. Malten, 4 Wend., 229, it was held that an 
indictment for conspiracy was good, though the other con- 
spirators were actually known to the grand jury and their 
names might have been actually set forth, for there was no 
legal necessity for making mention of their names. “In a 
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charge of conspiracy,” said the court, “it seems no more 
necessary to specify the names of the defendants’ coadjutors 
than in an indictment for an assault and battery to name 
others besides the accused who are concerned 1n the tres- 
pass, if the fact were really so.” 1 Bish. Crim. Pro., § 186. 
It is also settled that in censpiracies, riots, fornication and 
adultery, and such like offences, where the concurrence of 
two or more is necessary to their commission, one party 
may be tried, convicted and punished before the otber is 
tried. 3 Burr Rep., 1263; 1 Lord Raym, 454; 2 Salk., 595; 
Stute v. Parham, 5 Jones, 416. In the case of State v. Cox, 
N.C. T. Rep., 155 (597) it was decided that a man may be 
scparately indicted for fornication and adultery. The charge 
there against the defendant was for bedding and cohabiting 
with a» woman named Hawkins. .A motion was made to 
quash the indictment becanse the woman was not joined 
with the defendant in the charge. The court sustained the 
indictment and the case is cited with approval in Stute v. 
Parham, supra. The principle upen which the decision was 
made in that ease was that the defeudant may be tried by 
himself and convicted, and judgment may be given against 
him, because as fo him the guilt of the other party is found 
as well as his own; though the guilt of the woman 1s not 
sfound as to her, for that remains to be ascertaincd upon the 
trial which is subsequently to be had, though if the woman 
had been first tried and acquitted or had been tried jointly 
with the defendant and acquitted, the defendant must like- 
wise have been acquitted, Ade v. Jom, supra. 

Upon the authorities cited we are of the opinion the de- 
fendants were competent witnesses for each other under the 
act of 1866, ch, 45, inasmuch as they are charged with con- 
spiring with another who is not indicted, and but for that 
charge would be incompetent for the reasons given. 

As to the matter of their evidence after being introduced, 
that is another question to be considered by the court when 
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it arises on their examination, as for instance, it was com- 
petent for Ellis to testify as to the innocence of his co-de- 
fendant, but not that he himself was not guilty. Should it 
be objected that if the defendants should be examined in 
behalf of each other, the effect might be to acquit both, not- 
withstanding the charge that they conspired with another 
not joined“in the indictment, the answer to that is, that the 
same objection would lie against the competency of the de- 
fendants, as witnesses for each other in every case. 

There is error. Let this be certified to the superior court 
of Wayne county that further proceedings may be had in 
conformity to this opinion and the law. 

Error. 3 | Venire de novo. 


STATE v. JAMES G. KING. 
Different Counts—Mismarking—Evidence— Trial. 


1, Several counts for different offences may be joined in the same indict- 
ment, where the judgment on conviction of either is the same ; and in 
such ease if is usual to require the solicitor to elect upon which count 
he will try before the accused commences the examination of his wit- 
nesses, A refusal to quash for such alleged misjoinder is no ground 
for arrest of judgment. | 

2. On trial of an indictment for mismarking a hog, parol evidence is ad- 
missible to prove the “‘mark”’ of the prosecutor. (Section one, chap-. 
ter 16 of Battle’s Revisal has no application to this case). And any 
circumstance tending to show the guilt of the defendant is also admis- 
sible. 

3. The judge presiding may in his discretion allow the examination of 
wituesses at any stage of atrial, in furtherance of justice. 


(State v. Bryson, Winst., 86, cited and approved.) 


47 
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INDICTMENT for a misdemeanor tried at Fall Term, 1579, 
of STANLY Superior Court, before Buxton, J. 

The defendant was charged with a violation of section 46, 
chapter 32 of Battle’s Revisal, in misinarking a hog. The 
case originated in Union county and was removed to Stanly 
for trial. The indictment contained three counts; (1) for 
altering the mark of one hog, the property of C. L. Helms: 
(2) for defacing the mark of one hog, the property of said 
Helms; and (8) for mismarking one hog, the property of 
said Helms. 

The defendant moved to quash the indicturent for mis- 
joinder of counts for distinct and separate offences. Motion 
overruled, and defendant excepted. He then moved to re- 
quire the solicitor to elect upon which count to try the de- 
fendant, and the judge refused to require the solicitor to do 
so until after the evidence was gone through, and at the close 
of the evidence he elected to rely on the third count. being 
the one for mismarking. 

The prosecutor, Helms, during his examination was asked 
if he had any mark for his hogs, andifso, what was it. The 
defendant’s counsel interposed and asked if his mark had 
been recorded, and on the witness’ answering, “no,” object- 
ed to the evidence on the ground that the mark could only 
be proved by the record—citing Bat. Rev., ch. 16,§ 1. Iis 
Honor overruled the objection and the witness proceeded to 
describe his mark, to which the defendant excepted. 

The solicitor asked the witness if he had ever heard the 
defendant savy what was his mark. The question was ob- 
jected to on the same ground as the preceding exception, 
but it was overruled by the court and the testimony admit- 
ted, There was no conflict of evidence as to the respective 
marks of the prosecutor and defendant. 

The state introduced evidence tending to show that the 
prosecutor was the owner in October, 1877, of an unmarked 
sow eighteen months old, of a very wild nature, which had 
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made her bed in the woods and had had a litter of five pigs, 
then unknown to the prosecutor, and that defendant had 
put the sow and pigs in his mark; that in December fol- 
lowing, on one Saturday afternoon, the prosecutor, défend- 
ant,and one Richardson and one Tindell met at a spot some 
three hundred and fifty yards from the bed of the sow for. 
he purpose of hunting her, the location of the bed being 
tunknown to all but the defendant. The prosecutor testified 
that while at the place of meeting, the defendant proposed 
to him to go down the branch in search of the sow. They 
went down the branch and did not find her; but on the 
next Monday morning on their way to the place of meeting, 
by agreement, for another hunt, they found the bed. The 
prosecutor asked one of the witnesses in what direction from 
the bed did the prosecutor and defendant go in search of 
the hog on the Saturday before, when they started down the 
branch together. The question was objected to by defend- 
ant’s counsel, as calculated to prejudice the jury. Objection 
overruled, and the witness stated, they went in a direction 
nearly opposite to the hog-bed. Defendant excepted. 

Tindell was then introduced as a witness for the state, 
after the defendant had closed his examination, and asked 
as to the conversation between the prosecutor and defendant 
when they met in an old field on the said Monday morning 
to hunt for the hog, according to appointment. This evi- 
dence was objected to on the ground that it was not in reply 
or responsive to any evidence offered by the defendant. 
Objection overruled, and the witness testified that defendant 
offered to call up the hog, and the prosecutor told him if 
he would do so and show the hog, the difficulty would be 
settled; but the defendant refused to call it up. 

The jury rendered a verdict of guilty, motion in arrest 
overruled, judgment, appeal by defendant. 


STATE 7 IWING. 
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aliforney General, for the State. 
No counsel contra. 


Asus, J. The defendant’s counsel, before picading, 
moved to quash the bill of indictment on the ground that 
there were three counts in the bill, cach for a separate and 
distinet offence. But each offence charged was a misde- 
menor, and the judgment upon conviction was the same 
in each case; and when thatis so, several counts for differ- 
ent offences may be joined in the same bill. Whether for 
such a joinder of counts the courts will quash an indict- 
ment, is a matter entirely within their discretion. They 
may do so, when tt is likely to embarrass the prisoner in 
his defence, but it is never a ground for arrest of Judgment. 
The most usual course of the courts in such cases, is, to re- 
quire the solicitor to make an election upon which count he 
will proceed to try. He should be put to this election be- 
fore the defendant commences the examination of his wit- 
nesses, as was done in this case. Roscoe Cr. Ev., 190; Arch. 

Cr. L., 61. 
There were several exceptions taken by the defendant in 
the course of the trial : 

The first was tothe admission of parol evidence in regard 
to the “marks” of the prosecutor and the defendant, the 
defendant’s counsel insisting that section one, chapter 16 of 
Battle’s Revisal, made it the duty of every one to brand his 
cattle, &c., and have it recorded, and as there was a record 
of the mark, it was the only evidence that could be admit- 
ted to prove it. It istrue that act, passed in 1741, and now 
generally fallen into disuse, does provide that if any dispute 
shall arise about any ear-mark or brand, the same shall be 
decided by the record thereof. But in this case there was 
no dispute about the marks; no conflict of testimony in re- 
gard to them; and it was perfectly immaterial what was 
the mark of the prosecutor, for this hog was not marked, 
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until mismarked by the defendant. If the position taken 
by defendant’s counsel should be adopted by the courts, the 
law against mismarking, &c., would be a “ dead letter” on 
the statute book; for there are very few persons who have 
their “marks” recorded. And then, as to tke evidences of 
she defendant’s mark, it was clearly admissible as his decla- 
ration or admission, which when pertinent to the issuc may 

in all cases, civil or criminal, be given in evidence against 
a party to thesuit. State v. Bryson, Winst., 86. 

As to the exceptien to the admission of the evidence with 
regard to the direction in which the defendant and the 
prosecutorhad gone from the hog-bed, when in search for the 
sow, we think it was admissible as a circumstance tendiug 
to show the guilt of the defendant, and was proper to be 
submitted to the jury that they might consider whether it 
was done in good faith or was a device adopted by him to 
elude the discovery. 

The last exception, as to the examination of Tindell after 
the defendant’s testimony was closed, with regard to the 
conversation between the prosecutor and defendant about 
“calling up the hog,” was upon the ground that is was not 
in reply or responsive to any evidence offered by the de- 
fence. There is nothing in the exception. The court, to 
attain the ends of justice, may in its discretion allow the 
examination of witnesses at any stage of the trial. 

There is no error. Let this be certified to the superier 
court of Stanly county that further proceedings may be had 
agreeably to this opinion and the law. 

PrR CURIAM. No error. 
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STATE v. WILLIAM MURPHY. 
Evidence—Larceny— Collateral Offence. 


1. Evidence of a “ collateral offence” of the same character and con-. 
nected with that charged in an indictment and tending to prove the 
guilty kuowledge of the defendant, when that is an essential element 
of the crime, is admissible ; ®erefore on the trial of an indictment for 
the larceny of a hog, where the prosecutor testified that he identified 
the property, as his, ia an enclosure of the defendant and demanded 
its delivery to him, ¢¢ was held competent for the state to prove by the 
testimony of another witness that at the same time and place and in 
presence of prosecutor and defendant, such witness said, that the 
other hog therein was his and he then an? there claimed and demanded 
it of defendant. | 

2. Remarks of ASHE, J., upon the guo anamo, intent, design, guilty 

knowledge and scventer. . 


INDiIcTMENT for larceny tried at Fall Term, 1879, of Prn- 
DER Superior Court, before Hure, J. 

The prosecutor testified on the trial, that shortly after 
losing one of his hogs, in the month of October or Novem- 
ber, he went to the house of defendant to inquire after his 
lost hog; that he described the hog to the defendant and he 
said he had not seen any hog of that description; that in 
two or three days afterwards he went to the defendant’s 
house to look after some hogs in a pen which he did not see 
on a former visit; that he found two hogs in a pen; one of 
them was his hog; the pen was on the defendant’s premises, 
about thirty yards from the road, and near the workshop of 
the defendant. He informed the defendant that one of the 
hogs was his; the defendant claimed the hog, and gave as 
a, reason for not delivering it to the witness that some other 
person would claim it; the hog was not marked. 

One Register was introduced for the state and testified 
that he went with the prosecutor to the house of the de- 
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fendant,and was present when Jones, the prosecutor, claimed 
one of the hegs in the pen as his, and’ demanded it. This 
witness also testified that the other hog in the pen was his, 
and he then and there claimed it, and demanded of the de-- 
fendant to deliver it to him. This testimony was objected 
to by the defendant, but the objection was overruled and 
defendant excepted. There was a verdict of guilty and 
from the judgment thereon the defendant appealed. 


Attorney General, for the State. 
Mr, D. J. Devane, for defendant. 


AsHE, J. The only question presented by the appeal for 
our determination is, whether the court below committed 
an errorin admitting the testimony of the witness Register, 
“that the other hog in the pen of the defendant was his 
hog, and he then and there claimed it and demanded the 
defendant to deliver it to him.” 

It is a fundamental principle of law, that evidence of 
one offence cannot be given in evidence against a defendant 
to prove that he was guilty of another. We have been 
unable to find any exception to this well established rule ; 
exceptin those eases where evidence of independent offences 
have been admitted to explain or illustrate the facts upon 
which certain indictments are founded, as where in the 
investigation of an offence, it becomes necessary to prove 
the quo animo, the intent, design, or guilty knowledge, &c. 
In such eases, it has been held admissible to prove other 
offences of like character, as for instance, in indictments for 
passing counterfeit money, the fact that the defendant, about 
the same time, had passed other counterfeit money of like 
kind, has been uniformly held to be admissible to show the 
scienter or guilty knowledge. Soon a charge for sending a 
threatening letter, prior and subsequent letters from the 
defendant to the person threatened, have been received in 
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evidence, explanatory of the meaning and zntent of the par- 
ticular letter, upon which the indictment is found. ez v. 
Boucher, 4 C. & P., 562. 

It the case of Rev v. Yord, R. & R. C, C., 531, it was held 
by the twelve judges, that if upon an indictment for malt- 
cious shooting it be questionable whether the shooting was 
by accident or design, evidence may be given that the pris- 
oner at another time intentionally shot at the same person. 

In Alabama it has been decided that “where the question 
of identity or intent is involved, or where it 1s necessary to 
show a guilty knowledge on the part of the prisoner, evi- 
dence may be received of other criminal acts than those 
charged in the indictment.” Yarborough v. State, 41 Ala., 
405; Thorp v. State, 15 Ala., 749. 

(Qn indictments for recciving stolen goods knowmg them 
to be stolen, the prosecutor has been allowed to prove sev- 
eral acts of like character, with the view of showing there- 
from a guilty knowledge on the part of the defendant. 
Whar. Cr. Law, § 689. But as was suggested by the author, 
there should be some evidence showing a link or connection 
between them. 

In ex v. Davis, 6 Car. & P., 117, on the trial of an in- 
dictment for receiving stolen goods, for the purpose of show- 
ing guilty knowledge of the defendant, evidence was admit- 
ted that other goods found at the same time in the house of 
the defendant, were stolen, although they were the subject 
of an indictment then pending. The judge before whom 
it was-tried, said: “A particular line is now fixed upon. 
All is evidence with a view to the sctenter. There is no ex- 
cluding the other articles found. But I do not think you 
should go further.” That is, that the evidence was admis- 
sible to show the gully hnowledge of the defendant, but for 
no other purpose.- “It is important not to confound the 
principles upon which the two classes of cases rest. On the 
one hand it is admissible to produce evidence of a distinct 
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crime to prove scienter, or make out the res gest, or to eXx- 
hibit a chain of circumstantial evidence of guilt in respect 
to the act charged. On the other, it is necessary strictly to 
limit the evidence to these exceptions, and to exclude it 
when it does not legitimately fall within their scope.’ Whar. 
Cr. Law, § 690. | 

From the investigation we have given the subject in 
reference to the case before us, we are led to the conclusion 
that where the “ collateral offence” is of the same character 
and connected with that charged and tends to prove the 
guilty knowledge of the defendant, when that is an essential 
element of the crime, and especially when the evidence 
adduced to establish it constitutes a part of the res gest, as 
in this case, proof of 1t is admissible. There is no error. 
Let this be certified to the superior court of Pender county, 
Xe. 

PER CURIAM. No error. 


STATE v. JOHN W. ALPHIN. 
False Pretence—Evidence—Judge’s Charge. 


The defendant was charged with obtiining goods by falsely representing 
that he owned a certain cow which he mortgaged to the prosecutor to 
obtain credit, and afterwards refused to surrender the same, alleging 
it to be the property of his wife. It was in evidence that she sold the 
cow to a witness (but retained possession) who tol] her she might keep 
it by repaying the price; and said witness in a subsequent transaction 
with the defendant husband reezived payment for the cow out of his 
own funds, :nd surrendered an unregistered bill of sale which was de- 
stroyed by defendant who thereafter exercised control over the prop- 
erty. Thereupon the court charged the jury that the imortgage con- 
veyed the legal title in the property to the prosecutor who had the right 
to enrll for possession before the same was due, and that the transaction 
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between the witness and defendant had the effect of putting the title 
back with the wife, and that defendant aeqnired no title thereby and 
the jury rendered a verdict of guilty; J/eld that the charge was not 
warranted by the evidence, and the defendant is entitled to a new trial. 


(Adams v. Reeves, G8 N. C., 184; Isley v. Stewart, 4 Dev, & Bat., 160; 
Young v. Jeffries, [b., 216, cited and approved.) 


InpicrMeNt for false pretence tried at Fall Term, 1878, of 
WaynE Superior Court, before choy, J. 
Verdict of guilty, judgment, appeal by defendant, 


Attorney General, for the State. 
Mr, H. R. Kornegay, for defendant. 


SmitH, C. J. The defendant is charged with obtaining 
the goods of one H. T. Ham, upon the false pretence and 
fraudulent representation of his ownership of a cow and a 
calf, then conveyed by mortgage to secure the price thereof. 
The defendant, after expiration of the credit, refused on de- 
mand, to surrender the property to the mortgagee, alleging 
that the cow and calf belonged to his wife, and not to him- 
self. Several exceptions were taken during the trial, to the 
admission of declarations of the defendant, which we do not 
deem it necessary to notice, nor the objection made to the 
permission given to tle solicitor to introduce other testi- 
mony, not strictly in rebuttal of that offered by the defend- 
ant. The evidence does not seem obnoxious to any just ob- 
jection, and the admission of other evidence, was clearly 
-within the discretion of the presiding judge, according to 
the well established practice. 

It was in proof on the trial, that the wife of the defendant 
owned several cows, andamong them, the one described in the 
mortgage, which, in March, 1872, she sold and conveyed to 
one Kornegay, and they were allowed to remain in her pos- 
session and care, for their use, until the lst day of Septem- 
ber following, the said Kornegay telling her, she could keep 
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them if she desired, by repaying him the purchase money, 
with interest from that date. Nothing further transpired 
between them on the subject. 

Kornegay was introduced as a witness for the defendant, 
and- testified, that in the month of November following, the 
defendant, who had then become the husband of the former 
owner, came to witness, and sold him turpentine, remark- 
ing, that he would take the cows, if the witness would allow 
him to do so; that witness assented thereto, received pay- 
ment, and surrendered the unregistered bill of sale, which 
defendant tore in pieces. 

A son of the defendant’s wife, on behalf of his step-father, 
testified, that the cattle were paid for, out of the defendant's 
own funds, the fruit of his labor, and that he had possession 
and control of them, since 1872, and had sold one, and kill- 
ed others for beef, treating the stock as his own, and without: 
complaint, as far as appears, from his wife. The other evi- 
dence, it is needless to recite. | 

The court charged the jury, “that as Ham had the legal 
title, he had a right to call for the possession of the prop- 
erty before the mortgage was due; that the transaction be- 
tween Kornegay and the defendant, as detailed by his wit- 
ness, had the effect in law, of putting the title of the cattle 
back with defendant’s wife, and that he acquired no title by 
the transaction.” 

It is further stated that the charge in full was given 
“upon the law to which there was no exception, save as 
above.” From this we understand an exception to have 
been made to so much of the instruction as is set out, and 
to present the exception as it is set out. 

We are of opinion that the evidence did not warrant the 
judge in ascribing to the transaction in which the stock was 
re-sold by Kornegay, the legal effect of re-vesting the prop- 
erty in the wife. Asthe funds used in the purchase be- 
- longed to the defendant, exclusive of any interest in the 


748 IN THE SUPREME COURT. 


STATE v. ALPHIN. 


wife, and he did not profess to be acting in her behalf, nor 
have any authority from her, a reasonable inference might 
be drawn from the facts, if such was not, unexplained, their 
logical force, that the defendant bought for himself. The 
destruction of the biil of sale would be but evidence bear- 
ing upon the question, whether he was acting 1n the matter 
for himself or as an agent of his wife. At least the evidence 
should have been left to the jury, under proper directions, 
to ecide them in determining the contract, and to whom if 
was intended to convey the title. Where the provisions of 
a contract are ascertained, its effect is a‘question of law, to 
be declared by the court. 

“ Although, generally, the meaning of words in a con- 
tract, whether written or oral,” says Ropay, J., delivering 
the opinionin Adams v. Iecres, 68 N. C., 154, 1s for the court ; 
yet, where the proof of words is not clear, and their mean- 
ing is uncertain, and may be affected by the attending cir- 
cumstances, it must necessarily be left to the Jury to find 1t.” 
To the same effect are Isley v. Stewart, 4 Dev. & Bat., 160. 
Young v. Jeffries, Lbid., 2160. 

If the cattle belong to the defendant there was no false 

pretence, and if they do not, and yet the defendant believed 
them to be his, there would be no criminal intent. The 
subsequent declarations of the defendant that the cow was 
his wife’s property, and his refusal to surrender, have no 
eetroactive force in Making an act criminal. which was not 
so before, and were circumstances tending to show the sei- 
enter merely, proper for the consideration of the jury, if the 
cattle were not in fact his own. We think the case has not 
been fairly left to the jury, and in assuming to decide the 
question of title upon the vague evidence offered, the judge 
committed an error, which entitles the defendant to a new 
trial, and it is so adjudged. 


Error. Ventre de novo. 
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STATE v. MALLOY ALLRED. 
False Pretence— Indictment. 


Defendant was indicted under Bat. Rev. ch. 32,§ 66, and the facts found 
by a special verdict were that he sold to prosecutor a pair of shoes at 
$1.40, received therefor $1.50, and paid him the ten cents change in 
counterfeit coin; Held, not guilty of obtaining money by false token. 


(State v. Reese, 83 N. C., 637, cited and approved.} 


InpicTMENT for cheating by false tokens, tried at Spring 
Term, 1880, of Ranporrx Superior Court, before Seymour, J. 

The state appealed from the ruling of the judge upon 
the special verdict. | 


Attorney General, for the State. 
Mr. Jas. T. Morehead, for the defendant. 


SmitTH, C.J. The defendant is charged with obtaining 
from one David J. Staley, by means of a counterfeit half- 
dime which the defendant knew to be such, good and law- 
ful money of the United States of the value of sixpence, 
with intent to cheat and defraud the said Staley. On the 
trial, the jury rendered a special verdict in which they find 
that the defendant sold a pair of shoes to the prosecutor at 
the price of one dollar and forty cents, and received in pay- 
ment one and a half dollars in two pieces of silver coin. 
The defendant paid the difference in two spurious half: 
dimes to the prosecutor, knowing that they were spurious 
and worthless. Upon these facts, His Honor being of opin- 
ion that they do not constitute the offence designated in 
Battle’s Bevisal, ch. 32, § 66, directed a verdict of not guilty 
to be entered, and from the Judgment thereon the solicitor 
appeals. 

The essence of the offence imputed to the defendant con- 
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sists in his obtaining the money of the prosecutor by means 
of and through the false and fraudulent pretence involved 
in passing two spurious as and for genuine half-dimes of 
the coinage of the United States, and in this aspect bears an 
analogy to those forms of Jarceny where (under pretence of 
hiring) a person with felonious intent gets possession of and 
converts the property of another to his own use. In such 
case, there is no legal assent to the change of possession in 
consequence of the vitiating effect of the fraud by which it 
was brought about. 

The money of the prosecutor was not obtained by any 
fraudulent representation or practice by which be was in- 
duced to part with it, nor does it appear that any intent to 
cheat or defraud entered the mind of the defendant before 
he received it, and the criminality of his conduct is in pay- 
ing over the change due, in counterfeit coin, that is, in pass- 
ing counterfeit money with a knowledge of its character, 
and this is not the crime with which he is charged. 

While we are not called upon to determine the sufficiency 
of the bill of indictment in form to warrant judgment had 
it been authorized by the verdict, yet to avoid an inference 
of our approval we suggest whether there is definitely 
described the property alleged to liave been obtained from 
the prosecutor under the opinion in the recent case of State 
v. Reese, 83, N. C., 637. 

Thereis no error. Let this be certified, &c.- 

Per CURIAM. No error. 
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STATE v. G. A. HEFNER. 
False Pretense— Horse Trading. 


‘To sustain an indictment under the statute for obtaining goods by false 
pretence, there must be a false representation of a subsisting fact, &, 
State v. Phifer, 85 N.C., 321. The statement of an opinion even if 
false will not sustain such an indictment. To say that the eyes of a 
horse are sound is merely the expression of an opinion, but to say 
‘‘that there never has been anything the matter with the eyes of the 
horse,’’ is the statement of a fact, which if false is within the statute 
and indictable, 


(State v. Phifer, 65 N. C., 321, cited and approved.) 


InpictMEnt for false pretence, tried at Fall Term, 1880, of 
TRANSYLVANIA Superior Court, before Gilmer, J. 

The defendant was tried upon two bills of indictment 
the one found at the spring term, 1880, and the other at the 
fall term, of said court, for obtaining a mule, the property 
of one Joseph Kemp, by false pretences. 

The assignments of the false pretences in the first bill 
were that a mare which the defendant exchanged for the 
mule was sound, that there had never been anything the 
matter with the said mare, and that there had never been 
anything the matter with the eyes of the said mare, which 
assignments were negatived by the averments that the eyes 
of the mare were weak, diseased and unsound, and that the 
mare was wind-broken, and was then and there subject to a 
certain disease known as cholic. | 

The assignments in the second bill were that the mare 
was sound, and had sound eyes, which were negatived by 
the averments that the said mare was not sound, and the 
eyes of the said mare were not sound, but that she was dis- 
eased, and then and there was subject to a certain disease, 
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commonly known as wind-sucking, and other diseases, to 
the jurors unknown. 

There was evidence tending to show that the mare had 
weak eyes, and had been treated for the “hooks,” that she 
was also what is called a wind-sucker, that the defendant 
represented to the prosecuting witness that her eyes were 
sound, and that nothing had ever been done in the way of 
doctoring her for diseased eyes. That the prosecutor, rely- 
ing upon these statements of the defendant, exchanged his 
mule for the mare, and she afterwards became worthless and 
died. | 

There was a verdict of guilty and a motion in arrest of 
judgment, upon the ground that the bill of indictment 
charged no offence against the criminal law. Motion sus- 
tained, and the state appealed. 


Attorney General, for the State. 

Mr. J. H. Merrimon, for the defendant. 

Asng, J. The line of distinction between the cases of 
false representations that come within the statute and those 
that do not,is so very narrow and the cases bordering there- 
on so shadow into each other, that it is often difficult to de- 
cide upon which side they fall. 

There have been but few of such indictments in this state 
previous to the year 1871, when the case ot State v. Phifer, 
65 N. C., 321, came here on appeal. The court in that case 
laid down the rule which has been since followed, “ that a 
false representation of a subsisting fact, calculated to deceive 
and which does deceive, and is intended to deceive, whether 
the representation be in writing, or in words, or in acts, by 
which one man obtains value from another, without com- 
pensation, is a false pretence, indictable under our statute,” 
but with the qualification that it did not extend to the mere 
“tricks of trade,” as they are familiarly called, by which a 
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man puffs his wares, and deceives no one--as this is an ex- 
cellent piece of cloth, or this is the best horse in the world. 
To illustrate further: if one, in selling a tract of lana, 
makes false and exaggerated representations of its fertility, 
&e., that will not be indictable; but if he falsely states that 
there is a house on the land, that isa false pretence, because 
it is a false statement of a subsisting or specific fact. Soin 
the sale of a horse, if the seller should say he 1s first class, 
all right, that would not come within the statute; but if he 
said it is the celebrated horse, “ Charlie,” and it is not, that 
is indictable, for it is the false representation of a subsisting 
fact. 

Bishop, in his treatise on Criminal Law, (vol. 2, p. 481), 
says: “ Now an opinion, a mere opinion, is not a false pre- 
tence, but any statement of a present or past fact is one if it 
is false. When two men are negotiating a bargain they 
may express opinions about their wares to any extent they 
will, answering, if they lie about the opinions, only to God 
and to the civil department of the law of the country.” So 
in a New Jersey case, State v. Tomlin, 5 Dutcher, 18, referred 
to by Bishop, on page 434, where a man was induced to 
part with a note held upon a debtor, at a sacrifice, by the 
false statement that he was of small means, and unable to 
pay the debt in full, which he knew to be false; it was in- 
sisted in his behalf that whether this debtor was insolvent 
or not, aud was unable to pay in full or not, were matters 
of opinion, but the majority of the court held they were 
matters of fact, in distinction from opinion; therefore the 
indictment could be sustained. This is like our case. The 
defendant falsely stated “that there never had been any- 
thing the matter with the eyes of the mare.” If he had 
simply stated that the eyes of the mare were sound, this 
would have been nothing. more than the expression of an 
opinion, which we think would not have come within. the 
statute; but when he says there never has been anything the 
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matter with them, this is a fact, and when it is negatived 
and proved that her eyes were diseased,and had been oper- 
ated upon for “the hooks,” within the knowledge of the de- 
fendant, it is the false representation of a fact, and is a false 
pretence withm the statute. 

There iserror. The judgment of the court below must be 
reversed. Let this be certified to the superior court of Tran- 
sylvania county, that further proceedings may be had 
according to this opinion and the law. 

Error. | | Reversed. 


STATE v. THOMAS LASHLEY. 
Fornication and Aduitery— Indictment. 


[In fornication and adultery, where the indictment charged that the de- 
fendants ‘did unlawfully and adulterously bed and colnbit together,” 
without averring that they were male and fenvale and not married; 
Held to be sufficient. 


(State vy. Aldridge, 83 Dev., 331; State v. Dickinson, 1 Dev. & Bat., 349; 
State v. Cowell, 4 Ired., 231, cited and approved.) 


Inptcrment for fornication and adultery tried at Fall 
Term, 1880, of Ropeson Superior Court, before Avery, J. 

After the jury returned a verdict of guilty, the defendants, 
Thomas Lashley and Narcissa Monroe, moved in ‘arrest of 
judgment on the ground that it did not sufficiently appear 
from the bill that the defendants were of different sexes. 
The solicitor for the state insisted, that although the defend- 
ants were not described as “male” and “female,” yet the 
averment that they “did unlawfully and adulterously bed 
and cohabit together” was sufficient to negative the mar- 
riage, and by necessary implication included the allegation 
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that they were male and female; and that no more specific 
averment was needed to inform the defendants of the nature 
of the charge against them. The motion was overruled and 
the defendants appealed. 


Attorney General, for the State. 
Messrs. Rowland & McLean, for defendants. 


Smity, CG. J. In Sate v. Aldridge, 3 Dev., 331, the bill of 
indictment was held to be defective and the judgment was 
arrested for want of an averment that the parties were un- 
married; and delivering the opinion, Rurrin, J., says: 
“The charge then is one of a man and woman bedding and 
cohabiting together in his house without an allegation that 
they had not intermarried, and without applying the epithet 
adulterously or concluding that thereby they committed the crime 
of adultery.” To make the intercourse criminal under the 
statute, there should be, he adds, “an express negative af- 
firmation that they thus cohabited, not being husband and 
wife, or not being joined together in matrimony, or perhaps 
by the application of the epithet edulterously to it.” 

In State v. Dickinson, 1 Dev. & Bat., 849, there was a simi- 
lar omission, and the charge was that the defendant did 
commit fornication with the woman, without stating the 
act which constituted the criminal vuffence; and the bill was 
held to be insufficient. 

The present indictment does not in express terms declare 
the sex of the parties, but it dows negative the marriage re- 
Jation and charge that they did unlawfully and adulterously 
bed and cohabit together, and did then and there commit 
fornication and adultery. If theaverment of an adulterous 
intercourse implies the absence of the marriage relation and 
is equivalent to a negative of it, more forcibly does it imply 
that the parties to it are of different sexes, and dispense of 
an allegation of that fact. 
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The bill is also free from the defeet held to be fatal in State 
v. Dickinson, supra, sinee it does charge the commission of 
the acts forbidden by the statute and characterize them as 
making the offence of fornication and adultery. The statute 
does not now use the words “fornication and adultery,” 
formerly contained in it, the distinction between which 1s 
pointed out by Rurrry, J., in State v. Cowell, 4 Ired., 231, 
but simply prohibits the sexual intercourse, or lewd and las- 
civious associating and bedding and cohabiting between per- 
sons not married to each other; and we think the offence 
sufficiently set out in the bill. 

There is no error. This will be certified that judgment 
may be pronounced upon the verdict. 

PreR CURIAM. No error. 
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STATE v. JOHN MORRIS. 


Homicide—Circumstantial Evidence—Tracks—Expert— Record 
Evidence— Trial. 


{. Ona trial for murder, where the prosecution relies upon circumstan- 
tial evidenee, it is competent to prove that certain tracks were meas- 
ured and on comparison corresponded with the boot of the prisoner in 
size and shape; and this, where the measurement and comparison are 
made without the presence of the prisoner or previons notice to him. 
It is not necessary that a witness should be an expert to entitle him to 
testify as to the identification of tracks. State v. Reitz, 83 N. C., 634. 


3. In such case, to show the motive of the prisoner, the state was allowed 
to introduce a record of an indictment pending against the prisoner 
and others charging them with larceny, and to prove that the deceased 
was implicated in the same, but having turned state’s witness was 
omitted from the indictment; Held no error. 

%, Discussion by RUFFIN, J., of the admissibility of records as evidence 
of their existence, and of parol testimony to show the applicability of 


4, 
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a particular part thereof to prove a particular fact; and ef the prin- 
ciple governing the rule res inter alics acta, 

The eonduct of a trial ds left to the discretion of the judge presiding ; 
so, where on a trial for murder the prisoner objected to further exami- 
nation of witnesses on account of a supposed informality in the oath 
taken by them, and the solicitor was permitted to reeall and re-examine 
the state’s witnesses after the administration of the oath prescribed by 
statute, and where che said witnesses were not separated when recalled 
for their second examination, the prisoner not renewing his request. 
therefor; Held, that these and like exeeptions are addressed to the dis- 
cretion of the court, the exercise of whieh will not be reviewed. 


On such trial, the prisoner alleged misconduct of the jury in allowing 
their officer to be present at their deliberations, and in respeet to which 
the court found the facts to be: (1) ‘The officer, mistaking his duty, 
communicated to counsel his belief as to how the jury were divided. 
(2) He sleptin the room with the jury, but was not present at any time 
when they were discussing the case. (3} Noimproper communications 
avere made to or by the jury; and the court refused a motion fora 


mew trial; Held in such case that the circumstanees being such as to 


put a suspicion on the verdict by showing, not that there was, but might 
have been undue influence on the jury, the granting of a new trial was 
matter of discretion ; buf if the fact had been that undue influenee 
was brought to bear on them, this court would direct a new trial to be 
had. 


¢State v. Shepherd, 8 Tred., 195; Stale yv. Talghman, 11 Ired., 513, cited 


and approved.) 


InpicrmEent for murder, tried at Fall Term, 1880, of 


CLKEAVELAND Superior Court, before Seymour, J. 


The opinion contains the facts. The jury rendered a ver- 


dict of guilty, judgment, appeal by prisoner. 


Attorney General, for the State. 
Messrs. Bynum & Grier, for the prisoner. 


Rurrin, J. The prisoner was indicted at fall term, 1880, 


of Lincoln superior court, for the murder of one Joe Roark, 
and having procured his cause te be removed, was tried at 
fall term of Cleaveland court. 
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The killing occurred on the 10th of August last, about 
9 o’clock at night, in a street of the town of Lincolnton. 

The state introduced the sister of the deceased, who testi- 
fied that her brother was shot in front of her house; that 
hearing him cry owt she went to her door, and there saw 
some one over her brother beating him on the head; where- 
upon she made an outery and the person fled, going across 
the “church lot,” and towards the railroad, 

The deceased made a declaration before his death, to the 
effect that two men met and passed him on the street, when 
one turned and shot him, and then ran across the “ church 
lot.” The state then offered evidence to show that there 
were the tracks of some one leading from near the spot 
where the shooting occurred, and across the church lot, and 
thence down the railroad for some distance and up a street 
when the impressions ceased, but their direction was to- 
wards a quarter of the town where a namber of colored 
people, including the prisoner, lived. 

The state then offered to prove by a number of persons 
that they had measured these tracks and applied the meas- 
urement to the boots of the prisoner, to which the prisoner 
objected, on the ground that the measurement and compari- 
son had been made in his absence, and that he was entitled 
to notice, and to have been present or represented at such 
comparison, The eourt overruled the objection, and the 
witness deposed to taking the measurement of the tracks, 
and to its correspondence with the prisoner’s boot in size, 
shape and other particulars. 

The theory of the state was that the prisoner had a motive 
to kill the deceased arising out of a desire to rid himself of 
the evidenee he apprehended the deceased would give 
against him in a prosecution for larceny then pending 
against him; and in support of this, the state offered in 
evidence the record of an indictment for larceny, found at 
spring term, 1850, of Lincoln superior court, against the 
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prisoner and five others, and upon which the deceased was 
the only witness endorsed as having been before the grand 
Jury ; and to show by the clerk of that court, who produced 
the record, and by the record itself, that the deceased had 
been originally implicated in the same charge of larceny, 
but having turned state’s witness against the prisoner and 
others indicted with him, he was omitted from the indict- 
ment. To all of which evidence the prisoner objected upon 
the ground that it was irrelevant, but the court overruled 
the objection and admitted the evidence. 

The trial lasted through two days, and some of the state’s 
witnesses were examined the first day and some the second ; 
after the state had rested its case on the second day, the 
prisoner called to the stand a witness that had been sworn 
but not examined by the state, and during his examination 
it was discovered that the oath which had been admin- 
istered to him and all the witnesses that had been previ- 
ously examined, differed from the oath prescribed by the 
statute, and thereupon the prisoner objected to his further 
examination and insisted that all the testimony previously 
taken was incompetent, because it had not been given under 
the sanction of the proper oath. The solicitor then asked 
and was allowed to recall all the witnesses and after having 
the prescribed oath administered to examine them anew, 
to which the prisoner excepted. 

When the trial was about te begin on the first day, the 
judge, at the instance of the counsel for the accused, directed 
the state’s witnesses to be separated, and the same was done 
during their first examination; but when they were recalled 
and examined the second time (after the discovery about 
the oath) the prisoner made no such request, and the court 
no such order, so that some of those witnesses were in the. 
court room during the examination of the others; to which 
the prisoner excepted. 

One of the state’s witnesses, after his examination on the 


760 IN THE SUPREME COURT. 
STATE v. MORRIS. 


first day, went to his home in the country, so that he 
was not present when the other witnesses were recalled and 
examined on the second day, but arrived while the prisoner 
was examining his witnesses, and after he closed his case 
the solicitor was allowed by the court to examine him, to 
which the prisoner excepted. | 

After the verdict the prisoner moved for a new trial upon 
the ground that the officer in whose charge the jury were 
placed was in the room with them during the whole of one 
night, when the jury were considering of their verdict; and 
that during the time he made frequent communications to 
the solicitor and others of the progress of their celibera- 
tions, and how, and upon what points they differed. 

The court heard the affidavits of the prisoner and other 
persons, and from them, made the following findings: 

1. That the officer, under a mistaken view of his duty, did 
communicate to the counsel for the state and one of the at- 
torneys for the prisoner, his belief as to how the jury were 
divided. 

2. That he slept in the room with the jury, but was not 
present with them, at any time, when they were deliberating 
upon, or discussing the case. 

3. That no improper communications were made to or by 
the jury. And thereupon the court overruled the prisoner’s 
motion to which he excepted. | 

We know of no principle of law, or rule of evidence, un- 
der which the testimony offered by the state in regard to 
the examination of the tracks and boots of the prisoner, 
should have been excluded, because made in the absence of 
the prisoner, or without notice to bim, to be present. The 
counsel who argued the case here for the prisoner, cited us 
to no authority in support of the position, and it is difficult 
to conceive that any such could be found; as to admit it, is 
to put an end to all inquiry into the commission of offences 
depending upon the introduction of circumstantial evidence. 
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In such eases, the very effort is to ascertain the offender, 
and until facts and circumstances are established, which 
seem to indicate with reasonable certainty, who he is, there 
can be no one to whom notice could be given at the differ- 
ent stages during the progress of the investigation. When 
the guilty one is thought to be discovered, and he is put 
upon his trial, then, the law and the constitution declare it 
to be his right to be informed of the accusation against him, 
and to confront with opposing witnesses, those that may be 
brought against him; but not until then; and every such 
right was conceded to the prisoner in this case. he pris- 
oner’s counsel did not strenuously urge this point upon the 
court, but laid the stress of his argument upon the incom 
petency of the evidence in relation to the tracks, and their 
correspondence with the prisoner’s boots, because, it did not 
appear that the witnesses who testified to those matters, were 
experts, or were acquainted with the tracks of the prisoner. 
In regard to which, it might be sufficient to say, that no: 
such point was taken in the court below, and therefore, 
could not be taken here for the first time; but being a case 
involving the life of the accused, we should hesitate to deny 
him the advantage of the point, upon any such technical 
ground, if we feit that there was any forcein it. Butit bas 
been so frequently, and so recently decided by this court, 
and so clearly taught in all the elementary authors, that it 
is not necessary that a witness should bean expert to entitle 
him to testify as to the identification of tracks, and their 
correspondence with the shoes that may be worn by parties 
on trial, as to leave it no longer an open question. 

As to the introduction of the record of the indictment for 
larceny, against the prisoner and others, which the state of- 
fered to fix the prisoner with a motive for the commission 
of the crime, it certainly was not subject to the objection of 
irrelevancy urged in the court below; for being a case, turn- 
ing upon circumstantial evidence, and the state having, as 


762 IN THE SUPREME COURT. 


ne ie RT Re ER ER ET AR A TF A a 


STATE ». Morris. 


i RF RTT ee I I I I ER EE ERT Sel I STH 


it alleged, made proof of the corpus delieti, and having shown, 
by the tracks, that the prisoner was in such a situation as 

gave him the opportunity to commit the act, it then became 
—ineumbent upon it, to fix him, if possible, with the motive, 
and surely nothing could have a stronger tendency, or be 
more relevant, than to prove just what the state proposed, to 
wit: that the prisoner was then under an indictment for so 
grave an offence, and that the deceased was mainly, if not 
entirely, relied upon for his conviction; and to show that 
he was thus indicted, there could be no higher or better 
proof than the record of the indictment itself. The pris- 
oner’s counsel, seemingly yielded this point too, as he did 
not urge it before us, but assumed the position that the rec- 
ord came within the principle of res inter alios acta, and was 
therefore incompetent. We do not think it subject to this 
objection either, as we understand the rule of evidence to be 
that a record is evidence of its existence (and this was all 
that ihe state sought to establish by it) against all the world. 
When offered to conclude or estop as to their subject matter, 
recordsare admissible only as to parties and privies, but when 
offered merely to prove their existence, and that a certain 
thing was done by the court, they are admissible against 
strangers, in any matter of controversy, in which they may 
be material; and not only are records competent in such 
cases, but particular parts of records, when offered to show a 
particular fact, and their applicability to the subject may be 
shown by parol testimony. “A judgment,” says Greenleaf, 
in section 527 of his treatise on Evidence, “when used by 
way of inducement, or to establish a collateral fact, may be 
admitted, though the parties are not the same.” And again 
in section 573 he says, “a verdict and judgment in any case,, 
are always admissible to prove the fact that the judgment 
was rendered or the verdict given; for there is a material 
difference between proving the existence of the record, and 
its tenor, and using the record as the medium of proof of 
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matters of fact recited init.” In this particular, itstandsupon 
the same footing with a deed, which isevidence of its own ex- 
istence against all the world; but of the truth of the matters 
recited therein, it is evidence against parties and privies 
only. So in the case of State v. Shepherd, 8 Ired., 195, which, 
in many particulars, resembles the present case, the state, 
having shown that the deceased had bought the land of the 
prisoner at sheriff’s sale, and that the prisoner had threat- 
ened to slay him whenever he took a deed for it, offered in 
evidence a deed which the sheriff had given him a short 
time previous to the killing, which was objected to, upon 
the ground taken here, of its being res inter alios acta, but 
the court, trying the prisoner, ruled it to be competent, and 
upon an appeal to this court, the ruling was approved. In 
the light of these authorities, this court feels constrained to 
overrule the exception of the prisoner in this particular, and 
to say that the record was competent evidence for the pur- 
pose for which it was offered by the state. 

As to the alleged trregularity in the conduct of the case, 
consisting in the court’s having allowed the solicitor after 
the discovery of the supposed error in the oath which was 
at first administered to the witnesses, to recall and re-ex- 
amine all the state’s witnesses, we cannot see that the judge 
below could have proceeded under the cireumstances other- 
wise than he did. If he had made a mistrial, it would have 
raised a serious question as to whether the prisoner having 
once been in jeopardy could again be put upon his trial. It 
was upon an objection urged by the prisoner himself, that 
he determined to proceed no further in the trial until the 
witnesses were re-sworn, so that their testimony should go 
to the jury under the sanction of the proper oath. It is im- 
possible for the law to foresee and provide for all the con- 
tingencies that may arise unexpectedly in the course of 
trials on the circuits, and something must be left to the dis- 
cretion and sound judgment of the judge, and this court 
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will not undertake to review the exercise of that discretion. 
It is true that if it should appear that this discretion had 
been so exercised as that the prisoner had been deprived of 
a fair trial, this court, as said by the late Chief Justice in 
the case of State v. Tilghman, 11 Ired. 518, would assert the 
right to grant a new trial. But we cannot perceive that this 
prisoner’s rights were in any way impaired by the action of 
His Honor in the premises. 

All trials proceed upon the idea that some seaedene is 
due to human testimony, and that this confidence grows 
and becomes more steadfast in proportion as the witness has 
been subjected to a close and searching cross-examination ; 
and this, because it is supposed that such an examination 
will expose any fallacy that may exist in the statement of 
the witness, or any bias that might operate to make him | 
conceal the truth, and trials are appreciated in proportion 
as they furnish the opportunities for such critical examina- 
tions. To those who are accustomed to participate in trials 
at the bar, it is well understood to be an inestimable advan- 
tage to be able to enter upon a cross examination cf an adver- 
sary’s witnesses with a knowledge of what their answers would 
be to questions propounded, and of their bias and preju- 
dices. So that,in the opinion of this court, the prisoner, 
<o far from being prejudiced by the action of the court be- 
low, had afforded him in the fact that his counsel had two 
opportunities to cross-examine the witnesses of the state, an 
advantage that rarely falls to the lot of parties situated like 
himself. 

In regard to the failure of the judge to direct a separa- 
tion of the witnesses when recalled for their second examl- 
nation, it is sufficient to say that no request for their separa- 
tion was made by the prisoner. It was at his instance that 
the first order was made, and if repeated, it is impossible to 
suppose that his request would have been disregarded. Until 
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requested, the judge had no means of knowing that in the 
changed condition of the case it was still desired. 

The counsel did not press the exception growing out of 
the fact that the court permitted the solicitor to eall a wit- 
ness after the prisoner’s case had been concluded, conceding 
it to be a matter addressed to the discretion of the presiding | 
judge, the exercise of which could not be reviewed here. 

The last ground of exception taken for the prisoner was 
the alleged misconduct of the jury in allowing their officer 
to be present at their deliberations. After a careful consid- 
eration of the statéments contained in the record and the 
affidavits which accompany it, we cannot say certainly that 
any undue influence was brought to bear on the jury. In- 
deed we concur with His Honor in thinking there was 
none, and that the most that can possibly be said, is, that 
there might have been as there was the opportunity for it. 
Such being the case, it was a matter wholly in the discre- 
tion of the presiding judge to determine what should be 
done in the premises. “If,” says the late Chief Justice in 
Tilghman’s case, “the circumstances are such ag merely to 
put a suspicion on the verdict by showing, not that there 
was, but that there might have been undue influence 
brought to bear on the jury, it is a matter within the dis- 
eretion of the judge presiding; but if the fact be that undue 
‘influence was brought to bear on them, this court as a mat- 
ter of law will direct a trial to be had, for in eouom pion 
of Jaw there was no trial.” 

There is noerror. Let this be certified that the court 
below may proceed to judgment. 


Per CURIAM. No error. 
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STATE v. WILEY BRANTLEY, 
Homicide=+Circumstantial Evidence Motive. 


©n trial for murder where the prosecution relies upon circumstantial eve 
idence to convict the prisoner, the inquiry as to collaterai facts, which 
must be established by direct evidence, is restricted to those having a 
reasonable connection with the main fact at issienot such a connec- 
tion as will show that the collateral and main fact often go together, 
but such as will show that they most usually do so. This rule applied 
to the facts of this case entitles the prisoner to a new trial for error 
committed by the court in not withdrawing from the jury the testimony 
relating to the motive of the prisoner in killing the deceased, 


(Bottoms v. Kent, 3 Jones, 144; Slate vy. Vinson, 63 N. C., 335, cited and 
approved.) 


INpictMEN? for murder, tried at Fal] Term, 1880, of Nas# 
Superior Court, before Gudger, J. 

The prisoner was charged with the killing of Crawford 
Eatman on the 28d day of November, 1878. The jury ren- 
dered a verdict of guilty, and from the judgment pronounced 
he appealed to this court. 


Attorney General, for the State. 
Messrs. Connor & Woodard, for the prisoner, 


Rurrin, J. Of the several exceptions taken for the pris: 
oner on the trial below, it is necessary that we should con: 
sider those only which go to the incompetency and insuffi- 
ciency of the evidence admitted and relied on for his convic- 
tion, as we are of the opinion that these were well taken and 
entitle him to another trial. 

We understand fiom the case as stated that there was no 
direct evidence to connect the prisoner with the homicide, 
but-that the state for this purpose relied wholly upon the 
inferences to be deduced from the evidence stated in the 
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ease, and no other, as constituting a chain of cireumstances 
sufficiently strong to warrant a conviction. That evidence 
was as follows: 

After establishing the fact that on a certain Saturday 
morning the prisoner and the deceased, the latter being a 
lad of eleven years of age, carried about a hundred pounds 
of cotton to the town of Wilson and there sold it, that on 
their way home in the evening, the two had some disagree- 
ment about a small sum of money which the deceased al- 
leged the prisoner owed him, and that the killing was done 
on that same Saturday night, the state offered to show by one 
Jones, and after exception on the part of the prisoner, was 
allowed to show, that on the same night about midnight the 
witness was aroused by the barking of his dog,and imme- 
diately went to his cotton house where he found that about 
one hundred pounds of cotton had been stolen; very early 
the next morning he went again to the cotton house where 
he found tracks of two persons, which, being familiar with 
the tracks of the deceased and of the wife of the prisoner, 
he recognized as theirs; and about twenty-five yards from 
the cotton house in the jam of a fence he found the tracks 
of another person, which seemed to be those of a man, but 
whose he could not tell; that the tracks after leaving the 
cotton house went through a lane and turned into a patb 
leading towards the house of the prisoner, but could be 
traced no further; that until the Saturday night in ques- 
tion wiiness had not visited his cotton house since the 
preceding Thursday, but there bad been no rain in the 
meantime: And by one Locust, that on the Monday morn- 
ing next after the homicide he had examined the prisoner’s 
cotton crop as it stood 1n the field, and found that not more 
than ten pounds of it had been picked out. 

The theory suggested by the state, and which the solicitor 
argued was supported by the foregoing facts, was, that the 
prisoner and the deceased had been associated in the larceny 
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of the cotton taken from the cotton-house and sold in Wil- 
son, and that the prisoner’s motive to slay the deceased was 
to prevent his being a witness against himself in the event 
he should be charged with that offence. — 

After the evidence was closed, the prisoner through his 
counsel moved the court to withdraw from the consideration . 
of the jury the testimony of the two witnesses, Jones and 
Locust, for the reason that if taken to be altogether true, it 
could raise but a bare suspicion of the motive ascribed to 
the prisoner on the part of the state, which the court de- 
clined to do, and the prisoner excepted. 

In considering the competency of the testimony excepted 
to, we will not stop to inquire whether any part of it comes 
within the rule of res inter alios acta, though we are not by any 
means sure that much of it might not have been excluded 
under the principle of that rule. | 

As many crimes, and especially those most dangerous in 
their consequences, were perpetrated with such secrecy that 
no direct proof could be adduced to establish the guilt of 
the offenders, it early became necessary for the protection of 
society that the courts should countenance a resort to cir- 
cumstantial testimony, that is, should permit certain collat- 
eral facts to be established by direct evidence, from which 
facts inferen -es might reasonably be drawn as to the exist- 
ence of other facts inconsistent with the innocence of the 
accused. But it was soon discovered that such a practice, 
while it afforded to society the needed protection, might, if 
unrestrained, be attended with consequences dangervus to 
the accused, and thereupon the courts sat to work to frame 
certain rules for its use, which were from time to time modi- 
fied as experience taught to be necessary. Amongst other 
hazards and inconveniences, it was found that to allow evi- 
dence to be given touching every collateral matter that 
-could be supposed, however remotely, to throw any light 
upon the main fact sought to be established, had. the effect 
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to render trials too complicated, and to confuse and mislead 
rather than enlighten the juries, and at the same time to 
surprise the party on trial, who could not come prepared to 
disprove every possible circumstance, but only such as he 
might suppose to be germane and material. And therefore 
the main rule was adopted of restricting the inquiry to such 
facts as, though collateral to the matter at issue, had a visible, 
reasonable connection with it-not such a connection as 
would go to show that the two facts, the collateral one and 
the main one, sometimes or indeed often go together, but 
such as will show that they most usually do so. This rule 
taken, as he says, from Best on the Principles of Evidence, 
the late Chief Justice PeARson thus expressed in the case of 
Bottoms v. Kent, 8 Jones, 154: “The rule that evidence 
which is too remote 1s inadmissible may be thus stated: 
that as a condition precedent to the admissibility of evi- 
dence, the law requires an open and visible connection between 
the principles and the evidentiary facts; this does not mean 
a necessary connection which would exclude all presumptive 
evidence, but such as is reasonable and not latent or conjec+ 
tural.” 
Considered in the light of this rule, was the evidence obs 
jected to competent? Concede to it full efficacy in estab- 
lishing the facts that the prisoner was in complicity with 
his wife and the deceased in stealing Jones’ cotton, that it 
was the same cotton which the two carried to Wilson and 
sold, and that the prisener knew that Jones had discovered 
the loss of his cotton on Saturday night, still, were these 
facts such as might be expected to create a reasonable, nats 
ural inference of the existence of the main fact, to wit, a 
motive on the part of the prisoner for slaying the deceased ? 
Itis not sufficient that the two may coexist, or that the 
chances of their mutual existence are even. The inference 
must be that the one fact most usually attends the other. As 
said by Judge RopMAN in State v. Vinson, 63 N. C., 335, “ if 
49 
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the faet offered to be proved be equally consistent with the 
existence or non-existence of the fact sought to be inferred 
from it, then the evidenee can raise no presumption either 
way and should not be admitted.” 

Is it not clear that the conviction of the prisoner was the 
result, not of a legitimate and natural deduction from the 
facts as established by the evidence, but of a conjecture 
based upon facts existing only in the supposition of the 
jury? or in other words, did not the jury guess, first, at the 
fact that the deceased had learned of the discovery of the 
loss of the cotton by Jones ; secondly, that im order to screen 
himself he had formed the purpose te betray his companion ; 
and thirdly, that the prisoner had become eoenscious of such 
his intention, and therefrom infer the motive of the pris- 
oner to eommit the crime with which he ts charged ? If 
these facts had been proved, then the conclusion of the jury 
might be seen to bear a natural and apparent relationship 
to them; at all events, it would then have been a matter 
strictly within their provinee and of which they were to be 
the sole judges, as decided mm State vy. Morris, ante, 756. But 
juries are not allowed to act upon mere conjecture, nor is 
evidence admissible before them which can only furnish 
srounds for a conjecture. 

We fully recognize the difficulty which a judge presiding 
on the circuit must experience when called hastily te de- 
termine between that which amounts to slight evidence and 
that which constitutes no evidence, and especially when the 
effieacy of that whieh is offered, and indeed its very com- 
petency, may somewhat depend upon the order in which it 
is brought forward on the trial. But if om the spur of the 
moment evidence should be admitted as to the existence of 
a fact bearing no relation to the main fact, or such a rela- 
tion as could only afford grounds for a conjecture on the 
part of the jury, it should be withdrawn entirely from their 
consideration, as the court below was requested to do in the 
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case of the prisoner, and in the refusal of which we hold 
there is error. 

Error. Venire de novo. - 


STATE v. R. M. COHEN. 
Indictment under Revenwe Act. 


The revenue act of 1877 making it indictable to practice any trade with- 
— out license, is constitutional; and this law has been continued in foree 
by subsequent enactments, 


{ Albertson v. Waitlace, 81 N. C., 479.) 


InpIcTMENT for a misdemeanor under the revenue act of 
1877, ch. 156, found in the inferior court, and tried on ap- 
peal at Fall Term, 1880, of Wayne Superior Court, before 
Gudger, J. 

The defendant was indicted at a term of the inferior court 
held for the county of Wayne in the month of December, 
1879, for practicing the trade of a merchant without having 
obtained a license so to do; and at the following March 
term he was convicted and appealed to the superior court. 
A:t the fall term, 1880, of the latter court he was tried and 
again convicted; and after making a motion in arrest of the 
judgment, which was overruled by the court, he appealed 
to this court. 

The case states that the defendant assigned two grounds 
in support of his motion in arrest: 1. That the law under 
which the indictment against him is brought is unconsti- 
tutional. 2. That since the indictment was found and be- . 
fore the trial, the statute creating the offence charged against: 
him has been repealed. 
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Attorney General, for the State. | 

Messrs. W. T. Faircloth and W. E. Clarke, for the defendant, 
cited State v. Long, 78 N.C., 571; State v. Nutt, Pil, 20; 
State v. Wise, 66 N. C., 120. | 


Rurrix, J. The indictment against the defendant is 
brought under the law of 1877, ch. 156, § 31, entitled 
“Can act to raise revenue.” The 12th section of the statute 
provided that every merchant, &c., who should carry on his 
trade, should, in addition to his ad valorem tax, pay as a 
privilege tax five doilars and one-tenth of one per centum 
on the total amount of his purchases, &c, The 27th section 
provided that no person should follow certain enumerated 
trades without first obtaining a license from the sheriff of 
his county ; and the 3l1st section made it a misdemeanor in 
any one to practice such trades without having first paid 
the tax and procured the license. Amongst the trades enu- 
merated as forbidden to be followed without such license 1s 
that of a merchant. 

The question as to the constitutionality of this very stat- 
ute was brought before this court, in the case of Albertson v. 

Wallace, 81 N. C., 479, and was decided in favor of the law; 
and we can add nothing to what is said in that case. 

We do not find, on reference to the subsequent statutes, 
that this one, so far as the defendant’s case is concerned, has 
been repealed. It is true that by chapter two of the acts of 
1879 the tax of five dollars imposed by the 12th section of 
the former statute, has been repealed, but this leaves the per 
centage on the amount of purchases still to be paid ; and the 
charge alleged against the defendant is not the failure to 
pay any particular tax, but his failure to take out license to 
follow his trade as a merchant. A modification of the tax 
designated in the 12th section cannot be held to be an abro- 
gation of the duty imposed by the 27th section, a neglect of 
which duty is the subject of this prosecution. 
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We have examined all the subsequent revenue laws, 
thinking they might possibly contain a repeal of all former 
laws on the subject; and if so, under the authorities referred 
to in the brief of the defendant’s counsel, we should feel 
bound to give him the benefit thereof. But as we construe 
them, instead of repealing this law, they expressly continue 
it in force for all purposes, so far as relates to taxes which 
were or should haye been listed or paid under it. 

There was no error therefore in refusing to arrest the 
judgment, and this opinion will be certified to the end that 
the superior court may proceed to judgment. 

Peg CURIAM. No error. 


STATE v. L. D. TAYLOR. 
Jurisdiction—Criminal Procedure—Nolle Prosequi. 


i. The raling in State vy. Moore, 82 N. C., 659, affirmed. 

2, Phe court intimate that a count in an indictment in containing a - 
charge whieh the court may be incompetent to try for-want of juris- 
diction, will not disable it from trying an offence charged in another 
count of which the court has jurisdiction. 


3. A nolle prosegui as to one count in an indictment ought, in strictness, 
only to be entered before the jury are empaneled or after rendition of 
verdict against defendant; but if entered upon the conclusion of the 
evidence, the proseeution is deemed to have assented to a verdict of 
acquittal on that, and to have elected to proceed on the other counts, 

4, Held, further, Vhat where the jary find a defendant guilty on one count, 
and say nothing in their verdict concerning other counts, it will be 
equivalent to a verdict of acquittal as to them. 

(State v. Moore, 82 N.C., 659; State v. Taylor, 83 N. C., 601; State v. 
VY hornton, 13 Ired., 256, cited and approved.) 
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INDICTMENT for assault and battery tried at June Special 
Term, 1880, of Wake Superior Court, before Gudger, J. 

The defendant is charged in several counts of the indict- 
ment with an assault and battery upon Madison Hodge and 
using a deadly weapon, or inflicting serious Injury upon his 
person in all, except the last count which alleges no aggra- 
vating circumstances. Previous to empaneling the Jury, 
the defendant’s counsel submitted a motion to quash which 
was denied. Afterthe eonclusion of the evidence, the solic- 
itor was permitted to enter a nolle prosequé to the last count 
and to proceed on the others. The jury rendered a verdict 
of guilty. To these rulings the defendant excepted and ap- 
pealed from the judgment. 


Attorney General, for the State. 
Mr. T. M. Argo, for the defendant. 


Smit, C. J. The motion to quash is sustained in the ar- 
gument of defendant’s counsel, upon the ground that asim- 
ple assault and battery under the act of L879, ch. 92, is ex- 
elusively cognizable before a justice of the peace, and thus 
a conflict of jurisdiction arises, which is fatal to the prosecu- 
tion. This position is at variance with the decision in State 
v. Moore, 82°N. C., 659; and in State v. Taylor, 838 N. C., 601, 
recognizing and approving it. | 

The act of 1879 contains provistons which we find it diffi- 
eult to harmonize, and as the result of a careful examina- 
tion and to give effect to the legislative will, we put upon 
the enactment what we deemed a fair and reasonable con- 
struction in the case first cited. It is there held that when 
the assault and battery are with intent to kill, or commit 
rape, or a deadly weapon has been used, or Serious damage 
done, the offence is committed to the exclusive cognizance 
of the superior court; that the jurisdiction is concurrent 
with that ofa justice of the peace in regard to the offences 
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specified in the eleventh section; and that “in framing bills 
of indictment for such offences, (those in that section) it is 
not necessary to aver that the offence was committed more 
than six months before the finding of the bill, and that no 
justice of the peace has taken official cognizance of it.” The 
last count does not then disclose a case outside the Jurtsdic- 
tion of the court, although it might so appear upon the 
trial. But we do not concede, if it were otherwise, that the 
presence of a count centaining a charge which the court 
may be incompetent to try for want of jurisdiction will dis- 
able the court from proceeding with the trial of an offence 
charged in a count of which it has jurisdiction, although 
they are parts of the same bill. We do not undertake, as it 
unnecessary, to decide the point. 

The second exception is equally without support. As we 
anderstand the record, the effect of the entry was to with- 
draw the last count from the consideration of the jury, and 
have them to pass upon the others. Strictly, a nolle prosequt 
can only be entered by the prosecuting officer, before the 
jury are impaneled, or after the rendition of a verdict against 
the defendant. During the trial it can only be done with 
his consent. While then, in strictness, a vol. pros. could not 
be entered, and the count thus reserved for a future prose- 
cution of the defendant, which is its effect when properly 
entered, (State v. Thornton, 13 Ired., 256,) the action of the 
solicitor must be deemed an election to proceed on the other 
counts and an assent to a verdict of acquittal on that. The 
same result follows the failure of the jury to pass upon the 
count on which a conviction is asked. For this, ample au- 
thority is found. “If the jury find the defendant guilty on 
one count,” says Mr. Waarton, “and say nothing in their 
verdict concerning other counts, it will be equivalent to a 
verdict of not guilty as to them.” 1 Whar. Cr. L., § 421. 
This proposition rests upon numerous adjudications, to some 
few of which we propose to refer. 
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In Werngopper v. State, 7 Black., (Ind.) 186, the defendant 
was found guilty on four counts, and the jury did not pass 
on the first. With leave of the court a nol. pros. was entered 
as to this and judgment rendered on the verdict. It was 
held that the entry of a nol. pros. was a nullity, and that the 
failure to find on one of the counts was “ equivalent to an 
express verdict of not guilty.” 

The same principle 1s declared with equal explicitness in 
Morris v. State, 8 8S. and M., (Miss.) 762; Stotz v. People, 4 
Seam., (Ill) 168; Guenther v. People, 24 Smith, (N. Y.) 100; 
Kish v. Commonwealth, 9 Leigh, (Va.) 627; and in Sfate v. 
Phinney, 42 Maine, 384. 

In the last case the subject is discussed and the rule fully 
vindicated. Referring to the old doctrine that a failure to 
find on all the issues vitiated the verdict, the court proceed 
in these words: ‘The tendency ef modern decisions how- 
ever has been to relax the severity of the rule and sustain 
the verdict when the intention of the jury can be ascertained. 
What is the reasonable view to be drawn from this verdict ? 
The people prefer two charges of criminal offences against 
the defendant. He is arraigned on them, and the question 
of his guilt submitted to the jury for their determination. 
They hear the testimony adduced to substantiate both 
charges and find affirmatively that he is guilty of one. Is 
not the inference inevitable that the prosecution failed to 
establish his guilt on the other charge, and therefore the 
jury find negatively on it? We are of the opinion that the 
verdict should be regarded as an acquittal of the defendant 
on the second count. If such be the effect of the verdict, he 
certainly has norightto complain. He can never again be 
put on trial for the same offence.” 

In the case reported in 9 Leigh, 627, the general court say 
that a verdict of acquittal should be entered. Concurring 
in these views we pursue the subject no further. 
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There is no error. This will be certified, that judgment 
may be entered on the verdict. 
PER CURIAM. No error, 


STATE v. W. P. WILSON. 
Justices of the Peace—Jurisdiction. 


Justices of the peace have exclusive Jurisdiction of the offence of carry- 
ing a pistol on the Sabbath, being off one’s premises. Bat. Rev., eb. 
117, and acts amendatory thereof. 


IxpIcTMENT for a misdemeanor tried at Spring Term, 
1879, of TRANSYLVANIA Superior Court, before Gudger, J. 

The defendant was indicted for violating the provisions 
of section 117, chapter 32, of Battle’s Revisal, in carrying a 
pistol on the Sabbath, being off his premises. When called 
to answer, he moved the court to quash the indictment upon 
two grounds: 

1. That the court had no jurisdiction of the subject mat- 
ter thereof, 

2. For formal defects in the bill. 

The motion was overruled and the defendant excepted. 
Upon the trial the jury rendered a verdict of guilty, and 
from the judgment pronounced the defendant appealed. 


Atlorney General, for the State. 
No eounsel for defendant. 


Rurrin, J. Asin our opinion the ground first assigned 
was well taken and disposed of the case, our attention will 
be confined to it 
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It is much to be regretted that any of our statutes, and 
especially those which define offences, denounce punish- 
ments, and limit the jurisdiction of the several tribunals of 
the state, should be so uncertainly written as to leave any 
doubt as to their intent and purport. Such, however, we 
find to be the case in regard to the jurisdiction over the 
offence charged upon the defendant in this case; and so 
much obscured has it been by the several acts passed in 
relation to it that we are not surprised that His Honor who 
tried the case found difficulty in arriving at a right conclu- 
sion. Indeed we must confess that our decision is more the 
result of an inference than of certain knowledge derived 
from the statutes themselves. 

The 117th section referred to defines the offence and pro- 
vides that upon conviction the offender shall pay a fine not 
to exceed fifty dollars, two-thirds of which shall enure to 
the benefit of the free schools of the county, and the re- 
mainder to the informant. 

The 118th section being a distinct and independent one, 
provides that upon failure to pay the fine imposed by the 
previous section the convict shall be imprisoned at hard 
labor for a period not to exceed three months. 

The act of 1873-’74, ch. 176, § 9, provides that section 
117 of chapter 32 of Battle’s Revisal, being the statute un- 
der which the defendant is indicted, shall be so amended 
as that the punishment for the offence shall not exceed a 
fine of fifty dollars, or imprisonment for one month; and 
section 18 undertakes to confer the jurisdiction over the 
offence upon the courts of justices of the peace. 

The act of 1879, ch. 92, § 1, again amends section 117 and 
also the act of 1873-74 and fixes the punishment so that 
it cannot exceed a fine of fifty dollars or imprisonment for 
thirty days, and gives the justices exclusive jurisdiction of 
the offence. | | 

It will be noticed that no statute attempts or professes to 
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repeal, amend, or in any wise affect the 118th section except 
as its repeal may be inferred because of its being in conflict 
with the provisions of the acts of 1873-74 and 1879. 

If that section is still operative, then inasmuch as this 
defendant may, in the event of his failure to pay the fine 
imposed on him upon conviction for the offence, be subjected 
to an imprisonment at hard labor for three months, the 
statutes giving Jurisdiction to the justices would be uncon- 
stitutional, and the action of His Honor in maintaining the 
jurisdiction of the superior court would be correct. 

We have, however, arrived at the conclusion that, though 
not in express words, the 118th section is repealed, and 
therefore there was no obstacle in the way of the jurisdic- 
tion of the justice. 

The purpose of the legislature to accomplish this object 
has been twice expressed—once in the act of 1873-74 and 
again in the act of 1879. So that but little room is left to 
doubt as to what was the real intent of those who framed 
the statutes; and as the last act declares that the jurisdiction 
of the justices shall be evelusive, and as -the punishment 
therein denounced squares exactly with the limitation tm- 
posed by the constitution on that jurisdiction, we feel justi- 
fied in saying that the legislature must have intended to 
repeal that section which would otherwise have defeated the 
object it had in view. 

We are, therefore, of the opinion that the superior court 
had no jurisdiction of the offence charged against the de- 
fendant, and that treating his motion to quash as a plea to 
the jurisdiction it should have been sustained. 

Error. Reversed. 
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STATE v. EDWARD BRYSON, 
Macistrates Warrant, sufficiency and amendment of. 
g ) Y 


The affidavit of a complainant in a criminal action before a magistrate, 
does not constitute an essential part of the warrant issued thereon, 
but if the warrant charges a criminal offence, it will be sustained. 
Suggestion of the court upon the power of amendment of such warrant. 


(Welch v. Scott, 5 Tred., 72, cited and approved.) 


CRIMINAL AcTION tried on appeal at November Term, 
1880, of New Hanover Criminal Court, before Meares, J. 

‘This prosecution commenced in the court of a justice of 
ibe peace, where the defendant was tried for a misdemeanor 
in violating the second section of chapter 219 of the laws of 
1879, which section is as follows: ‘“ Any person or persons 
who shall secrete or harbor any such seaman who has de- 
serted from any domestic or foreign vessel in the localities 
above named knowing that such seaman or seamen have de- 
serted,’ &e. When the case was called for trial in the 
criminal court, it was discovered that both the warrant and 
the affidavit omitted to charge any offence, that is to say, 
that the word ‘‘knowing” was omitted in both of them. The 
solicitor moved to amend the warrant by inserting the 
word “knowing,” the justice of the peace being present in 
court, and the court granted the motion. The counsel for 
defendant then submitted a motion to quash upon the 
eround that the word “knowing” was otnitted in the affi- 
davit and that no offence was charged'in the affidavit; in- 
sisting that the prosecution was of course based on the 
affidavit and even if the court possessed the power to order 
an amendment of the warrant, still in this case 1 could not 
be done because the person who made this affidavit is be- 
yond the seas, and is not within the jurisdiction of the court, 
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The motion to quash was allowed, the case dismissed, and 
from this ruling the state solicitor appealed. 


Attorney General, for the State. 
No counsel for defendant. 


Asueg, J. The only question presented by the record for 
our determination, is, whether the warrant 1s defective be- 
cause the word knowing is omitted in the affidavit upon 
which it is based. 

A magistrate, without information upon oath, may issue 
a warrant super visum. But exceptin that case, it is his duty 
before issuing the warrant to require evidence upon oath of 
the guilt, or at least of circumstances affording a reasonable 
suspicion of the accused. Before the passage of the act of 
1868-69, although it was necessary that every warrant, ex- 
cent for offences committed in the presence of the magis- 
trate, should be founded upon information on oath, it was 
not essential to its validity that the evidence upon which it 
was issued should beset out init. In Iingland it was usual 
for magistrates to take written affidavits of thé charge sep- 
arate from any statement of the oath in the warrant, so that 
they might havé at all times in their own ‘power evidence 
in justification of issuing the warrant; and it was not neces- 
sary to recite in the warrant the inforraation upon which it 
was founded. Jelech v. Scott, 5 Ived., 72. But the law is 
‘now changed in this respect. By the act of 1869, Bat. Rev., 
ch. 88, $ § 10, 11, it is provided that when complaint shall 
be made to a magistrate that a criminal offence has been 
committed, it shall be his duty to examine on oath the com- 
plainant and any witnesses who may be produced by him, 
and if it shall appear from such examination that any crim- 
inal offence has been committed, the magistrate shall issue 
a proper warrant reciting the accusation, &c. 

What we understand is meant by “reciting the accusa- 
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tien,” is not a verbatim recital of the words of the affidavit 
or the evidence, but a plain brief narrative of the facts dis- 
closed by the evidence, showing a violation of the criminal 
law. The act does not require that the evidence should be 
adduced in the form of a written affidavit, nor that the tes- 
timony of the witnesses should be reduced to writing, but 
it would be safest for the magistrate in every case, for the 
purpose of his own protection, to take and preserve a writ- 
ten memorial of the evidence, whether of the prosecutor or 
his witnesses. Where a magistrate Is taking cognizance of 
a criminal action within his jurisdiction, more cer- 
tainty is required than in a case where he acts only min- 
isterially, in binding the accused to court; for in criminal 
actions before magistrate the warrant is to be treated as the 
cotnplaint of the prosecutor under oath. In other words, it 
is the “indictment,” and must set out the facts constituting 
the offence with such certainty that the accused may be en- 
abled to judge whether they constitute an indictable offence 
or not, and that he may be enabled to determine the species 
of offence with which he is charged. [f the warrant does 
this, it is sufficient, notwithstanding there may not be the 
same degree of certainty in the affidavit or evidence taken, 
as the ground of application for the warrant. The evidence 
not being required to be put in writing, the affidavit of the 
complainant dves not constitute an essential part of the in- 
dictment, any more than does the presentment of a grand 
jury form a part of the bill of indictment which is predi- 
cated upon it. An appellate court in reviewing the Judg- 
ment of a justice’s court in a criminal action, can only look 
at the warrant which is the complaint, and if that suffi- 
ciently sets out a criminal offence within its jurisdiction, 1b 
must be sustained. It cannot look behind the warrant for 
objections lying iu the defects or irregularities of the pre- 
liminary evidence. 

The power of the criminal court to allow an amendment 
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of the warrant in this case, is not presented for our conside- 
ration by the appeal, and we therefore express no opinion 
upon that point. But we take this oecasion to suggest, that 
as Justices of the peace are clothed with a large jurisdiction 
in criminal matters, and are almost universally men who 
are unlearned in the law, very liberal powers of amendment 
should be accorded them in the administration of the crim- 
inal laws, that offenders may not escape the just penalties 
of their crimes by opposing technical objections. | 

There is error. Let this be certified to the criminal court 
of New Hanover county, that further proceedings may be 
had according to law, 

Wrror. Reversed, 


STATE v. F. BREWINGTON, 
Nuisanee—Sufficiency of Indictment. 


An indictment charging the use of profane and vulgar language, on a 
certain day and on divers other days in a public street andin the 
presence and hearing of divers persons then and there assembled, and 
then and there repeating the same to the evil example and common 
nuisance, &c., is sufficient. (Review of cages upon this subject by 
RUFFIN, J.) 


(State vy. Baldwin, 1 Dey. & Bat., 195; State vy, Ellar, 1 Dev., 267; State 
y. Jones, 9 Ired., 38; State vy. Pepper, 68 N. C., 259; State v. Barham, 
79 N. C., 646, cited and approved.) 


InpictmeNT for a Nuisance, tried at August Term, 1880, 
of New Hanover Criminal Court, before Meares, J. 

The case is brought here by an appeal on the part of the 
state from an order of the judge below, quashing an indict- 
ment preferred against the defendant for a nuisance com- 
mitted by the use of profane and vulgar language in a 
public place. | 

The indictment charged that defendant, being an evil 
disposed person, &c., on the first day of January, 1880, and 
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on divers. other days and times, both before and since that 
day, in a certain public street and highway in said county, 
and in the presence and hearing of divers persons then and 
there and on the said other days and times assembled, did 
use vulgar and obscene language in substance, &c., and did 
then and there and on said other days and times in the 
presence and hearing of the said divers persons being then 
and there assembled, repeat said language, &e., to the evil 
example of all others in like case offending, to the common 
nuisance of all the good citizens then and there and on the 
said other days and times assembled, against the statute, &. 


Attorney General, for the State. 
No counsel for defendant. 


Rurriy, J. The use of profane and vulgar language does 
not per se constitute an indictable offence, but only when so 
publicly indulged in and so long continued or often re- 
peated, as to become annoying and hurtful to the commu- 
nity. And not only must the person charged with such an 
offence have indulged in its use to this extent, but the in- 
dictment preferred against him must specifically set forth 
all the facts and circumstances which go to make up the 
offence. | 

—Conceding these principles and ad:nitting that the grossly 
indecent and profane language, set forth in the indictment 
as having been uttered by this defendant, would not have 
been sufficient to constitute an indictable nuisance, if used 
but once, and in the hearing of the persons who happened 
on that single oocasion to be present, (as was decided in 
Baldwin’s case, 1 Dev. & Bat., 195) it remains to be inquired, 
whether its frequent use in a public street on many days, 
and in the hearing and to the hurt and annoyance of many 
persons present on all the several occasions, does not in 
itself constitute such an offence as is punishable under the 
criminal law of the state. If it does, then the offence is 
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sufficiently charged in the bill under consideration, for all 
these facts and circumstances are specifically set forth 
therein. 

In the very early case of State v. Hilar, 1 Dev. 267, it was 
‘decided that where the acts are repeated and so public as te 
becorae offensive and inconvenient to the citizens at large, 
they are indictable; and in Baldwin’s case, supra, it was held 
that profane and loud cursing at-a public meeting-house 
on « single occasion whereby the members of a singing school 
were disturbed, did not amount to an indictable offence, but 
Judge Gaston in delivering the opinion distinctly declares 
that such conduct may become a public nuisance, if so often 
repeated er so long continued as to affect the citizens of the 
state, who may successively come within the reach of its 
consequences, and be thereby annoyed and inconvenienced. 

So in State v. Jones, 9 Ived., 88, (ia which case, through 
some singular misappreliension, Adlar’s case is quoted as one 
an which a judgment was arrested because the indictment 
did not sufficiently charge the offence, whereas the very 
opposite was held aud the judgment of the superior court 
was reversed because it had arrested the judgment on that 
ground), it was said by the court that while single acts of 
profanity and the use of vulgar language are not punisha» 
able by indictment, yet if repeated and publicly perpetrated 
in the hearing of many of the citizens and to their annoy- 
ance and incenvenience, it will become a nuisance and as 
such be punishable. 

And in State v. Lepper, 68 N. C., 259, Judge Ropman says 
_ that in order to make profane swearing a nuisance, the pro- 
fanity must be uttered in the hearing of divers persons, and 
must be charged in the bill to have been so uttered. And 
he gives as the most approved form for so charging it, the 
simple and direct averment of its having been so done “in 
the presence and hearing of divers persons then and there 
assembled.” | 

5Q 
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The same distinction between profanity.as a private in- 
convenience and as an indictable offence, rans through all 
the decisions of this court, and there are a number of them, 
including that one in the case of State v. Barham, 79 N. C., 
646, in which an effort is made to formulate the several 
averments necessary to be made in an indictment of this 
kind, and which in substanee, are, first; An allegation that 
“the offenee was committed in the presence and hearing of 
divers persons then and there assembled,” which requisite is 
not supplied by an averment that “it was done to the com- 
mon nuisance of the good citizens of the state then and 
there assembled.” And secondly; An allegation that the 
language was “so repeated in public as to have become an 
annoyanee and inconvenience to the public.” We do not un- 
derstand from this, as His Honor below seems to have done, 
that these averments must be expressed in the very words 
there used by the judge in delivering the opinion, but that 
it will suffice if they in substance amount to the same; and 
testing this indictment by the rules prescribed in that case, 
we cannot see that it lacks a single averment necessary to 
constitute the offence. It certainly charges the offence to 
have been committed in the presence and hearing of divers 
persons then and there assembled; that it was committed 
in a public street and highway; that it was there repeated, 
that is to say, uttered on divers days and times; and thus 
it became an annoyance to the public, “a common nuisance 
to all the good citizens of the state there assembled,” that 
is, to the divers persons present on the divers days and times 
all of whom are alleged to have heard the offensive words 
spoken. 

The indictment seems to us to be in conformity to ap- 
proved precedents, and to have met all the requirements of 
the decisions of our court on the subject, and therefore we 
hold it was error in the court below to have quashed it. 

Error. Reversed, 
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STATE v. JOHN WEBB DAVIS. 
Perjury—Insufficiency of Indictment. 


An indictment for perjury which does not aver that the false oath was 
taken wilfully and corruptly is defective. These terms must be ap- 
plied to the act of swearing to express the wicked purpose with which 
such oath is taken, 

(State vy. Carland, 3 Devy., 114, cited and approved.) 


_InpIcTMENT for perjury tried at Spring Term, 1880, of 
Hanirax Superior Conrt, before Gudger, J. 

The indictment is substantially as follows: The jurors, 
&e,, present that defendant, &., on the 15th day of Septem- 
ber, 1879, in said county, before William H. Shields, J. P., 
deputy assessor to Jolin B. Neal, assessor for Caledonia 
township, Halifax county, daly appointed by the board of 
county commissioners of said county, on the 21st day of 
April, 1879, to list and assess all the lands and personal 
property of said township for the year 1879; whereas upon 
the examination of said John Webb Davis this day taken 
before William H. Shields, J. P., deputy assessor to John B. 
Neal, assessor for Caledonia township, &c., the said defend- 
ant listed his property for taxation, to wit, twenty-five acres 
of land, one cow, no hogs, one horse, valued at twenty-five 
dollars, and the defendant was then and there sworn upon 
the Holy Evangelist, &¢., by W. H. Shields, J. P., deputy 
assessor to John B. Neal, assessor, &c., then and there ex- 
amined upon his oath by said Shields; and he, the said 
defendant, declared upon his oath, to wit: I, John Webb 
Davis, do solemnly swear that the list furnished by me con- 
tains a true and accurate list of property Iam required to 
list for taxation, and that the value fixed thereon by me is 
a fair valuation of the same according to my best knowledge, 
information and belief,so help me God. (Signed by defendant, 
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and “sworn to and subscribed before me, this 17th day of 
June, 1879. John B. Neal, assessor, pr. W. H. Shields.’} 
And the jurors, &c., do say that defendant when he declared 
wpon his eath before Shields, J. P., that the Hst fai nished 
by him contained a true and aceurate list of his property 
which by law he was required to Hst for taxation, aid the 
value fixed thercon by him was a fair valuation of the same, 
which was not true; that be did unlawfelly and wilfully 
commit wilful and corrupt perjury, contrary, Ke. 

The jury rendered a verdict of guilty. Motion in arrest 
overruled, and judgment pronounced, from which the de- 
fendant appealed, 


Attorney General, for the State. 
Messrs. Reade, Bushee & Bushee, for defendant. 


Asuz, J. The indictment is radically defective in many 
particulars, and scarcely contains a single requisite of a 
good bill of indictment for perjury. It shows the danger 
of a draughtsman’s undertaking the task of simplifying and 
mot adhering to established precedents. 

{t is unnecessary to notice more than one of the many de- 
fects in the indictment. Itis defective in that it does not 
caver that the defendant wilfully and corruptly took the false 
oath. There is nothing in the indictment to exclude the 
idea of the false oath having been taken by inadvertence or 
mistake. The epithets of w2/ful and corrupt are Indispensa- 
ble in an indictment for perjury to express the wicked pur- 
pose with which the false oath was taken. In the case of 
State v. Carland, 3 Dev., 114, which was an indictment for 
perjury, the judgment was arrested for the omission of these 
-yery words to express the evil intent with which the false 
-eath was taken. Chief Justice Rurrix, who delivered the 
opinion in that case, says, “ Whatever evil intent may be 
alleged in the indictment as moving the defendant to take 
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the false oath, the very taking of 1 must have been stated 

to have been done deliberately and with a wicked purpose, 

at that moment existing. This has been expressed by ap- 

plying the terms, wilful and corrupt, to the act of swearing. 

Cox's case established that one of these might be supplied by 

the word maleciously. That has been doubted and never 

followed, though I sappose it might be in a case precisely 

in point. But in no instanee hath the omission of both. 
been allowed. And in a very late case in the King’s Bench , 
in 1826, (Hex v. Stephens) this very point eame directly before 

the court, whem the indictment was held bad, in arrest of 

judgment. This is of more authority because the statute of 

23 Geo: IL, ch. 11, provides.in that country for simplifying 

indictments, as our own does here;” and our act of 1842 

(Bat. Rey., ch. .32, § 62) is a literal copy of the act of Geo. 

iI. 

There is error. This will be certified to the superior 
court of Halifax county that the judgment in this case may 
be arrested. 

Per Ouoriam. Error. 


STATE v. JOSEPH KNIGHT. 


Perjury— Quashing—Coroner’s Inguest—Administration of 
Oath. 


}. Indictments for the higher offenecs, such as treason, felony, perjury, 
forgery, &c., should not be quashed, But in eases where it puts an 
end to the prosecution altogether, as where there is no jurisdiction or 
the matter charged is not indictable, it is advisable to allow a motion 
to quash, 

2, In perjury, an indietment was held to be defective, where it charged 
that upon a coroner’s inguest the oath in which the perjury is assigned 
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was administered by a justice of the peace in the presenee and by the 
direction of the coroner. In such case the justice had no jurisdiction, 
but the inquest is the court of the coroner, and the bill should have 
charged that the oath was taken before the coroner with an averment 
that he had competent authority to administer the same, 


3. The administration of an oath is @ ministerial act, and may be done 
by any one in the presence and by the direction of the eourt, but is the 
act of the court. 


4, Proceedings in coroner’s inquest discussed by Mr. Justice ASHE, 


(State v. Colbert, 75 N. C., 388; State v. Alexander, 4 Hawk=, 182; Row- 
land y. Thompson, 65 N. C., 110, cited and approved.; 


InpictmEnt for perjury tried at Fall-Term, 1880, of Mar- 
TIN Superior Court, before Schenck, J. 

The substanze of the charge in the bill of indictment 1s 
set out in the opinion of this court. The counsel for de- 
fendant first moved to quash the bill on several grounds, 
which motion was overruled. The defendant then entered 
his plea of “not guilty,” but upon the trial the jury con- 
victed him. He then moved in arrest of judgment, for that, 
the justice of the peace whoadministered the oath in which 
the perjury was assigned had no authority so to do. Upon 
overruling this motion, the court pronounced judgment and 
the defendant appealed. 


-Attorney General, for the State. 
Mr. J. W. Albertson, Jy., for the defendant. 


Asue, J. In this ease the defendant before plea moved 
the court upon several grounds to quash the indictment, 
but the motion was disallowed, in which ruling we hold 
there was no error; for where the application is made on 
the part of the defendant, the courts have almost uniformly 
refused to quash an indictment when it appeared to be for 
some enormous crime, such as treason or felony, perjury, 
forgery, &e. Arch. Cr. Pl., 66. And in State v. Colbert, 75 
N. C., 368, Reape, J., delivering the opinion of the court, 
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says: “Quashing indictments is not favored. It releases 
recognizances and sets the defendant at large, when 1t may 
be he ought to be held to answer upon a better indictment. 
{tis however allowable, and in cases where it puts an end 
to the prosecution altogether, it is advisable; as when it ap- 
pears the court has not jarisdiction, or where the matter 
charged is not indictable in any form. Mr. Chitty in his 
Criminal Law (p. 300) says, ‘the courts usually refuse to 
quash on the application of the defendant, where the in- 
dictment is for a serious offence, unless upon the plainest 
and clearest grounds, but will drive the party to a demurrer, 
or motion in arrest of judgment, or writ of error. It ts 
therefore a general rule that no indictment which charges 
the higher offences, as treason or felony, or those crimes 
which immediately affect the public at large, as perjury, 
forgery, &c., will be thus summarily dealt with.” 

In the view we take of this case, itis unnecessary to con- 
sider any of the grounds of the motion to quash. for after 
verdict the defendant moved to arrest judgment on the 
ground that the justice had no authority to administer the 
eath to the witness examined by the coroner on the inquest. 
This presents a question worthy ef consideration. 

The bill of indictment charges that the defendant “ came 
before J. H. Ellison, coroner of the county of Martin, and 
a jury of good and lawful men duly summoned and sworn 
to make inquiry, when and how and by what means one 
Henry Skiles came to his death; and the said Joseph Knight 
being then and there duly sworn upon the Holy Evangelist 
of Almighty God by one J. L. Ewell, a justice of the peace 
in and tor the county of Martin, then and there having 
sufficient power and authority to administer the said oath 
to the said Joseph Knight, in that behalf, touching and con- 
cerning the manner and cause of which the said Henry 
Skiles came to his death, the said J. L. Ewell, justice of the 
peace as aforesaid, then and there administered said oath to 
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Joseph Knight, in the immediate presence and at the request. 
and direction of the said J. H. Ellison, coroner as aforesaid, 
did then and there wpon his oath charge one William A. 
Weathersbee, before the said Ellison, coroner as aforesaid 
and the said jury of good and lawful men, duly summoned 
and sworn, with having assaulted and cut with a knife the 
said Henry Skies,” &e. 

A justice of the peace bas no authority to hold an inguisi- 
tion super visum corporis. Shultz, ex parte, 6 Whar., 269. With 
the inguisition, J. L. Ewell had and could have no official 
eonnection. In his offtcial capacity as Justice of the peace, 
he had no power or authority to administer an oath in that 
ease. And where on an indictment for perjury it appears 
the accused was sworn only by a justice of the peace who 
had no jurisdiction of the case before him, and therefore 
had no authority to administer the oath, such an indict- 
ment is bad, and on demurrer will be quashed. State v. 
Furlong, 26 Me., 69; State v. Alevander, 4 Hawk, 182. 

The inquest was the court of the coroner, and BLACKSTONE 
says, “the court of the coroner is also a court of record to 
inquire when any one dies in prison, or comes to violent or 
sudden death, by what manner he came to his end.” 4 Blk., 
274. Its being a court of record however has been disputed. 
But be that as it may, aceording to the authorities his n- 
quest is a judicial proceeding, and while sitting, is a court. 

Where a eoroner has notice of a sudden or unnatural 
death, itis his duty tosummona jury, and the jury appear- 
ing are to be sworn and charged by the coroner to inquire 
upon the view of the coroner how the party came to his 
death. 2 Hale, 60. And to make a valid inquest, the coroner 
and jury must have a view of the body, and the latter must 
be sworn by the former in the presence of the body. ‘These 
two conditions are indispensable. Rew v. Ferrand, 3 B. & A,, 
960. After that he may adjourn to a convenient place to 
take testimony and make up the report, but in the examina- 
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tion of witnesses “he must hear evidence on all hands if of- 
fered to him, and that upon oath.” 2 Hale, 157; 1 Leach, 43. 

The jury are to be sworn and charged by him, and the wit- 
nesses are to be examined by him upon oath. He then has 
the power toadminister an oath. The inquest held by him 
and the jury while sitting is a court, and he is the judge 
thereof. It must then follow, that he and. he alone has the 
power and authority to administer the oaths to the witnesses 
examined before bim on the inquisition. 

The administration of the oath however is a mainte 
act, Rowland v. Thompson, 63 N. C., 110, and it may be ad- 
ministered by any one in the presence and by the direction 
of the court; and the person acting in behalf of the court in 
such ease is a mere Instrument, the mouthpiece of the court, 
but the administration of the oath is the act of the court, 
and is so regarded and must be so alleged im all legal pro- 
ceedings. It was just as competent for the coroner to have 
called upon any unofficial bystander to administer the oath 
for him, as upon a justice of the peace. It was therefore im- 
material whether in this case the justice had the authority 
to administer the oath or not. 

The indictment should have charged that the oath was 
taken before the coroner and followed by the averment that 
he had competent autbority to administer the same; but 
there is no such avermentin thebill. It bas been the prac- 
tice sometimes for the judges in our superior courts to call 
on members of the bar, or the solicitor, to swear parties in 
the presence of the court, and we believe it is the almost. 
universal practice where gentlemen have taken the oaths of 
attorneys, for the judge to request some member of the bar 
to administer the oaths. In all such cases, no matter by 
whom the oath 1s read, it 1s taken before the court, and is 
the act of the court. 

But it is said in this case that it sufficiently appears that 
the administration of the oath was the act of the coroner, 
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because it is charged that it was administered by J. L. Ewell 
in the presence and by the direction of the court, and was 
therefore administered by the court. But this will not do, 
for every fact and circumstance stated in an indictment must 
be laid positively; stating a matter by way of argument or 
inference will render an indictment bad. Arch. Cr. PL, 55. 
But aside from that, the indictment is most clearly defective 
in the particular that it contains no averment that the coro- 
ner had competent authority to administer the oath. Arch. 
Cr. Pr. & Pl, 594, note2; Bat. Rev., ch. 83, § 62. 

There is error. The judgment must be arrested. Let this 
be certified to the superior court of Martin county. 

Per Curiam. Error. 


STATE v. JACOB NORWOOD. 
Prosecutor— Notice— Costs. 


1. A notice to mark one as prosecutor under the act of 1879, ch. 49, need 
not bein writing, Where it was announced in open court upon the 
calling and continuance of a state case that a motion would be made 
at the next term to mark a witness as prosecutor, (all the witnesses 
being present) and on the argument of the motion it was announced | 
that all the parties were present; Held to be sufficient evidence that 
such notice was given, and warranted the court in ordering the witness 
to be marked as prosecutor. | 

9, The act was intended to enlarge the power of the courts over the 
question of costs in criminal actions, in providing that the court shall 
‘be of opinion there was no reasonable ground for the prosecution, er 
it was not required by the public interest. 

3. Remarks of Mr. Justice ASHE upon the act of 1875, ch. 247, and the 
substitution of the word ‘opinion’? for ‘“‘certify,’? and ‘‘or”’ for 
‘Sand,’ by the act of 1879. 
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Morton by defendant to endorse the name of the prose- 
—ecutor on the bill of indictment, under. the act of 1879, ch- 
49, heard at June Special Term, 1880, of Wake Superior 
Court, before Gudger, J. . 

The defendant, Jacob Norwood, was indicted for slander- 
ing Annie L. Hunter, (under the act of 1879, ch. 156,) and 
was tried and acquitted at satd term. On the trial, Annie 
Hunter and others were examined as witnesses for the prose- 
cution, and at the same term, the said Annie was, by order 
of the court, marked as prosecutrix in the case, and ordered 
to pay the costs of the prosecution, including all witnesses 
actually examined on the part of the defendant. After this 
order had been rade by the judge, the said Annie asked 
leave of the court to file an affidavit,in which she stated 
that she had not been served with a notice in the case of 
State v. Norwood, calling on her to show cause why she should 
not be marked as prosecutrix. The order of the court, upon 
hearing this affidavit, was not reversed, and the said Annie 
appealed. The opinion contains the additional facts. 


The ease was argued by the Attorney General in support 
of the ruling below, and by Mr. D. G. Fowle, contra. 


AsHE, J. There are two points made by the record, first, 
the want of notice, and secondly, that the court below com- 
mitted an error in its construction of the act of 1879, and 
according to the statement of the case as made by His Eonor, 
he had no power to make the order in question. 

As to the question of notice, we concur with the judge that 
there was sufficient evidence of notice to warrant the order. 
It appears that at the preceding term of the court, the de- 
fendant’s counsel gave notice in open court, when the case 
of the State v. Norwood was called and continued, the wit- 
nesses being present and Annie Hunter being one of them, 
that at the next term (June term, J880,) a motion would be 
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made to mark her and others as prosecutors in the case. 
The clerk of the court testified that shortly before said June 
term, he had seen a notice, said to be lost, issued by the 
counsel of the defendant, Norwood, to the appellant and 
others, on the back of which were the endorsements, “ Re- 
ceived,” “Served,” but he could not state by whom the 
return was made, nor whether it was served upon the parties 
or only upon a portion of them. The return purported to 
be signed, “J. J. Nowell, sheriff,” by one of his deputies, 
but he could not recollect or know in whose handwriting, 
except it was not in sheriff Nowell’s. When the motion was 
argued, it does not appear whether she was present at the 
time or not, but she was present in court during the day on 
which the motion was argued, and one of the counsel for the 
prosecution, on that day, announced that all the parties 
were present. And theappellant was represented by counsel, 

We are of opinion that the fact of the notice of the motion 
having been announced in open court,at the time when 
Norwood’s case was called and continued, (in which she was 
a witness) that a motion would be made at the next term to 
mark her as prosceutrix, with the testimony of the clerk, 
and with the further fact, that on the day of the arguinent 
of the motion it was publicly announced that al] the parties 
were present, and that she was then and there represented 
by counsel, was sufficient evidence that the notice had been 
piven to warrant the judge in making the order, The act 
of 1879 does not require the notice to be in writing, The 
object of the notice is to give the witness an opportunity to 
show cause. On the argument of the motion, counsel ap- 
peared in her behalf, and we must presume, represented her 
with her knowledge and cansent, She then has had, what 
it was the object of the legislature to give her by requiring 
notice to be given, her “day in court.” 

As to the other point, that His Honor committed an error 
in his construction of the act of 1879, we think the excep- 
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‘tion equaliy untenable. The act of 1875, ch. 247, provides 
that in certain cases the costs of the prosecutor’s and the 
defendant’s witnesses, “shall be paid by the prosecutor, if 
any be marked on the bill, whenever the judge or justice 
of the peace shall certify that there was not reasonable ground 
for the prosecution and that the public interest did not re- 
quire it.” But this act was followed by the act of 1879, ch. 
49, which, not purporting tobe an amendment of the act of 
1875, provides that the costs in like cases ag in the former 
act, “shall be paid by the prosecutor, whether marked on 
the bill or not, whenever the judge or justice shall be of 
opinion that there was not reasonaole ground for the prose- 
cution or that it was not required by the public interest. 
The counsel for the appellant insisted in this court that the 
substitution of the word “or” for “and” in the last act, was 
an act of inadvertence, that the legislature never intended 
to make the change, and that as the copulative conjunction 
was used in the act of 1875, the court should construe “or” 
to mean “and”; and if that was the proper construction, 
then there was error in the order of the Judge in having 
the appellant marked as prosecutrix and taxing her with 
the custs, for he had based his order upon the opinion only, 
that the prosecution “was not required by the public in- 
terest,” when he should have founded it upon the opinion 
“that there was not reasonable ground for the prosecution 
and that it was not required by the public interest.” We 
cannot concur with the learned counsel in this view of the 
case. It was evidently the intention of the legislature by 
the act of 1879 to discourage frivolous and malicious pros- 
ecutions.. by enlarging the power of the courts over the 
question of costs in criminal actions. : 
Several changes were made in the act of 1879 from the 
act of 1875, besides that referred to. By the former, the 
courts had no power to mark.any one as prosecutor without 
his consent; in the latter, they have, upon notice. By the 
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former, the court was required to certefy that there was not 
reasonable ground, &e.; in the latter, no such certificate is 
required, but the court must simply entertain and express 
the opinion that there is no reasonable ground, &c. | 

To construe “or” to mean “and” in this case, would 
be a reflection upon the philological intelligence of the leg- 
islature,-and would be an act of disrespect of which this 
court is incapable. We must therefore take it that they 
meant what they said, and whatever opinions we as indi- 
viduals may entertain as to the wisdom or policy of the 
change, we must administer the law as we find it written. 

There is no error. Let this be certified to the superior 
court of Wake that further proceedings may be had accord- 
ing to this opinion and the law. 

Per. Curiam. No error. 


STATE V. W. W. McDOWELL and others. 


Roads, indictment for failure to repair—Demurrer to Indict- 
ment— Appeal. 


1. Where a particular class of persons (here the president, &c., of the 
Buncombe turnpike company) other than overseers of roads are indicted 
for not keeping a road in order, the indictment should contain not only 
an averment ‘that it was their duty and of right they ought to have 
kept the said road in repair,’’ (Patton’s case, 4 Ired., 16) but also an 
averment of the particular duty or duties alleged to have been omitted. 


2, An appeal does not lie from the overruling of the defendant’s demurrer 
to an indictment (this being an interlocutory judgment), but in such 
ease the court should require him to plead to the indictment and pro- 
ceed with the trial, and upon a verdict of guilty the question as to the 
sufficiency of the indictment can be raised on a motion in arrest of 

judgment. Thisrule applies to all criminal actions. But where such 
demurrer is sustained, the judgment is final and the state can appeal, 
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(State y. Patton, 4 Ired., 16; State v. Com’rs, 4 Dev., 345; State v. Fish- 
blate, 83 N. C., 654; State v. Bailey, 65 N. C., 426; State v. Pollard, 
83 N. C., 597; Com’rs vy. Magnin, 78 N. C., 181, cited and approved.) 


Inpicrment tried at Fall Term, 1880, of Henprrson Su- 
perior Court, before Gilmer, J. 

The defendants demurred to the indictment, and from 
the judgment overruling the same, they appealed. 


Attorney General, for the State. 
Messrs. C. A. Moore and J. J. Osborne, for defendants. 


Rurrin, J. This was an indictment against the defend- 
ants as president and directors of the Buncombe Turnpike 
Company for not keeping in repair so much of the road be- 
longing to the company as lies between the Buncombe line 
and the South Carolina line in Henderson county. The de- 
fendants demurred to the indictment and upon the over- 
ruling of the demurrer appealed to this court. The indict- 
ment is in the following words: 

“The jurors, &c., present that W. W. DcDowell, president, 
and V. Ripley, Mont. Patton, directors of the Buncombe 
Turnpike road, late of Henderson county, on the 8th day of 
September, 1879, and on divers days, &c., being president 
and directors, &, that part of the Buncombe Turnpike 
road which lies between, &c., negligently did permit to be- 
come ruinous, &e., for want of due reparation thereo!, when 
it was the duty of the said W. W. McDowell, V. Ripley, 
Mont. Patton, president and directors, &., to have kept the 
same in good and lawful repair, and by law and of right 
they ought to so have done. But they, as president and di- 
rectors of said public road unlawfully and negligently did 
permit and still do permit said public road to become ruin- 
ous, &c., contrary to the form of the statute, &.” 

The indictment is so defective as not to warrant any Judg- 


800 IN THE SUPREME COURT, 


+ a a STi ao eae re, AE 


STATE 6. MCDOWELL. 


past SEF ae eh ata Sapte) (fe eeepc i ell 


ment against the defendants, in case of their conviction by 
jury, and therefore their deriurrer should have been sus 
tained in the court below. | 

The charge which it makes against them is the general 
one, that they, as president and directors of the Buncombe 
Turnpike Company, did permit a certain section of the road 
of the company to become ruinous and broken, so that un+ 
less there be some public general statute which imposes 
upon the defendants the duty of keeping the road in repair, 
it is impossible for the court to see that any offence has been 
committed, | 

Were it thecuse of a common public highway, and the 
defendants were the overseers thereof, the indictment in its 
present shape would have been sufficient, for there is a 
statute which makes it the duty of every such overseer to 
keep the road allotted to him in good repair; and another, 
which declares that he shall be guilty of a misdemeanor if 
he neglect any duty required of him; but there is no law 
known to this court which imposes upon the defendants, as 
individuals, any such duty in regard to the road of the 
Buncombe Turnpike Company. 

The statute under which the company was incorporated 
imposes upon the president and directors certain specific 
duties, and confers upon them certaiu specific powers, and 
requires them to take an vath of office, and there can be no 
doubt that under the statute which makes every officer in- 
dictable for a neglect of duty, and indeed without any such 
statute, these defendants may be proceeded against in case 
they have failed to perform any part of their duty, or to 
exercise any one of the powers conferred upon them. Among 
the powers given, the president and directors are authorized 
to demand and receive certain tolls, and to contract with 
parties for construction and improvement of the road, and 
to require the road hands living along the line of the road 
to bestow upon it six days labor in each and every year, 
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Now if it be that they have done all things which they 
ought to have done, and all which they were empowered to 
do, and in spite thereof the road should be in a ruinous 
condition, the fault would not be theirs, but the company’s, 
for which i should be indicted. And on the other hand, if 
it were the purpose of the state to charge the defendants 
wwith a dereliction of any particular duty or duties, the in- 
dictment should have been specific in its averments, in order 
that the defendants might know with certainty what they 
had to answer, and the court could see from the record that 
some law of the land had been violated. 

As we understand, it was Just the distinction between the 
duty and the liability of the company and the duties and 
the liabilities of its officers, that was made by the court 
in the case of the State v. Patton, 4 Ired., 16, which was a: 
prosecution against the president and directors of this same: 
Buncombe Tarnpike Company, and on a similar charge of 
permitting the road tofallintodecay. Judge Dante speak- 
ing for the court, after declaring it to be the duty of the 
company to keep up its road, and that therefore the corpo- 
ration was liable to indictment if the road be suffered to. 
become ruinous, proceeds to say: “ We also think that the 
individuals who have been indicted were bound by virtue. 
of their offices, faithfully to exert all their powers and apply 
all their means, as such officers, to the keeping of the road: 
in order, and that for a default in this public duty they: 
were liable to indictment. But as they were not absolutely. 
to keep up the road, they cannot be charged. merely because the 
road has become ruinous.” At the same time he pointed out 
another particular, in which the indictment then under 
consideration would have been defective even if there had. 
been a statute making it the general duty of the defendants. 
as individuals to keep the company’s road in good order,. 
viz: its failure to charge in form that it was “their duty and. 
of right they ought to have kept the said road in repair,” &c.. 
51 
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This last defect has been remedied in the indictment now 
before us, but still the other remains; the indictment fails 
to give that notice to the defendants and the court, which 
they are entitled to have of the particular duty or duties 
alleged to have been omitted. The cases of the State v. 
Commissioners of Halifax, 4 Dev., 345, and State v. Fishblate, 
83 N. C., 654, referred to in the brief of defendants’ counsel, 
are all on a line with Patton’s case, supra. 

If, therefore, the cause was properly before us, we should 
have no hesitancy in sustaining the defendants’ demurrer, 
and it is with some regret we feel ourselves precluded from 
doing so, by the fact that their appeal was prematurely 
taken. . | | 

The right of appeal to this court is wholly regulated by 
«#tatute and there is none which gives toa deféndant in a 
criminal action, the right to appeal from an interlocutory 

judgment. State v. Bailey, 65 N.C., 426; State v. Pollard, 83 
N.C, 597. Ifademurrer to an indictment be sustained, 
‘that disposes of the action finally and therefore an appeal 
for the state will lie, and it is one of the few cases in which 
ithe state can appeal. But a judgment overruling a demur- 
rer is purely interlocutory and ‘really so little affects the 
tights of parties that in the case of the Comnussioners of 
Wake v. Magnin, 78 N. C., 181, a doubt was expressed as to 
‘whether an appeal would lie from it, even in a civil action, 
and notwithstanding the provisions of the C. C. P., § 299. 
And it was yielded in that case more because such a prac- 
tice had grown up than from any sure conviction of its 
being a right. 

After overruling the demurrer, the court should have 
required the defendants to plead to the indictment and 
proceed with the trial to verdict and judgment, and then 
.by motion in arrest of judgment the defendants might have 
raised every objection to the indictment which furnished 
ithe grounds for their demurrer, and if denied their motion, 
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could then have appealed. Itis because of this right to 
present every objection to an indictment by such motion in 
arrest, that demurrers in criminal actions have been so 
unusual, and it may be the reason too why the right to 
appeal from an overruling judgment has been withheld. 
In allowing defendants in ali cases to plead to the indict- 
ment after demurrer, the practice of the courts in this state 
differs somewhat from that of the courts of England, for 
there, in misdemeanors the judgment upon demurrer is 
final, and it is only in certain felonies that the right to plead 
ever obtains. Our constitution declares that “no person 
shall be convicted of any crime but by the unanimous ver- 
dict of a jury of good and lawful men in open court.” 

There being error in allowing the appeal, it must be dis- 
missed. 

PER CURIAM, Appeal dismissed. 


STATE v, ALEXANDER McDANIEh, 
Slander of Women— Burden of Proof. 


On trial of an indictment for slander under the act of 1879, ch. 156, the 
admission of the defendant that le spoke the words charged does not 
shift the burden of proof upon him to show he had not slandered an 
innocent woman. Wer innocence is a question for the jury upon the 
evidence, and no presumption of her innocence should be allowed to 
weigh against the defendant, 


(State v. Woodly, 2 Jones, 276; State v. Hvans, 5 Jones, 250, approved, 
aud State vy. Morrison, 3 Dev. 299, commented on,) 


Inpictment for slander tried at Fall Term, 1880, of Jonzs 
Superior Court, before Gudger, J. | 
Verdict of guilty, judgment, appeal by defendant 
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Attorney General, for the State. 
Messrs, Manly, Simmons, & Manly, for defendant. 


Rurrin, J. The defendant was indicted, under the act of 
1879, ch. 156, for slandering Laura Whaley, an innocent 
woman, by speaking words concerning her, which amounted 
to a charge of incontinency; and on the trial mn the supe- 
rior court he admitted having spoken the words charged, 
and insisted that the same were true. The prosecutrix was 
introduced as a witness for the state, and deelared that she 
was innocent of the miscenduct imputed to her, not only so 
far as the defendant was eoncerned, but all other men; and 
other evidence was given as to her good character. The de- 
fendant offered evidence which tended to support the words 
spoken concerning her. 

The judge then charged the jury that in order to convict 
the defendant, they must find that the prosecutrix was an 
innocent woman, that is to say,a pure, chaste woman ; and 
that the general rule of law was that all persons are pre- 
sumed to be innocent until the contrary is shown ; so that 
the defendant having admitted that he used the words 
which amounted to a charge of incontinency, or if the state 
had proved the use of such words by the defendant, the bur- 
den of proof was upon him to show that he had not slandered 
an innocent woman. The defendant complains of this charge 
because he says, it shifted the burden of proof from the state 
to himself, and withal required him to prove a negative. 

_ The statute under which the defendant is indicted, is in 
these words: “Any person who may attempt In a wanton 
and malicious manner to destroy the reputation of an inno- 
cent woman by words-written or spoken which amount to a 
_ charge of incontinency, shall be guilty,” &c. As we con- 
strue it, the offence defined consists, not in the slander of a 
woman by falsely charging her with incontinency, but in 
the attempt to destroy the reputation of an innocent woman by 


JANUARY TERM, 1881. 805 


STATE v. MCDANIEL. 


such means; and by an “innocent woman ”is meant a pure 
woman—one whose character, to use the language of the 
preamble of the statute, is “ unsultied.” 

The innocency then of the woman who is the subject of 
the attempt, lies at the very foundation of the offence, and 
constitutes its most essential element—its very sire qua non, 
and must of necessity be distinctly averred in the indict- 
ment. 

If necessary to be averred, then, under the principle de- 
elared in the eases of the State v. Woodly, 2 Jones 276, and 
the State v. Hvans, 5 Jones, 250, the burden of proof de* 
volved upon the state even though it involved the necessity 
of its proving a negative. 

It is true that in the case ef the State v. Morrison, 3 Dev., 
299, an exception to the general rule which requires the 
state to prove every material averment against the defend- 
ant, was admitted by this court; but it is perfectly manifest 
from what is said in the two cases just cited, that it soon 
became dissatisfied with that decisien and took such great 
pains to limit and restrict it as virtually amounted to ever- 
ruling it. 

His Honor below by his instruction to the jury that “in 
erder to convict the defendant they must find that the pros- 
ecutrix was an innocent woman,” seemed to have recognized 
the general rule as a true one; buat the error complained of 
by defendant is that he further charged them that because 
of the rule of law by which all persons are presumed to be 
innocent until the contrary is shown, they were to infer her 
innocence without any proof being offered to establish it; 
and that this presumption of law in her favor fasted until 
the defendagt proved the contrary; and this seems to us te 
be a well founded exception to the charge. 

We take it that no effect should be given to the admission 
by the defendant of his having spoken the words charged 
beyond that which ought to have been given to convincing 
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proof of his having spoken them. So that the question is 
to be considered exactly as if the state had closed its case 
immediately upon making proof of the words spoken and 
nothing more. 

_ Now while it may be that the law does ratse a presump- 
tion in favor of the integrity of the conduct of men gener- 
ally, whieh each individual may call to bis aid when neces- 
sary for his protection, still we are not aware that it ever 
allows the weight of that presumption to be thrown into 
the scales against a defendant on trial. Indeed, how could 
it do so without raising conflicting presumptions which 
must necessarily destroy one another or else fail to do even 
and exact justice to all? Why should the law presume the 
prosecutrix in this case to be mnocent of a delinquency in 
morals, if thereby it should raise another presumption that 
the defendant was guilty of a erime which subjected him to 
punishment? In a case like this the law raises but a 
single presumption—the same which it raises for every de- 
fendant on his trial for a criminal violation of the Jaw of 
his country, of holding him to be innocent until proved to 
be guilty ; and to this presumption there is no limit, but it 
goes to the whole scope of the charge against him and em- 
braces every averment necessary to constitute the alleged 
offence. 

This presumption in favor of defendants on trial is too 
important, and has been found too useful in the protection 
of innocence to be sacrificed to a mere sentiment; nor indeed 
is it seen that there is any necessity for so doing in order to 
secure the protection of the statute for all such females as it 
was intended to protect. Every woman, when traduced, is 
a competent witness for the state against her traducer, and 
if her life has been pure, she will find no difficulty in get- 
ting the juries of the country to listen to her protestations 
of her innocency. And when added to this, is the privilege 
of calling in her sympathizing neighbors to speak to her 
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good general character, she needs not that any further con- 
cession should be made to her which might be inconsistent 
with the safety of an innocent defendant. 

We think, therefore, His Honor below erred in holding 
that the law raised any presumption as te the innocence of 
the prosecutrix, but that he should have submitted that 
question to the jury to be determined by them upon the 
evidence as any other question of fact would be, and thai 
the verdict and judgment should be set aside and a venire de 
novo awarded the defendant, 

Error, Venirve de nono. 


STATE v. BENJAMIN BLUE. 
Special Verdic-—Criminal Intent. 


In a special verdict in a criminal prosecution, all the facts necessary to 
constitute the offence eharged must be fully and explicitly stated ; 
therefore a special verdiet which fails to find the ertminal intent is fa- 
tally defective, and will be set aside and a new trial granted. 


(State vy. Curtis, 71 NM. C., 56; State v. Moore, 7 Ired., 228; State vy. Wail- 
lace, 3 Ired., 195; State y. Lowry, 74 N. C., 121, cited and approved.) 


InpicTMENT for False Pretence, tried at Fall Term, 1880, 
ef CUMBERLAND Superior Court, before Avery, J. 

The defendant was charged with obtaining goods by a 
false pretence. The jury returned the following special 
verdict: “The defendant entered into an agreement with 
the prosecutor, Worrell, last spring tu chip a crop of turpen- 
tine boxes. A crop of turpentine boxes consists of from ten 
thousand to twelve thousand trees. At the end of the week 
after the agreement was made, the defendant represented to 
said Worrell that he had chipped a crop of boxes, and by 
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means of that representation obtained rations of meat and 
molasses worth two dollars. A crop of boxes is the usual 
task of a laborer for a week, and the prosecutor had agreed 
to pay two dollars in rations as each crop was finished. On 
inspection the next week by the prosecutor, ?t was found 
that in fact the defendant had not chipped a crop of boxes, 
and that his representation that he had was false. And one 
Broadfoot, agent of the prosecutor, also ascertained on ex- 
amination the next week after the rations were furnished, 
that the defendant had chipped some trees along two roads 
well, and bad chipped others situated off the public roads 
badly and imperfectly, and had not chipped altogether a 
erop of trees. The prosecutor could have inspected a crop 
of boxes in two hours. He had other laborers empicyed 
who were chipping in the aggregate fifteen thousand boxes 
every week, and the turpentine trees chipped were scattered 
over a space of ten miles. The prosecutor had one agent, 
(Broadfoot) who could have inspected the boxes, and who 
did inspect those chipped by the defendant after he obtained 
the meat, &c. Either the prosecutor or his agent could have 
ascertained by examining the trees that the said represen- 
tations by the defendant were false.” 

“Tf upon the foregoing statement of facts the court be of 
opinion that defendant is gutlty, then the jury say he is 
cuilty, but if upon said statement the court holds that de- 
fendant is not guilty, then the jury find he is not guilty.” 

The court held that defendant was not guilty, and from 
this ruling, Melver, solicitor for the state, appealed. 


Attorney General, for the State. 
Messrs. Z. B. Newton and W. A. Guthrie, for defendant. 


AsHE, J. The special verdict found in this case is defec- 
tive, and the facts found by the jury are not sufficient to 
warrant any judgment thereon. The judgment therefore 
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pronounced by the court that the defendant was not guilty 
is erroneous. 

In judging upon a special verdict the court is confined to 
the facts expressly found, and cannot supply the want 
thereof as to any material part, by an agreement or impli- 
cation from what is expressly found. And when the facts 
are of an equivocal character which may mean one thing 
or another, the court cannot determine as a question of law 
the guilt or innocence of the defendant. 2 Hawkins P. C,, 
622; State v. Curtis, 71 N. C., 56. 

The verdict simply finds that the representation made by 
the defendant that he had chipped a “crop of boxes was 
false,” but does not find the entent with which the statement 
was made. That was a material inquiry and a question of 
fact that should have been found by the jury. The ¢ntent 
to cheat and defraud the prosecutor 1s an essential ingredi- 
ent in the crime of false pretence. The verdict should have 
found that fact distinctly, the one way or the other; either 
that defendant made the false representation with intent to 
cheat, or that he made the statement under an honest con- 
viction of its truth. If it had done so, then the Judge could 
have pronounced judgment of guilty or not guilty accord- 
ing to the finding. “A special verdict is in itself a verdict 
of guilty or not guilty as the fa¢ts found in it do or do not 
constitute in Jaw the offence charged. There is nothing to 
do but to write a judgment thereon for or against the ac- 
cused.” State v. Moore, 7 Ired.,228. Therefore in finding a 
special verdict the facts should be stated fully and explicitly, 
and the omission of any fact necessary to constitute the 
offence is fatal. The practice is, when the verdict is insuf:- 
ficient, insensible, or in violent antagonism to the evidence, 
to set it aside and grant a new trial. 83 Whar. Cr. L,, § 
3188 ; Séate v. Curtis, supra; State v. Wallace, 3 Ired., 198; 
State v. Lowry, 74 N. C., 121. 
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There is error. Let this be certified to the superior court 
of Cumberland county that a venire de novo may be 
awarded, 


Error. — Venire de novo. 


STATE v. WILLIAM HINES. 
‘Swearing witness before Grand Jury—Quashing. 


The act of 1879, ch. 12, providing that the foreman of the grand Jury 
shall mark on the indictment the names of the witnesses sworn and 
examined before the jury, is d/reetory merely ; and the omission of the 
foreman to comply therewith is no ground for quashing the bill, where 
the proof is that the witnesses were sworn, 


(State v. Roberts, 2 Dev. & Bat., 540; State v. Cain, 1 bila 35d, cited 
and approved.) 


InpictmeEnt for larceny tried at Fall Term, 1880, of WiIL- 
son Superior Court, before Gudger, J. 

Upon calling this ease for trial, the defendant moved to 
quash the indictment for the reasons following: On the 
back of the bill under the word “ witnesses” the names of 
two persons were written, one of whom was R. A. Johnston ; 
and immediately below these names the following certificate 
was endorsed, to-wit: ‘“ Those marked + sworn by the fore- 
man and examined before the grand jury:” “A true bill.” 
This certificate was signed officially by the foreman of the 
grand jury, but neither of the names of the witnesses en- 
dorsed on the bill had the “cross mark” or other designa- 
tion of such witness having been sworn. From the oral 
testimony of said Johnston it did appear, and the court ae- 
cordingly found as a fact, that he had been sworn as a wit- 


JANUARY TERM, 1881. Sil 


a eh A RT 


STATE v. HINES. 
ness on said bill by the foreman and examined before the 
grand jury. Upon the evidence of the clerk of the court, 
His Honor further found as a fact that the indictment had 
been duly returned by the foreman into open court, as a 
“a true bill,” and that the names of said witnesses appeared 
thereon endorsed when it was returned. 

The court being of opinion that under the act of 1879, 
ch. 12,§1, the certificate of the foreman must show what 
witnesses were sworn, by marking their names, sustained 
the motion to quash, and thereupon, Galloway, solicitor for 
the state, appealed. 


Attorney General, for the State. 
Messrs. Murray & Woodard, for defendant. 


Asue, J. Before the act of 1879, if an indictment was 
found without evidence or upon illegal evidence, as upon 
the testimony of witnesses not sworn, upon proof of the fact 
the bill might be quashed or the matter might have been 
pleaded in abatement, but could not have been taken advan- 
tage of by motion in arrest of judgment; for the endorse- 
ments on the bill have been held to be no part of the record. 
But the omission to designate the witnesess who may have 
been sworn, by a + mark, was not sufficient to quash the 
bill. The fact that they were not sworn must have been estab- 
lished by proof offered by the defendant. The motion to 
quash could not be sustained when it was made to appear that 
the witnesses had been sworn, although there was no endorse- 
ment on the bill to that effect. State v. Roberts, 2 Dev. & 
Bat., 540; State v. Cain, 1 Hawks, 352. 

This principle we think has not been changed by the act 
of 1879, ch. 12, § 1, which empowers the foremen of grand 
juries to administer oaths to persons to be examined before 
grand juries, and provides that the foreman should mark 
on the bill the names of the witnesses sworn and examined 
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before the grand jury. We hold that this provision is mere- 
ly directory, and that it is competent for the state, when the 
foreman has omitted to mark the witnesses sworn, to show 
by proof that they were sworn. 

In Massachusetts, they havean act of assembly (Rev. Stat- 
utes, ch. 136, § 9), which provides “that a Jist of all witnesses 
sworn before the grand jury during the term shali be re- 
turned to the court under the hand of the foreman; and it 
has been there held that it is directory merely, and a non- 
compliance therewith is no ground for quashing an indict- 
ment.” Com. v. Edwards, 4 Gray, (Mass.) 1. | 

In our case there was proof that the witnesses examined 
beforé the grand jury were sworn: The indictment there- 
fore should not have been quashed. There is error. Let 
this be certified to the superior court of Wilson that further 
proceedings may be had in conformity to this opinion and 
the law. 

PER CURIAM. Error. 


STATE v. NICHOLAS JENKINS. 


Trial— Criminal Procedure—Presence of Prisoner cannot be 
waived by Counsel. 


A jury charged in a case of felony (not capital) went of their own accord 
to the judge’s room at eleven o’clock at night, and there, in presence 
and with the assent of prisoner’s counsel, delivered their verdict to the 
judge in the absence of the prisoner, and were allowed to separate. At 
the sitting of the court on the following day, the prisoner moved for 
his discharge on the ground that the verdict as given was not valid and 
the jury had separated; Held, that he is not entitled to his discharge, 
there was a mistrial, the verdict must be sct aside and a venire de novo 
awarded. 
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Held further; In the prosecution of all felonies, the prisoner has the 
right to be present throughout the trial; and this right cannot be waiv- 
ed in capital felonies; the prisoner must be actually present. Whether 
the prisoner can waive it, in those not capital—quere; his counsel can- 
not. : 

(State v. ‘Blackwelder, Phil., 38; State v. Craton, 6Ired., 164; State v. 
Bray, 67 N. C., 283; State v. Bullock, 63 N. C., 570; State v. Johnson, 
79 N.C., 128; State v. Bass, $2 N. ©., 570, cited and approved.) 


INDICTMENT against the prisoner and others for burning 
a mill (undet chapter 228, acts 1874-’75,) removed from 
Caldwell and tried at Spring Term, 1880, of CaTawBa Su- 
perior Court, before Gamer, J. 

The act of assembly makes the offence a felony punisha- 
ble by imprisonment in the penitentiary. The case is suffi- 
ciently stated in the opinion. Verdict of guilty, judgment, 
appeal by defendant. 


Attorney General, for the State. 
Mr. G. N. Folk, for the defendant. 


Rurrin, J. There were many exceptions taken by the 
prisoner on the trial below, but it is necessary that we should 
notice but one, which is decisive of his case, and clearly en- 
titles him to a new trial. 

The judge below after finishing his charge late in the af.- 
ternoon, committed the case to the jury, and being about to 
leave the court room, inquired of the prisoner’s counsel if 
the clerk of the court might receive the verdict, and the 
counsel not assenting, no instructions to that effect were 
given. About eleven o’clock at night the jury having 
agreed upon their verdict, of their own head and without 
any such direction from any one, came to the judge’s room, 
and there in the presence of the prisoner’s counsel and with 
their assent, delivered their verdict of guilty to the judge. 
in the absence of the prisoner, which verdict the judge 
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caused to be immediately recorded upon the proper docket 
and read to the jury, who assented thereto and were allowed 
to separate. At the meeting of the court on the next morn: 
ing, one of the prisoner’s counsel objected to the manner in 
which the verdict had been rendered in the absence of the 
prisoner, and moved for his discharge upon the ground that 
the verdict so taken could have no validity, and that after 
such a separation of the jury as had occurred, the prisoner 
could not be again put upon trial for the same offence 

In every criminal prosecution itis the right of the accused 
to be informed of the aceusation against him and to confront 
his accusers. In capital trials this r¢ght cannot be waived 
by the prisoner, but it is the duty of the court to see that 
he is actually present at each and every step taken in the 
progress of the trial. State v. Blackwelder, Phil., 88; State v. 
Craton, 6 Ired. 164, In prosecutions for lesser felonies, the 
accused has exactly the same rights; State v. Bray, 67 N. C., 
288; whether the right can be waived in such cases Is a 
point about which the authorities seem to be still divided— 
some holding his actual presence to be necessary during the 
entire trial; and others, that being a right personal to the 
accused and established for his benefit, it might be waived 
by him. 7 

It is not necessary that we should decide the point in this 
ease, as we hold that the prisoner was deprived of this right, 
or rather of the opportunity te exercise it, by the manner 
in which the verdict was allowed to be taken. 

The record does not disclose the condition of the prisoner 
during the time the Jury were deliberating upon their ver- 
dict—whether committed to jail or not—but it is perfectly 
manifest that the action of the jury in coming to his room 
for the purpose of delivering their verdict, was a surprise 
to the judge himself; that it was their own act done of their 
own accord. As then it is not to be supposed that any com- 
munications had passed between the jury and the prisoner, 
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we are forced to conclude that, like the judge, he was not 
informed of this purpose of the jury, and therefore could 
not if he wished have attended the room of the judge; and 
therein he lost that right which the law and constitution 
intended he should enjoy. 

The fact that the counsel for the accused were present and 
assented to the rendition of the verdict at that place, was 
well calculated, though we presume not so intended,’ to 
throw His Honor off his guard and cause him to forget for 
the moment that this right of the prisoner to be present at 
all the stages of his trial, was one that counsel could not 
waive. Doubtless the counsel themselves, for the time, 
overlooked it, and were thereby led to vield an assent be- 
yond their power to bind the prisoner. 

In the notes to the case of Sperry v. Commonwealth, 1 Ben- 
nett & Heard L. C. C., 433, it is declared that this right of a 
prisoner to be present. throughout his trial is inalienable, 
and one that cannot be waived by counsel, and a number 
of cases are cited in support of the position. And as we 
concur therein, we hold that the proceedings in the court 
below resulted in a mistrial to the prisoner. We cannot, 
however, grant the prisoner’s discharge as prayed for, being 
of the opinion that the facts as set out by the court in the 
record do not work a bar to his being tried again. It does 
not follow, say Bennett & Heard, 438, that because a verdict 
is rendered in the absence of a prisoner, he is entitled to 
his discharge; it is merely a mistrial, and the verdict 
should be set aside and the prisoner tried again. 

In State v. Bullock, 68 N. C., 570, this court say it was 
never supposed that the rule that a jury sworn and charged 
cannot be discharged without the consent of the prisoner, 
was ever applied to any but a capital case. In Johnson’s 
case, 75 N. C., 128, it was held that in the trials for offences 
less than capital, the presiding judge should assume the re- 
sponsibility of ordering a mistrial whenever he believes it 
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proper to do so in furtherance of justice, and that his discre- 
tion in such particulars was not the subject of review. And 
in the very recent case of State v. Bass, 82 N.C., 570, Judge 
DILLARD very justly remarks that while many of our judges, 
in delivering their opinions in capital cases upon the discre- 
tion allowed to be exercised by the presiding judge in 
regard to discharging juries, have used language sufficiently 
broad to include lesser felonies within the same restricted 
rule, but that a more careful exatniuation of the cases 
would disclose the fact that they stood upon the same level 
with misdemeanors in this particular; and he refers toa 
number of cases in which it had been held that the exercise 
of such a discretion was not the subject of review here. In 
Bray’s case, supra, the prisoner was ordered to be tried. 
again. 

We therefore overrule the motion of the prisoner to be 
discharged, and direct that this be certified to the superior 
court of Catawba county to the end that further proceed- 
ings may be had according to law. 

Error, Venire de novo. 


mn te 


STATE v. WILLIAM M. SNEED. 


Witness—Justices of the Peace, when liable criminally—Judge’s. 
Charge. 


1. It is not error to refuse to compel a witness to answer a question 
which tends to self-crimination. 

2, The functions of a justice ef the peace are ministerial, in preserving 
the peace, hearing charges against offenders and issuing warrants 
thereon, examining the parties and bailing or committing them for: 
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trial; and in the exercise of such functions, if he act corruptly, oppres- 
sively, or from any other bad motive, he is liable to indictment. 


. Where a justice of the peace, upon the affidavit of a party in February, 
1879, stating that B. and others had committed a forcible trespass 
on his property and an assault and battery on his person, issued a 
warrant for the arrest of the parties complained against. who were 
tried before two justices, and B. bound over to the superior court in 
which the said justice, (defendant in this case) was marked as prosecu- 
tor and witness upon the two bills found by the grand jury in that 
eourt; and the defendant in August, 1879, subsequently to the term of 
said superior court, upon the same affidavit issued another warrant 
against the same parties for the same offence; Jé was held, that when 
the two justices took cognizance thereof the defendant had no author- 
ity over the subject, and was functus officio as to all matters contained 
in the affidavit, and is amenable to the law as in cases where he issues 
his warrant without 4 previous oath. 

4+. Held further, no error to refuse to charge, that the evidence of one wit- 
ness offered by the state to prove that he did not make a certain 
affidavit, was uot sufficient to contradict the fact recited iu the justice’s 
warrant issued upon such affidavit. 

. Held further, no error to refuse to charge, that as the party swore to 
four distinct offences in his affidavit of February and the indictments 
in the superior court only covered two of them, the act of the defend- 
ant in issuing the second warrant was lawful. 


Aa 
whe 


ot 


InpicTMENT for malfeasance in office, tried at Spring 
Term, 1880, of GRANVILLE Superior Court, before Seymour, J. 

The bill charged that the defendant had unlawfully, mali- 
ciously and corruptly issued his warrant as a justice of the 
peace against one Henry H. Burwell, Sen., Lee Parham, 
Nathan Johnson, John Brown and Ransoin Frazier, for 
forcible trespass upon the property of one Nelson Sneed, 
and is in substance as follows: 

The jurors, &c., present that on the 28d of August, 1879, 
the defendant, late of the county of Granville, was one of the 
justices of the peace, &c., and has continued to be such from 
the said 23d of August up to the taking of this inquisition. 
And the jurors, &c., do further present, that at the spring. 
term of the superior court of Granville, held, &c., a bill of 
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indictment was found by the grand jury against Burwell 
(and the others above-named) for forcible trespass on the 
property of one Nelson Sneed, and that the said defendant 
(in this case) procured himself to be marked as prosecutor 
and did act as prosecutor on said bill, and also procured 
himself to be endorsed as witness on said bill, and at the 
said term, there was another bill of indictment found by the 
grand jury against said Burwell and “others to the jurors 
unknown” for a misdemeanor, upon which the said defend- 
ant procured himself to be marked as prosecutor and did 
act as such, and also procured himself to be marked as wit- 
ness and is the only witness marked on said bill. And the 
jurors, &e., do further present that pending the said indict- 
ment as aforesaid in said superior court, the said defendant 
being a justice of the peace as aforesaid, with force and arms 
at and in the county aforesaid, on the said 23d of August, 
1879, unlawfully, maliciously and corruptly did issue his 
warrant as a justice of the peace against the said Burwell, 
and the others, for forcible trespass on the property of said 
Nelson Sneed. And the jurors, &e., do further present, that 
the offence against the criminal law as set forth in said war- 
rant so issued as aforesaid by the said William M. Sneed, 
was.the same offence, based upon the same facts as those 
upon which the indictments pending in said superior court 
against the seid Burwell and others were found by the grand 
jury; and that on the said 23d of August, 1879, the defend- 
ant well knew the matters set forth by him in his said war- 
rant issued on that day against said Burwell and others, 
were the basis of the indictments in said superior court, upon 
which he was endorsed and acted as prosecutor and witness, 
and that the same were still pending in said court. And 
the jurors, &c., further present that defendant when he is- 
sued said warrant, falsely and corruptly stated in said war- 
rant that the same was issued on the oath of one Nelson 
Sneed, whereas, the defendant well knew there was no oath, 
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or affidavit, or complaint made by Nelson Sneed or any 
other person for the issuance of said warrant. And the 
jurors, &c., do further present, that the defendant acting as 
a justice aforesaid, amd under and by virtue of his office, and 
under the said warrant, did unlawfully, corruptly and mali- 
ciously cause the said Burwell and the others to be arrested 
and brought before him, as justice of the peace, on the 27th 
of August, 1579, and compelled them to give security for 
their appearance at the October term of the inferior court of 
said county, with the intent to harass and to the great dam- 
age and wrong of said Burwell and others, and against the 
peace and dignity of the state. 

It appeared in evidence that a controversy had arisen be- 
tween the defendant and the said Burwell with regard to the 
ownership and possession of astract of land in Granville 
county, and also, that said Nelson Sneed was in possession 
of the same as tenant of the defendant; and that prior to 
spring term, 1879, of said court, Burwell in company with 
Parham, Johnson, Brown and Irazier forcibly ejected Nel- 
son from said land, and at the same time committed a forci- 
ble trespass on the personality of Nelson, an assault and bat- 
tery upon his body, and unroofed the house in which Nel- 
son was living. And prior to said spring term, 1879; Nel- 
son made complaint of these acts, before the defendant as a 
justice of the peace, in an affidavit in which he stated in 
substance, “that on or about the 3d of February, Henry 
Burwell came to my house and demanded possession of my 
premises. I told him that I rented the place from William 
Sneed and had lived on it last year, and had rented it again 
this year, and intended to live there until christmas and 
pay the rentto William Sneed. He then ordered me to get 
out of the door and let him comein. I told him he could 
‘come in, but not to interfere with my things. He then call- 
ed his negroes, above-named, to come 1n and take my things 
and throw them out. I then remarked that they could all 
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come in, upon their good behavior, but I would be d—d if 
they interfered with my things, 1f I didn’t knock them in 
the head. I was then speaking to the negroes. Mr. Bur- 
well was in the house, and I with the others, above named, 
in the yard. Burwell struck mea heavy blow with a large 
stick. I then told them I forbade their interfering with 
any of my things, and walked off. I found my life was in 
danger, and I concluded to go toa magistrate and claim the 
protection of the law. I got baek about night, found every 
thing I had thrown out into the yard, the top of my house 
torn off, and my wife and two little children sitting in the 
yard.” Upon this affidavit a warrant was issued Ut is pre- 
sumed by the defendant as the afadavit was made before 
him) against Burwell and the others, and tried before two 
justices of the peace, and Burwell was bound over to the 
superior court, and at spring term thereof two indictments 
were found, one against said Burwell, Parham, Johnson, 
Brown and Frazier, for a forcible trespass in carrying off the 
personal property of Nelson Sneed, and the otheragainst the 
said Burwell and others, to the jurors unknown, for a forci- 
ple trespass into a dwelling house of Nelson, and expelling 
him therefrom. The defendant was marked as prosecutor 
upon both of these bills, and sworn and sent as a witness to 
the grand jury. | 

On the 23d of August, 1879, a warrant was issued by the 
defendant, as a justice of the peace, as follows: “Whereas 
Nelson Sneed has made oath before W. M. Sneed, a justice 
of the peace for the county aforesaid, that Henry H. Bur- 
well (and the others above named) late of the county afore- 
said, did on or about the 8d day of February last with force 
and arms enter into the said Nelson Sneed’s house and eject 
therefrom all the house furniture, provisions, and other 
private property therein contained, which said articles of 
furniture and provisions were piled in the yard, and tore 
off the top of his house, and he, said plaintiff, further swears 
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that his wife was ina critical condition and fears serious 
results from the fright she sustained from the cause thus 
described, all without his consent, and against the peace 
and dignity of the state.” 

“These are therefore to command you forthwith to arrest 
the said Burwell (and the others) and them safely keep so 
as you have them before me at my office in Townsville on 
the 27th day of August, 1879, to answer said complaint, 
and be further dealt with aecording to, law. Herein fail 
not,” &c.” (Signed by W. M. Sneed, J. P.) 

There was a trial of the defendants upon the charge in 
this warrant before the defendant, William M. Sneed, J. P., 
and they were required by him to find sureties for their 
appearance to the inferior court of the county ; and to this 
judgment of the defendant there was appended the follow- 
ing memorandum: “Since giving the above judgment, I 
have heard there isa case pending in the superior court 
against the defendants for this offénce. The solicitor will 
please ascertain the facts.” (Signed by W. M. Sneed, J. P) 

On the trial of this case, the defendant asked Burwell 
(who was prosecutor and witness} whether the other parties 
in the indictment against him and others did not do the 
trespass mentioned in the indictment against him and them ; 
he replied that he could not answer without criminating 
himself, and the court held he need net do so, to which the 
defendant excepted. 

The several instructions prayed by defendant which the 
court declined to give, are set out in the opinion of this 
court. 

- The judge charged the jury that if they believed the de- 
fendant made use of his offictal position to carry on his 
private controversy with Burwell, and for purposes of wrong 
and oppression, he was guilty; and the jury rendered a 
verdict of guilty. A motion for a new trial being over. 
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ruled, the eourt pronounced judgment, and the defendant 
appealed. 


Attorney Generel, for the State. 
Messrs. Merrimon & Fuller, for defendant. 


Asus, J. On the trial only one question of evidence 
arose. The defendant’s counsel asked Burwell, who was 
both prosecutor and witness, whether the other parties in 
the indictment against him and them did not do the tres- 
passes mentioned in the indictment, to which he replied, he 
could not answer without criminating himself; and the 
court beld he need not answer the guestion. In this ruling 
there was no error, for it is well settled that a witness is not 
bound to answer a question which tends to his own crimi- 
nation, and we think the case of the witness falls within 
the rule. 

There were several exceptions taken to the refusal of His 
Honor to give certain instructions prayed: 

1. To his refusal to charge the jury that as the magis- 
trate’s warrant recited that it was made on the oath of 
Nelson Sneed who was offered by the state, and was the only 
witness to the point, to prove that he made no affidavit be- 
fore the defendant, and did not ask him to bind over the 
defendants in August, 1879, bis evidence was not sufficient 
to warrant the jury in finding against the truth of the 
magistrate’s recital; that the same was under oath and that 
the same evidence was necessary to controvert it, as would 
be required in an indictment for perjury. The court as- 
signed as reasons for declining to give the instruction, that 
there was no such rule in law, and further that the evidence 
of the witness did not contradict the magistrate’s statement 
in his warrant, it appearing that Nelson Sneed had made 
oath to the same factsin February, 1879. ‘The ruling on 
this instruction we hold was not erroneous, for admitting 
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there was such a rule of evidence as that contended for, the 
evidence of Nelson Sneed did not contradict the recital in 
the warrant. The warrantis dated the 23d of August, 1879, 
and itis fair to presume, was founded on the affidavit of 
February, 1879, for it does not state that the information 
was naade before the defendant on that or any other day, 
the recital being, “Nelson Sneed has made oath before me, 
W. M. Sneed, a justice of the peace for the county aforesaid, 
that Henry H. Burwell,” &e. If the recital had been in 
the usual form, and stated, “ Whereas Nelson Sneed this day 
made oath before me,” &., then there would have been a 
contradiction between the evidence of Nelson and the re- 
cital, but as it stands, there is none; and it is reasonable 
to conclude that the date in the recital was purposely 
omitted because the warrant was based upen the affidavit 
made on the 3d of February, 1879. Such was evidently 
the understanding of the defendant’s counsel who argued 
before this court, that the act of the defendant was lawful, 
because the affidavit made in February was still in force 
when the second warrant issued, and that the defendant 
was warranted in issuing that warrant because there were 
four offenees charged in the affidavit, and the parties were 
enly indicted for two. 

2. To his refusal to charge the jury that as the facts sworn 
io by Nelson constituted four distinct offences, and as the 
indietment in the superior court only covered two of these 
offences, the case at the most only constituted the merito- 
rious performance of alawfulact. His Honor very properly 
refused this instruction because it was not warranted by the 
facts of the case. The affidavit of the 8rd of February, 1879, 
does charge the prosecutor, Burwell, besides several forcible 
trespasses upon the land and personal property of Nelson 
Sneed, with an assault and battery upon his person with a 
heavy stick. He was not indicted for that in the superior 
court, but only for the forcible trespasses, and yet there is 
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no mention of the assault and battery in the warrant of the 
23d of August, but the aecused were bound over to the infe- 
rior court to answer the complaint recited in said warrant, 
which is, that the defendants with force and arms entered 
into Nelson’s dwelling house, tore off the top of his house 
and threw into the yard all the furniture, provisions and 
other private property therein contained. If the warrant of 
the 23d of August had been issued, charging the commis- 
sion of the assault and battery, there might have been the 
semblance of bona fides in the act. But the offences with 
which the accused are charged and bound over to the infe- 
rior court to answer, were identically the same offences for 
which they had been theretofore indicted in the superior 
court; and it is to be presumed the defendant knew of those 
indictments and the offences for which they were preferred, 
notwithstanding the memorandum appended to his judg- 
ment on the warrant, which is relied upon by his counsel 
as evidence of his candor and bona fides, for he was both 
prosecutor and witness in each of the,indictments which 
were still pending. The memorandum looks very lke an 
after-thought, a sort of quia timet affixture to the illegal 
proceedings, to guard, it may be, against an indefinite ap- 
prehension of responsibility. 

3. To his refusal to charge that as it did not appear that 
the cases in the infertor court had ever been finally disposed 
of, this indictment could not be maintained. There is 
nothing in this exception and the judge committed no error 
in refusing it. 

The last exception taken by the defendant was to the 
charge given by His Honor to the jury, and in this we hold 
there was no error. 

The functions of a justice of the peace are either minis- 
terial or judicial: They are ministerial, in preserving the 
peace, hearing charges against offenders, issuing Sommons 
or warrants thereon, examining the informant and Lis wit- 
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nesses and in taking those examinations, binding over the 
parties and witnesses to prosecute, bailing the offenders or 
committing them for trial, &e. They are judicial, as when 
he convicts for an offence; and his conviction drawn up in 
due form and unappealed against, is conclusive, and cannot 
be disputed in a civilaction. 1 Blk. 354 and note 33. 

In Baeon’s Abridgment (Am. Ed. by Bouvier,) p. 426, it 
is laid down that a magistrate “is not punishable at the 
suit of a party, but only at the suit of the King for what he 
doth as judge, in matters which he hath power by law to 
hear and determine without the concurrence of any other; 
for regularly no man is liable to an action for what he doth 
as judge; but in cases wherein he proceeds ministerially 
rather than judicially, if he act corruptly, he is liable to an 
action at the suit of the party, as well as to an information 
at the suit of the King. But he must have acted corruptly 
to subject himself to punishment by information: for though 
he should even act illegally, yet if he acted honestly and 
candidly, without oppression, malice, revenge, or any bad 
view or intention, an information will not be granted against 
him, but the party complaining will be left to his ordinary 
remedy by action or indictment.” In addition to these au- 
thorities, see 1 Brod. & Bing., 482; Gregory v. Brown, 4 Bibb 
28; 1 Burr., 556; 2 Burr., 683; 3 Burr., 1317; Rex v. Cozens, 
2 Doug., 426. 

From these authorities the principle is clearly deducible 
that where a magistrate is acting ministerially, if he act 
corruptly or oppressively, or from any other bad motive, he 
is answerable to the criminal law. And the examination 
and binding over of Burwell and the others, was a ministe- 
rial act. 1 BIk., 854, supra. We are not called upon in this 
case to decide when he is liable to a civil action. We are 
dealing with the law in its criminal aspect. The jury have 
found the defendant guilty in manner and form as charged 
in the bill of indictment, and the bill charges that he un- 
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lawfully, maliciously and corruptly did issue his warrant as 
a justice of the peace against the said Henry H. Burwell 
(and the others named) for forcible trespass on the property 
of Nelson Sneed. 

But it is contended before this court that His Honor 
should have charged the jury that the evidence was not 
sufficient to warrant the jury in finding the defendant guilty, 
because he acted lawfully in binding over the prosecutor 
and the others in August, for the affidavit made by Nelson 
Sneed in February preceding was still in force, and as there 
were several offences charged in the affidavit and as they had 
been indicted in the inferior court only on two of them, he 
had the right to issue his warrant upon that affidavit, in 
August afterwards, for the offences contained therein for 
which no indictments had been found by the grand jury in 
the superior court. In this we do not concur. We hold 
that when the two magistrates took cognizance of the 
matters contained in the affidavit of February and bound 
over the parties to the superior court, the justice had no 
further authority over the subject and was functus officio as 
to all matters contained in the affidavit, and is as amenable 
to the law as in cases where he issues his warrant without a 
previous oath. 

There is no error. Let this be certified to the superior. 
courtof Granville that further proceedings may be had ac- 
cording to law. 

Per CuriaM. No error. 
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In State v. Swepson, from Wake: See 83 N. C., 584. 


Asueg, J. At the August term, 1879, of the superior court 
for the county of Wake, a motion was made in behalf of 
the state to amend the record of the minute docket of spring 
term, 1875, so as to show that the defendant, Swepson, was 
not present at the time of the trial, verdict and judgment 
then and there had in the case; and the judge presiding 
refused to hear evidence as to the proposed amendment or 
to allow the same, on the ground of the want of power; 
and from that judgment the solicitor for the state appealed 
to this court. The appeal was dismissed for the reasons set 
forth in the opinion of this court in the case of the State v. 
Swepson, 82 N. C., 541. 

The solicitor for the state then, 1n consequence of that 
decision, made application for a writ of certiorare to remove 
the said record and proceedings, on the motion to amend, 
into this court. The petition for the certiorari was heard 
at the June term, 1880, of this court; and, after argument, 
the writ was ordered, which has brought the record and 
proceedings in the case upon the said motion before this 
court, which we now proceed to consider. 

Judge DILLarD, on the petition for the writ in tlre case of 
State v. Swepson, 83 N. C., 584, delivered-an able and eiabo- 
rate opinion,in which ve concluded that the court below did 
possess the power to make the amendment. In speaking 
for the majority of the court; he said: “The grievance in 
this case is, that on a motion by the state to-amend the 
record of the trial, verdict and Judgment of the superior 
court of Wake, at August term, 1875,in the case of the 
State v. Swepson, the judge refused to hear evidence in sup- 
port of the proposed amendment on the ground of the 
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want of power; and thereupon the only question is, was 
the refusal to entertain the motion for the reason alleged, 
such an error as to require correction in the exercise of the 
supervisory power conferred on this court, and is the writ 
of certiofart a fit and proper writ to be issued? Of the 
power of the superior court of Wake, and, indeed, of any 
court, and for that purpose, to hear evidence, and thereupon 
to so amend the record as to make it speak the truth, there 
can be no doubt. State v. King, 5 Ired., 208; State v.. Davis, 
80 N. C., 8384; State v. Craton, 6 Ired., 164; State v. Reid, 1 
Dev. & Bat., 377; and other cases. But it is equally well 
established that the propriety of an amendment and the 
particulars wherein it is to be amended, are matters discre- 
tionary with the judge; and if,in the exercise of his dis- 
cretion,.the amendment is refused; then no appeal nor cer- 
tiorarit in the nature of a writ of error lies to review his 
judgment. Stephenson v. Stephenson, 4 Jones, 472; Bright v. 
Sugg, 4 Dev., 492; Winslow v. Anderson, 2 Dev. & Bat., 9; 
Anders v. Meredeth, 4 Dev. & Dev., 199; and Freeman v. Mor- 
ris, Busb., 287. If, however, the judge refused to entertain 
a motion to amend and to hear the evidence on the ground 
of the want of power, then he fails to exercise his discretion ; 
and therein a question of law is made which is reviewable 
on appeal, when that is allowed; and in state cases when 
no appeal is allowed, it is an error, which may be brought 
up and reviewed in the exercise of the supervisory power of 
this court, by a writ of certiorari, as was done in the case of 
the State v. Swepson, 81 N. C., 571. It is our opinion, taking 
the facts stated in the petition to be true, there was error in 
the refusal of ihe judge, on the ground of the want of power, 
to entertain the motion of the state to amend the record.” 

This opinion of Judge Dinuarp, in reference to the power 
of the court on the subject of amendment, has anticipated 
that of the court at this stage of the case; and on the prin- 
ciple of “stare decisis,’ we adhere to that decision. The 


JANUARY TERM, 1881. §29 


LEACH 0. COMMISSIONERS OF FAYETTEVILLE. 


judge of the superior court has entire discretion over the 
question.. He may hear or refuse testimony and grant or 
disallow the motion, as he may deem proper. With the ex- 
ercise of his discretionary powers in this respect we have 
nothing to do. But we would take this occasion to suggest 
that when a defendant has been acquitted by the verdict of 
a jury, it is a power that should be exercised with extreme 
caution. Being one of those questions of fact which does 
not necessarily require the intervention of a jury, the judge, 
in hearing the motion to amend under such circumstances, 
should be careful to weigh the facts and consider the ques- 
tion in all its legal bearings; for while there is no danger 
to be apprehended so long as the judicial power rests with 
such worthy and trusted men as now adorn our superior 
court bench, we can well conceive how, under the sanction 
of a hasty and ill-advised precedent, the exercise of such a 
power in the hands of bad men might be turned to purposes 
of injustice and oppression. | 

We hold there is error in the ruling of His Honor in the 
court below. Let this be certified to the superior court of 
Wake county, to the end that that court may proceed to 
exercise its discretion in the matter of the amendment. 

Error. Reversed. 


In Leach v. Commissioners of Fayetteville, from Cumberland. 


Smiru, C. J. The action is to recover the amount due on 
three bonds issued by the municipal authorities of the town 
of Fayetteville in payment for stock subscribed in the 
Western railroad company, and to compel their payment 
by the levy of the necessary tax. Demand was made upon 
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the treasurer of the town just previous to the institution of 
the suit. The defences set up are: | 

1. That no sufficient demand was made before the action. 

2. That the omission to present the bonds within two 
years after their maturity to the chief officer of the town, as 
required by the act of March 22nd, 1875, ch. 248, is a bar 
to the recovery. 

3. That the finance committee, without whose approval 
under the act of March 10th, 1879, no tax can be levied, are 
a necessary party to the action. These objections will be 
considered in their proper order. 

I. The plaintiff alleges and proves that he made a de- 
mand of payment on the treasurer of the town, the official 
custodian of its funds, and this was sufficient to put the de- 
fendant in fault. “If the plaintiff had alleged in his com- 
plaint,” says Bynum, J., ‘that he had presented his claim 
to the board of commissioners to be audited and allowed, 
and that they had refused to act, or had disallowed it, he 
would have had a cause of action; or had he alleged that 
he presented to the treasurer a claim so allowed and that he 
had refused payment, he would have had a cause of action.” 
Jones v. Commissioners of Bladen, 78 N.C., 182. The same 
rule applies with equal force to the relation of the defend- 
- ant with their treasurer. and a valid county or town obliga- 
tion to pay a definite sum ata fixed period on presentation, 
imposes the duty of providing the means and placing them 
with the treasurer to meet the obligation when it arises. 
While a municipal bond transferable by delivery should be. 
presented by the holder (or notice given to the corporate 
body in order that the owner may be known) to whom pay- 
ment is to be made, the failure to provide the funds to dis- 
charge it at maturity when demand is made, constitutes a 
cause of action. While unadjusted claims are required to 
be audited and ordered to be paid, absolute and uncondi- 
tional obligations already ascertained and audited are in 
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themselves and upon their face an order and authority in 
the financial officer, possessing the means not otherwise ap- 
propriated, to pay on presentation. The record of the ac- 
tion of the corporate authorities produced in evidence shows 
that they were fully cognizant of the existence and amount 
of this outstanding indebtedness, inasmuch as in a preamble 
to a resolution adopted by them on January Sth, 1876, but 
a few days after it matured, it is declared, “whereas the 
bonded railroad debt of the town ($97,000) 7s now due and pare 
ties holding said bonds are demanding payment of same, there- 
fore, resolved, &c.”’ The committee appointed under the 
resolution then adopted recommended the retirement of the 
bonds by the issue of others on time and the levy of a tax 
adequate to meet the obligations to be incurred. This dis- 
tinct recognition of the debt, and the uncontradicted aver- 
ments in the complaint that the coupons for interest had 
been paid, and that the treasurer when required to pay the 
principal refused only because of the want of means'to dis- 
charge the debt, in connection with the absence of any book 
of registry of municipal claims, clearly, in our opinion, dis- 
pense with a further demand precedent to the suit. 

II. For the same reasons the act of March 22nd, 1875, is 
unavailing as a bar to the action as is decided in Wharton 
v. Commissioners of Currituck, 82 N. C.,/11. 

JIL. The last objection predicated upon the required con- 
currence of the finance committee to any tax levy under 
the actof March 10th, 1879, has been expressly declared to 
be invalid for the reasons fully set out in the case of Hawley 
v. Commissioners of Fayetteville, 82 N. C., 22. A mandamusis 
the appropriate remedy to enforce payment of the demand 
against a municipal body when only resources to meet its 
obligations are to be found in the exercise of the taxing 
power conferred. McLendon v. Commissioners of Anson, 71 
N. C., 38. Fry v. Commissioners of Montgomery, 82 N. C., 304. 
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There is no error. This will be certified for further pro- 
ceedings in the court below. 
No error. Affirmed. 


In Adrian v. Shaw, from Cumberland. 


Smira, C. J. When this cause was before us at January 
term, 1880, (82 N. C., 474,) it received the careful conside- 
ration of the court, and its members were unanimous in the 
conclusion anneunced in the opinion. We have, after an- 
other exhaustive argument upon the re-hearing, reconsid- 
ered the point then decided, with a desire to correct any 
error into which we may have then fallen when pointed out, 
and our convictions remain unchanged. The cases called 
to our attention are from states in which the homestead is 
deemed to be land occupied asa place of residence or dwell- 
ing, and losing its exemption from liability to forced sale as 
soon as it ceases to beso occupied. The adjudications upon 
the provisions contained in the constitution of this state pro- 
ceed upon the idea of an exemption of land of limited value, 
that not only now is, but may become the home of the in- 
solvent debtor, and that it may be improved as a permanent 
residence; hence, the pre-existent homestead right may 
attach to land wholly unoccupied. Martin v. Hughes, 67 N. 
C., 293; Mayho v. Cotton, 69 N. C., 289. Even a fraudulent 
conveyance, void as to creditors, is void also as to the home- 
stead right. Crummen v. Bennett, 68 N. C., 494. In the 
former opinion, Mr. Justice Ase says: “The law, when it 
authorizes one to sell his homestead, would be untrue to 
itself and the obligations of justice, if it were to allow the 
owner to sell it, receive a full and fair price, and then leave 
it subject, in the hands of his vendee, to the satisfaction of 
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his debts. We cannot believe that to be the law.” Again, 
in Watkins v. Overby, 83 N. C., 165, it is declared that “the 
constitutional exemption looks to the protection and pre- 
servation of the land upon which the debtor has made, or 
may make his home for himself and his family,” ete. The 
decisions in other states (the scope of whose statutory pro- 
Visions on this subject are not altogether like our own, as 
heretofore interpreted,) are unsafe guides in determining the 
present question. We must adhere to our own exposition 
of the constitution and laws enacted to subserve its policy, 
unless clearly erroneous; for the unsettling of prior adjudi- 
cations is often more fruitful of mischief than the error 
proposed to be corrected. We must, therefore, adhere to our 
former ruling on this point. The case sent up states that a 
jury trial was waived and the facts found by His Honor, 
and is directly repugnant to the record, which shows a ver: 
dict to have been rendered by the jury, subject to the opin- 
ion of the court upon the point reserved, the facts of which. 
-are set otitin the case; and if the court should be of opinion 
with the plaintiff, judgment was to be entered on the verdict : 
otherwise the verdict to be set aside and a nonsuit entered. 
As the record must prevail in this conflict, and we must, 
render such judgment as ought to have been rendered in the. 
court below, the verdict must be set aside and a nonsuit 
entered, and it is so adjudged. The former judgment. 
wherein it differs from this must be reversed. 
PER CurIAM. Judgment accordingly.. 


In Holmes v. Holmes, from New Hanover: 


RuFrFin, J. The petitioners, who are the defendants in 
the above entitled action, make application for a writ of 
53 


834 IN THE SUPREME COURT. 


i a A 


HOLMES v. HOLMES. _ 


certiorari and assign the following reasons: That ata trial 
of the action had at June term, 1880, of the superior court 
of New Hanover, there was a verdict and judgment in favor - 
of the plaintiffs, from which the petitioners appealed, giving 
due notice of their appeal and executing a bond. That no 
statement of the case on appeal was prepared and served 
within the time; but their attorney had an understanding 
with the plaintiffs’ attorneys that it would be satisfactory to 
all parties if such statement was prepared in time for the 
present term of this court; which understanding was fre/ 
quently recurred to and recognized by the attorneys of both 
parties. That about the 8th of January, 1881, petitioners’ 
attorney prepared their case on appeal and submitted it to 
plaintiffs’ attorneys, who received it, and after an examina- 
ition, returned it with a statement of their objections. That 
ithe petitioners’ atto: ney admitted the exception of the plain- 
tiffs, but afterwards discovered that there was an admission 
in the statement which he had prepared, as to the effect of 
a certain deed, which he did not design making; and there-: 
upon he prepared another statement of the case, making the 
deed a part thereof, and omitting what was said about its 
effects in the former statement. That on presenting this 
last statement to plaintiff’s attorneys, it was assented to 
without being read, but such assent was afterwards with- 
drawn. That the attorneys of both parties then had a meet- 
ing and attempted to reconcile their differences, but failing 
to agree, no statement of the case was made, and thereby the 
petitioners have lost their appeal. The petition 1s supported 
by the affidavit of Mr. Ricaud, who was of counsel for the 
defendants in the action. 

‘The plaintiffs file a counter-afidavit of their attorney, 
Mr. Bellamy, who states the facts to be that after having re- 
turned with his exceptions, the statement first presented to 
thim about the 8th of January, he was accosted on the streets 
by Mr. Ricaud—the latter having in his hand a rell of 
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papers which affiant supposed to be the case originally pre- 
sented and returned with exceptions. That Mr. Ricaud, 
pointing to a certain sentence in the paper he held in bis 
hand, said he would like to add the words, “a copy of 
which deed is hereto annexed, marked ‘A’,” to which affiant, 
still thinking that it was the original case, replied that he 
had no objection, but thinks he added that he would see his 
associate counsel about it; and that no case was ever pre- 
sented to him for examination, or agreed to by him, in 
which the statement as to the effect of the deed was omit- 
ted, of to which a copy of the deed was attached as a part. 

Adhering strictly, as this court feels bound to do, to the 
rule laid down in Walton v. Pearson, 82 N. C., 464, and the 
cases there cited, we can look only to the affidavit filed by 
the appellees to ascertain whether there was any under- 
standing between the parties or their attorneys, that a strict 
compliance with the rules of the code, in regard to the man- 
ner of taking the appeal, would not be insisted on. 

Mr. Bellamy, the attorney for the plaintiffs and the appel- 
lees in the case, files an’ affidavit in which he makes no 
denial of the allegation of the petitioners that there was 
such an understanding between counsel; but on the con- 
trary, concedes that so late as January—nearly six months 
after the trial—he received from the attorney of the petition: 
ers the statement of their case, which, after considering, he 
returned with his exceptions, but without any objection on 
the score of time; and that even after that, when approached 
on the street, he gave his assent to, what he supposed was, 
an alteration in it. 

We cannot doubt, there was, if not an express agreement 
to waive a strict compliance with the requirements of the 
statute, a tacit consent to that effect acted on by the attor- 
neys in the cause. Indeed the counsel who argued the 
motion here for the appellees, frankly stated that he did 
not deny that there was such an understanding, and that 
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he was willing still to carry it out; but that he could not 
agree to the case as prepared by the petitioners. From this 
it seems that the controversy between the pctitioners Is, at 
last, not so much over the petitioners’ right to have their 
appeal, as over the manner of stating their case. As to the 
last matter, this court is powerless to help either of the 
parties, but they must settle if amongst themselves, or, if 
nnable to do so, must invoke the aid of His Horor who pre- 
sided at the trial. All we can do is to see that no one Is 
improperly deprived of the right of appeal; and this we do 
in this case by directing the certiorari to be issued as prayed 
for by the petitioners. 
PER CURIAM. Motion allowed 


Tn Wilson v. Lineberger, from Gaston : 


Smita, C. J. The plaintiff’s counsel moves upon her 
affidavit of facts proved before the referee and annexing @ 
copy of her own testimony, for a writ of certiorart to perfect 
the incomplete record before us at the last term, when the 
cause was argued and decided, with the intention, a3 1s sug- 
gested, to ask for a re-hearing. We adverted in the opinion 
to the absence of the evidence before the referee and upon 
which his report was based, so that we were confined to 
his rulings wpon the facts reported and the review of them 
by the court. 83 N.C., 524. The motion is a novel one 
and without precedent in the practice of the court. HH the 
evidence shall change the aspect of the case and make it 
materially different from what it was whem heard, we 
should be required not to rehear and correct an error of law, 
but to try @ new ease. If there is an error in the former de- 
cision it must be discovered in the case, then presented, 
without modification of facts.. If the evidenee desired does 
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' not have the effect, it would be of no practical benefit to 
have the record completed as proposed. 

it was the duty of counsel te suggest the diminution be- 
fore the cause was heard and then ask for this remedial 
process: not to wait till the decision and then denaand it. 
It would be. productive of much mischief to relax the salu- 
tary rule which requires counsel to see that their cause is 
properly before the court in the record, and to abide the 
consequences if it is not. The writ must be denied. 

PER CURIAM. Motion denied. 


In Smith v. Lynn, from Wake: 


Asue, J. Petition for certiorari heard at June term, 1880. 
The plaintiff in his petition for a writ of certiorari in the 
abeve entitled action, alleges that at spring (February) term, 
1879, of the superior court for Wa<e county, a judgment was 
rendered against him in behalf of the defendant, from which 
he prayed and obtained an appeal to this court; that an 
appeal bond was given within ten days after the rendition 
of the judgment atid a case on appeal was duly made out 
and executed according to law. That in consequence of his 
failure te comply with the demand of the clerk of the supe- 
rior court of Wake, to pay him as fees for his services the 
sum of ten dollars, he failed to send up a transcript of the 
said cause, until January term, 1880, of this court. 

This question has been settled in Andrews v. Whisnant, 83 
N. C., 446, where it was held, that a certiorari will not be 
granted when it appears that the petitioner lost his appeal 
by reason of his failure to comply with a demand for pay- 
ment of clerk’s fees for making out the transcript, nor when: 
he failed to attend to the same from the rendition of the 
judgment appealed from in August to the beginning of the 
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next term of the supreme court in January, or during its 
sitting in said term. 

In this case the appeal was taken at February term, 1879, 
of the superior court of Wake, and the transcript not filed 
until January term, 1880. .The defendant has lost his ap- 
peal by his laches. The certiorart cannot be granted. 

Per CuRIAM. Petition denied. 


In Hoskins v. Mechanics’ Building and Loan Association, 
from Guilford : 


Suira, C. J. We have carefully considered the well pre- 
pared argument of counsel in defence of the general plan of 
operations of the class of organizations lately introduced 
into the state to which this, seemingly least obnoxious to 
hostile animadversion, belongs; and whatever might be our 
conclusionsif the question were still open, we feel bound by 
the repeated adjudications heretofore made, and, that the 
law should be settled, to uphold the ruling of the court be- 
low. Indeed the very questions now presented have been 
passed upon and decided in reference to this association, and 
we must adhere to our former ruling. We will only refer 
to some of the cases. Smith v. B. & L. A., 73 N. C., 372; 
Mills’ case, 75 N. C., 292; Querby’s case, 81 N.C.,56; Hanner’s 
case, 78 N. C., 188. 


The decision in James v. Martin, from Alexander, and in 
Rhyne v. Mason, from Gaston, is the same as that in Eng- 
land v. Garner, ante, 212. 
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ABATEMEN T—See Trespass, 1. 
ACCEPTANCE OF RENT—See Trespass, & 


ACCOUNT AND SETTLEMENT: 

A former proceeding for account and settlement between an administrator 
and guardian, which wasended by a decree that the guardian had ac- 
counted and paid overin full, &e., cannot be reopened by the mere asso- 
ciation of other persens as parties in a proceeding involving the same 
subject matter, &pon an allegation that the guardian having made no 
annual returns ought to have been but was not charged with the full 
amount for which he was liable. This can only be done by an action in 
nature of bill of review or to impeach the decree for frand. The demurrer 
to the eompiaint in this case was properly sustained. Wiggins v. McCor- 


mac, 584, 
See Executors, 5; Guardian, 3; Trial, 3. 


ACTION ON LOST NOTE—See Justice of the Peace, 1. 
ACTION FOR PENALTY—See Penalty, 1-2 


ACTION TO RECOVER LAND: 

L In an aetion to recover land it appeared that the defendant had executed a 
morgage to plaintiff with power to sell, and the land was sold thereunder, 
and bought by a third party who received a deed and afterwards recon- 
veyed to plaintiff, and the defendant offered to show that said party acted 
in the purchase as agent of plaintiff; Held, that the evidence was imma- 
terial, as the plaintiff is entitled te recever upon the strength of his title 
as mortgagee. Wéittkowski v. Watkins, 456. 


2, Inan action torecover land where the plaintiffs sought to invalidate a 
decree of a court of equity for fraud, it appeared that the plaintiffs had 
obtained an injunction restraining the defendant (who was plaintiff in 
the equity suit) from proceeding under the deeree and had applied tobe 
made parties to said suit for the purpose of moving to set aside said 
decree for fraud,and thatat the hearing the following order had been 
entered by consent, *‘erdered, adjudged and decreed that the restraining 
order heretofore made in this action be vaeated and the injunction dis- 
solved and the petition dismissed:” Held, that the question of fraud was 
not res adjudicata and that plaintiffs were not precluded from reopening 
the eontroversy. Rollins v. Henry, 569. 


3. Where land is described in @ contract to convey, as “ beginning on J’s line 
and T.and E.and W., and to the...... of a ridge joining said W’s land, 
and running @ parallel line with a course extended to the top of said ridge, 
all the land within said boundaries,” the inference that the language sur - 
rounds no definite space and gives a part only of the enclosing lines, is 
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not so clear as to warrant a withdrawal from the jury of the inquiry 
whether sufficient proof may not be adduced to distinguish and set apart 
the territory ; especially where a subsequent deed specifying the outlines 
corresponds with the contract in the number of acres and price of the 
land. Young v. Griffith, 715. 

4, A suit which determines the obligation to pay for land under a contract of 
sale, aiso establishes the right of the vendee lo have the land by a specific 
performance, Ib. 


5. Where the jury are charged that if they are satisfied such contract covers 
land in possession of defendant the plaintiff is entitled to recover, a rul- 
ing that the contract is too vague and uncertain in describing the land to 
show authority in an executor to convey, cannot be sustained because 
ealculated to mislead the jury. Jb. 

6. Semble—Where an action is begun when the right to recover depends upon 
the possession of the legal title and retains until final judgment this fea- 
ture of the former practice, it is doubtful if defendant can set up title by 
relation toa former decree in equity, if his deed‘was in fact subsequent 

- to that of plaintiff! 7b. 

See Deed, 6; Evidence, 10, 21, 22; Injunction 2; Judgment, 6; Mortgage, 4+; Par- 

ties, 1; Statute of Limitations, 3. 


ADMINISTRATION OF OATH —See Indictment, 7. 
ADMINISTRATOR’S DEE D—See Deed, 15. 


ADVANCES—See Agricultural Lien; Agricultural Partnership, 2; Mortgage, 4. 


ADVERTISEMENT—See Executors, 6. 
ADVERSE POSSESSION—See Statute of Limitations, 3. 


AFFIDAVIT—See Amendment, }; Attachment, 1, 2; Indictment, 2. 


AGENT AND PRINCIPAL: 


1. Where one acts as agent of another in the execution of an instrument 
under seat and does not mean to bind himself personally, he must exe- 
cute it in the name of his principal and state the name of the principal, 
only, in the body of the instrument; Therefore it was held that a bond 
in which “TI promise to pay to the order, &c., witness my hand and seal, 
signed by H.S. L. (seal) for C., president of a company,” imposed a per- 
sonal Hability upon L. Bryson v. Lucas, 680. 


9, In an action against a railroad company, where it was in evidenee that 
S., the regular agent of the defendant at a certain depot, lived three miles 
from the depot ang that T, lived at the depot for two years prior to the 
bringing of the action and discharged the duties of agent in receiving. 
and forwarding freight. selling tickets, «c., allof which was done in the 
name of S. and with the knowledge and acquiescence of defendant; I¢ 
was held, that T. was the agent of defendant and that defendant was 
bound by any act of his within the scope of the authority impliedly 
given. Katzenstein v. RB. R. Co., 688. 


INDEX. 841 


8. Plaintiff, station agent of a railroad company, sues the company in dam- 
ages for breach of an alleged contract in failing to furnish a train for an 
excursion. Upon correspondence had, the company supposed the train 
was intended for a third party and agreed to supply it on certain terms, 
but afterwards refused on discovering that plaintiff was attempting to 
procure it for his own benefit; Held, that plaintiff could not from his 
fiduciary relation towards the company enter into a binding contract 
with it for such purpose, unless it agreed thereto after being fully advised 
of all the circumstances. Pegram v. R&R. R&. Co., 696, 


AGREEMENT —See Practice, 3. 


AGRICULTURAL LIEN, prozeedinz to enforce: 


In a proceeding to enforce an agricultural lien under Bat. Rev., ch. 65, 22), 
the crop was sold by the sheriff and on trial before a jury the defendant - 
admitted the execution of the lien but denied that anything was due for: 
advances thereunder; there was a general verdict for the plaintiff and 
the court refused judgment because the jary failed toassess the damages; 
Hfeld error; the verdict established the “ lien debt’? in excess of the pro- 
ceeds of sale, entitling the plaintiff to judgment. Gay v. Nash, 333. 


AGRICULTURAL PARTNERSHIP: 


1, An agricultural agreement between two -persons, one to furnish the outfit 
and the land, and the other to hire the laborers and superintend the farm 
during the year, the former to provide money to carry on the business 
half of which to be repaid him and the profits to be divided between 
them, creates the relation of partners. Reynolds v. Pool, 37. 


2. Where the land owner in such case executed an agricultural lien to R for 
advancements to carry on the common business, a partnership debt was 
thereby created and the property in the crop vested in R to secure its 
payment. Jd. 

8 Where one furnishes land, team and its feed, and another gives the time 
and attention and meets the expenses requisite to the making ofa crop. 

“upon such land, under an agreement that the gross products are to be 
evenly divided between the parties, the relation of copartners is thereby 
constituted between them. Curtis v. Cash, 41. 


4. Even if the contract should be treated as one of tenancy, the relation 

would terminate upon the division ofthe crop, (there being no unsatisfied 

lien for advanees Gr to secure the performance of other sti pulations) and 

the Jand-owner would be guilty of a trespass in forcibly seizing and carry- 

ing away the share of the other party stored ina barn on the premises, Jb. 

5, An action for such a trespass would fall within the original jurisdiction of 
the superior court. 


AGRICULTURAL SUPPLIES—See Mortgage, 5. 
ALLOWANCE OF CLAIM--See County Commissioners, 2. 


ALTERATION OF NOTE—See Notes and Bonds, 1. 
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AMENDMENT: 


], The court has power to allow an. amendment of a printer’s affidavit so as 
to show the date upon which the publication of a summons began. 
Weaver v. Roberts, 493, 


2. It is error in the court to refuse to amend a summons upon the ground of 
a want of power. Whether the same should be amended is a discretion- 
ary matter and not reviewable. The authorities upon amendment of 
process (here, to allow clerk to affix his signature to summons) reviewed 
by Smiru, C.J, Henderson v. Graham, 496, 

3. Amendment of record in criminalaction, State v. Swepson, 827. 


See Indictment, 2. 


AMERCEMENT—See Sheriff, 4, 5, 7, 


APPEAL: 
1. An appellant who merely prays an appeal in open court and files a bond 
with the clerk, does not take an appeal within the meaning of the statute, 
Wilson v, Seagle, 110. 


2. Remarks of RUFFIN, J., upon the method of perfecting appeals so as to 
take the case without the jurisdiction of the superior court. Jb. 


3, A certiorari will be granted the petitioner where the omission to perfect 
his appeal was occasioned by the failure of the prevailing party to have 
the judgment properly prepared and entered of record in the judgment 
roll Syme v. Broughton, 114. 


4, A certiorari will not be granted where it appears that the petitioner failed 
to apply for the same at the term of this court next succeeding the rendi- 
tion of the judgment against him. Brownv. Williams, 116. 


5. A writ of certiorari will be ordered where it appears that the conversations 
and correspondence between the parties as toextending the time to per- 
fect an appeal reasonably had the effect of misleading the petitioner, and 
where there is no material conflict in the statements contained in their 
afliidavits. Parker v. R. R. Co., 118. 


6. An appeal from the ruling on one of several issues will be dismissed. The 
trial must be of all the issues raised by the pleadings, so that the appeal 
may present for review the exceptions taken and questions oflaw arising 
upon the whole case. Appeals from pro forma judgments will not be con- 
sidered. Hines v. Hines, 122. 


7. An appeal from the refusal of the court to strike out a part of defendant’s 
answer will not lie. The question as to the sufficiency of the defence set 
up should have been raised by a demurrer to the answer, or by an objec- 
tion on the trial to an issue involving the Inatters Porternne thereto, 
Turlington v. Williams, 125. 


8. No appeal lies from an order of continuance of acause, State v. Vann, 722. 


9. The right of the state to appeal in criminal actions has been recognized in 
but four cases: 1. Where judgment has been given for defendant upon a 
special verdict. 2. Upon a demurrer. 3. Motion to quash. 4, Arrest of 
judgment. The state therefore has no right of appeal from the refusal of 
the court to mark one as prosecutor of record. State v. Moore, 724, 


10. An appeal does not lie from the overruling of the defendant’s demurrer 
to an indictment (this being an interlocutory judgment), but in such 
case the court should require him to plead to the indictment and proceed 
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with the trial, and upon a verdict of guilty the question as to the suffi- 
ciency of the indictment can be raised on a motion in arrest of judgment, 
This rule applies to all criminal actions. But where such demurrer is 
sustained, the judgment is finat and the state can appeal. State v. Mc- 
dowell, 798, 


See Trial, 13. 
APPEAL BOND, liability of surety to—See Judgment, 4, 


APPLICATION OF PAYMENT—See Notes and Bonds, 2; Landlord and Ten- 
ant, 2, 3. 


APPLICATION OF MONEREY, raised on several executions—See Sheriff, 3,7. 


APT TIME-—Scee Reference, 1: Trial, 8 


ARBITRATION AND AWARD: 


1. Delivery of a copy of an award to the parties is not necessary wirere the 
submission contains no such stipulation, and where the parties were 
present when it was signed and understood ifs provisions. Crawford v. 
Orr, 246. 

2. Where the agreement was to refer the matter in. dispute “to two disinter. 
ested men together with A as surveyor, with privilege to call ina third 
party,’ &c.; Held that the reference is to two arbitrators only, with lib- 
erty to call in another, and the surveyor is designated to aid and not to 
actasoneofthem. Jb. 


8, Anaward which fixes with accuracy the termical points of a disputed line 
between adjacent land owners, and its course and distance, is not obnox- 
ious to the allegation of uncertainty. A simple response te the inquiry 
submitted, in analogy toa jury verdict, is sufficient. Jb. 


4, Submission and award constitute an executory agreement, an@ certainty 
to a common intentis all that is required in theaward taadmit of its 
specific enforcement. Ib. 


ARREST OF JUDGMENT—See Indictment, t. 


ASSAULT AND BATTERY: 


Defendant intruded upon the premises of prosecutor who took hold of him 
to lead him off, when defendant put his hand in his pocket and partly. 
drew ont a knife, and thereupon the prosecutor desisted and went into 
the house, the defendant cursing him; Held an assault. State v. Marstel- 
ter, 726. 


ASSIGN MENT-See Notes and Bonds, 3. 


ATTACHMENT: 


1, An affidavit to obtain an order of publication of summons in attachment 

proceedings may be made by an agent, or attorney, and the same is not 

: subject to exception where the requirements of section 83.o0f the Code are 
complied with. Weaver V. Raberts, 493, 
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2, An affidavit in attachment proceedings which fails to show that defendant 
‘cannot after due diligence be found in this state,’ does not warrant an 
order of publication, Faulk v. Smith, 501. 


ATTENDANCE OF WITNESSES, pay for—See Salaries and Fees, 1. 


ATTORNEY AND CLIENT—See Attachment, 1; Excusable Negligence, 2. 


BANKS AND BANKING; 


1. The holder of a check upon a bank located in the town of his residence 
may present it for payment on the day after the same is drawn, and his 
omission to present it sooner is no defence to the drawee bank, unless'he 
had information of its prezarious condition, Bank v, Alexander, 30. 


2, The presentation of a draft for paymentat the place of its date is a suffi" 
cient demand to charge the drawer or acceptor after notive of protest, 
where the place at which it was payable is not stated in the writing and 
no proof made that any particular place was agreed upon. Wittkhowski v. 
Smith, 671. 


BANKRUPTCY—See Homestead. 


BETTERMENTS—See Deed, 16; Mortgage, 2. 

. BILLS OF EXCHANGE—See Banks. 

BILL OF REVIEW —See Account and Settlement; Guardian, 2; Sale of Land, 3. 
BONA FIDES—See Executors, 18; Mortgage, 6. 

BOND—See Agent and Principal, 1; Evidence, 17.18; Municipal Bonds. 

BONDS OF ADMINISTRATOR, SUIT ON—See Executors, 4, 5, 

BOND TO STAY EXECUTION—See Surety, 4. 

BUILDING AND LOAN ASSOCIATION—See Hoskins case, 838. 

BUNCOMBE TURNPIKE COMPANY—See Indictment, 9. 

BURDEN OF PROOF~—See Mortgage, 6; Slander. 


BURNING WOODS—See Woods, 


CANCELLATION OF DEEDS—See Deed, 16. 
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Vaughan v, Stephenson, 
Vick v. Pope, 
Wade v. Odeneal, 
Wade v. Newbern, 
Walker v. Moody, 
Walker v. Wright, 
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CASE, statement of—See Practice, 4. 


Walkup v. Heuston, 
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Wall v. Fairley, 385 
Walton v. Avery, 70 
-Walton v. Pearson, 119 
Walton v. Walton, 215 
Washington v. Saunders, 108 
Waugh v. Brittain, 326 
Weaver v. Jones, 222. 
Weinstein v. Patrick, 434 
Welch v. Scott, 780 
Welfare v. Thompson, 8, 17 
Wesson v. Stephens, 300 
Wetherell v. Gorman, 479 
Whedbee v. Whedbee, 658 
Wheeler v. Cobb, 493, 501 
Wheeler v. Taylor, 206 
Whitaker v. Petway, 108 
Whitehead v. Helen, 516 
Whitehead v. Latham, 108 
Whitehead v. Reddick, 68k 
Whitehurst v. Gaskill, 64 
Whitfield v. Hill, 345. 
Willard v. Satchwell, 101. 
Williams v. Council, 391 
Williams v. Green, 108. 
Williams v. Maitland, 643, 646, 
Williams v. Monroe, 281 
Williamson v, Canal Co., 193. 
Williamson v. Williamson, 424 
Willis v. Ins. Co., 355. 
Wilmington v. Davis, 688 
Wilson v. Land Co., 408, 616. 
Wimbish v, Miller, 74. 
Winborn v. Gorrell, 479. 
Winslow v. Anderson, 496. 
Winslow v. Wood, 293. 
Wittkowsky v. Wasson, 176 
Wolfe v. Davis, 222, 493, 633. 
Wood v. Sparks, 397 
Woodhouse v. Simmons, 560 
Wordsworth v. Davis, 643. 
Young v. Jeffries,. 746 
Young v.. Young,. 206. 


CERTIORARI—See Appeal, 3-5: Holmes v. Holmes, $33; Wilson. v.. Lineberger, , 
836; Smith v. Lynn, 887. 


CHATTEL MORTGAGE—See Mortgage, 5. 


CHECK, presentation of—See Banks. 


CIRCUMSTANTIAL EVIDENCE~See Homicide, 2, 7. 


o4 


CITIES—See Municipal Bonds, 


CLAIM AGAINST THE STATE: 


The jurisdiction of the supreme court to hear a claim against the state based 
upon the non-payment of interest alleged to be due on a bond issued 
under an act of 186A, has been taken away by an amendment of the con- 
stitution in pursuanee of chapter 268 of the vets of 7h, And such depri- 
vation of jurisdiction after suit brought is not inhibited by the itederal 
constitution as impairing the obligation of contracts. Jlorney. The State, 
302, 


CLAIM AGAINST COUNTY—See Counties, 2. 


CLAIM AND DELIVERY: 

1. In claim and delivery it was in evidenee that the property could not be 
delivered in specie and the plaintiff was perinitted to show ifs value to 
aid the jury in assessing his damages; Field no erroy, Witler v. iahn, Ii. 

2. In such action the defendant claimed a gray mare under a bill of sale ex- 
ecuted in February, conveyibg * one gray horse, alsoone black horse and 
one gray mare,” and the plaintiff claimed the samme mare under a bill of 
sale executed in May following, conveying ‘two horses, one a bay and 
the other a gray mare,’ and the said mare was thereupon celivered to 
plaintiff; 7feid, that the plaintiff is entitled ta recover. Ib. 


CLERKS’ BOND—See Surety, 6. 
COLLATERAL paeeate EFOmieliles Ts 
COLLATERAL OFFENCi—See Evi tence, 27. 
‘COM MISSIONS—See Exccutors, 2: Sheriff, 1. 
COMMISSION ER—See Sale of Land, 
COMMISSIONER'S DEED—~—See Deed, 15. 
‘COMPLAINT—See Pleading. 


‘COMPROMISE—See Judgment, 15, 


CONFEDERATE CURRENCY: 


1, A note executed in 1863 for the purchase nioney of land sofd in 1850, atid 
bearing interest from the day of sale, is not subject to the legislative scale 
of depreciation of confederate currency. Macay Er Parte, 63. 


2, Evidence as to the currency intended by the parties to a note execnted in 
January, 1865, for land, that a proposition was made to sell the same for 
$1,000 in confederate money which was declined, the party (declining) at 
the time expressing the opinion that it was worth 2600 in good money, is 
competent to confirm the statutory presumption arising upon the face of 
the note as to the kind of money in which it was solvable, Duke v. Wil- 
tiams, 74, 
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°3. Where no particular species of money is designated insuch note, and sun 
dry credits are endorsed thereon (paid in national currency in 1867-1870), 
the debt and the partial payments should alike be reduced to a specie 
basis in order toan adjustment of the claim. 76, 


+. While it may be that evidence that confederate nsoney was the only cur- 
reney generally in circulation in 4 given locality at the time of a certain 
payment nay not be sufficient in itself to establish a payment in such 
currency, yet, itis clearly admissible to correberate other evidence tend- 
ing to thé same end. Melvin v. Stevens, 73 

. There is no presumption that a receipt for a certain number of dollars 
given in this state by a clerk and master in equity, in the course of his 
official duty, during the war, was nreant to acknowledge that payment of 
the sum in gold or silver, If there is any presumption at all, it is the re- 
verse of this. J. 

*% A bond executed in February, 1863, ‘for two hundred and forty-five dollars 
in current funds,” nothing appearing to the contrary, is presumed to be 
payable in confederate money, and is subject to the legislative scale of 
depreciation. Brickell v. Bell, $2. 

. The superior court has jurisdiction of an action upon such bond, the sum 
demanded (meaning the’ principal) being in excess of two hundred dol- 
lars. Butit was crror in the court, on overruling a demurrer to the juris- 
diction, to proceed to judgment without the intervention ofa jury. Jb. 


se 


&, In 1860, the cletk and master in equity receivéd a fund belonging to plain- 
tiff distributees, and in 1883 paid the amount to the treasurer of the coun- 
ty (taking his reccipt therefor as duethe distributeés) who expended it 
for the county; Jfeld, that the payment in 1863, in the absence of proof to 
the contrary, is presumed to have been made in confederate currency, and 
the county is Hable for its scale vatue. Abernathy V, Phifer, 71h 


See Exccuators, 1, 9, 11. 

CONFESSED JUDGMENT See Judgment, 10, 12% 
CONFESSIONS—See Evideuce, 24, 25. 
CONFIRMATION BY COURT—Sée Sale of land, 1, % 
CONSENT JUDGMENTSee Judgment, 9 


CONSENT OF PARTIES+See Judgment, 9; Jurisdiction, i; Landlordand Tem 
ant, % 


CONSIDERATION-—Ste Contract, 1; Equity, 13 Evidence, 14 


CONSPIRACY: 


On trial of an indictment for conspiracy, where the defendants are charged 
in the bill with conspiring with another who is not indicted, i was veld, 
that they were competent witnesses for each other under the act of 1866, 
‘ch, 43, 38, and but for that charge (conspiring with the party not indicted) 
they would be incompetent, State v. Gardner, 78% 


CONSTABLE=Sée Office and Officer, 1 % 
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CONSTRUCTION OF DEED-~See Deed, 11-13. 
CONSTRUCTIVE NOTICE—See Trusts, 2, 
CONSTRUCTIVE POSSESSION-—See Trespass, 1. 


CONTRACT? 

1. A parol prontise to pay the debt of another out of property placed by the 
debtor in the hands of the promisor, who converts the same into money, 
is not within the statute of frauds. It is an original and independent 
promise founded upon a new consideration. Mason v. Wilson, i. 


2, Two brothers executed an agreement “that property, real or personal, 
that may be acqttired from cither of thetr parents, either in the name of 
one or both of them, shail be held jointly between them, and if the con- 
veyance is made in the name of one, he Is to convey an equal interest in 
common to the other ata convenient, suitable and reasonable time:” 
Held, that the subject matter of the agreement was confined to property 
acquired. by gift, will or inheritance, Rollins v. Henry, 569, 


3. Where the court below held that a decree, rendered in a suit based on said 
agreement concerning property purchased by one of the brothers fron: 
their father, was frandulent on its faee, this court, while not fully assent- 
ing to the raling, will not grant a new trial because the question of fraud 
was left as a fact to be found by the jury. Jb. 


4. Where the plaintiff physician made no eharge upon his books for profes- 
sional services rendered the defendant who resisted an action to recever 
theiy value upon the grotind they were intended to be and were gratui- 
tous, and the jury found that defendant employed the plaintiff whose 
services were rendered without any express agreement to pay a definite 
sum; Held, that the law implies a promise on the part of the defendant 
to pay what they were reasonably worth. Prince v. McRae, 674. 


See Agent,3; Claim and Delivery, 2; Deed, 2-6; Evidence, 6,7, 11; Executers, 
13; {njunetion, 5,6; Surety, 7. 


CONTRACT TO CONVEY LAND—See Aetion to recover land, 4,5; Evidence, 
5,10; Landlerd and Tenant, 7: Mortgage, 1; Specifie Performance. 


GON VERSION OF PERSONAL PROPERTY—See Trespass, 4. 


CORONER'S INQUEST—See Indictment, 6-8. 


CORPORATIONS: 


1. The eounty government act of 1877, ch. 14], deprived the board of township 
trustees of its existence as a manicipal corporation, and hence it cannot. 
beaparty toasuit. Wallaee v. Trustees, 164, 


2, A party dealing with a municipal corporation has no such vested right 
growing out of his sontract with the same as is pretected by the federal 
constitution. It is a publie institution and the state may destroy its cor- 
porate powers, leaving the party endamaged to seek relief by an appeal 
to the legislature. But the nule is otherwise with regard to private cor- 
porations. Ib 
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3. Notice of a motion for leave te issue execution against a corporation, 
served upon iis president or managing agent (or others named in section 
82 of the code) is sufficient. The “ personal notice” mentioned in section 
296 of the code is but in contra-distinction to that given by publication. 
And it is not a sufficient answer to such motion te show that the judg- 
ment against the corporation had been paid by a surety to an appead 
honda, where it appeared the money was returmed to the sarety upon va 
cation of the judgment asto him. Rush v. Stearaboat Co., 702. 


4, A corporation cannot be allowed to deny its organization and existence 
after contracting a debt in its corperate capacity, er answering a-com- 
plaint demanding payment. Jb. 

Oo. In an action brought for the dissolution of the Roaneke Navigation Com- 
pany under the aet of 1875, ch. 198, the court after publication of summons, 
has full centrol of the franchise and property of the company and of all 
persons interested in its affairs, whether erediters er ethers, in like man- 
ner as in a “‘ ereditors’ bill;” and the refusal to grant aa injunction re- 
Straining a cerediter of the company from selling its franchise and prop- 
erty under an execution in his faver, is error, <Alterney General yv. Roan- 
Oke Nav. Cé6., 70a. 


Sce Judgurent, 18; Municipai Bends. 


CORROBORATION OF WITNESS—See Evidenee, 4. 


fOSTS- 


1. A notice to mark wneas prosecutor under the act of 1879, ¢h. 1, need not be 
in writing. Where it was: announeed in open court upon tke ealling and 
eoutinuance of a state case that a motion would be made at the next 
term to mark a witness as prosecutor (all the witnesses being present), 
and @n the argument ef the metion it was announced that all the parties 
were present; Held to be sufficient evidence that such notice was given, 
and warranted the ceurt im erdering the witness te be marked as prose- 
cuter, Staiev. Norwood, To, 

2, The ast was intended to enlarge the power of the courts over the questiou 
ef costs in criminal actiens, im previding that the court shall be ef opinion 
there was no reasonable ground fer the prosecution, er it was not required 
fay the public interest. Jb. 


3. Remarks of Mr. Justice ASHE upon the act of 1875, ch. 247, and the substi- 
tution of the word “epinion ” for“ eertify,’”? and “‘or” for “and,” by the 
aet of 187% Jb. 


See Remowal of Cause, 2 


KOU NTEBCLAIM—See Deed, 16; Neiesand Bends, 3; Trusts, 4. 


COUNTIES AND CGUNTY COMMISSIONERS: 


1. Under the act ef 1878, ch. 193, an election was held im tewnship Ne 6 of 
Mecklenburg county, which resulted in faver of a“ fence law,’ and the 
county commissioners thereupon ordered that the tewnship trustees 
make an estimate of the expenses ef erecting a fence enclosing the town- 
ship as provided by the act, ard direeted them to levy and collect a tax 
sufficient to defray the same, the ameunt assessed being submitted to 
and approved by the commissioners. Upon an applicatien fer an injune-~ 
¢ion Lo prevent the collection of the tax, % was held; (1) That upon the 
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commissioners ascertaining and declaring that at the eleetion which was. 
property held a majority of the votes favored the provisions of the act, 
the same is conclusive and gives effect to the enactment. €) Irregular-. 
ities in tlie details of the undertaking will not be allowed the eiteet ta. 
annul the tax-levy and defeat the entire work. (3) The sanction of the 
commissioners to the tax-levy ofthe trustees, made it their act, (4) It 
was not error in the court below to dismiss theaectton. Sinspsoa v. Com~ 
missioners, 138, 

2. Allowance of a claim by the board of county conimissioncrs is not corelu- 
sive but only préwa facée evidence of its correctness, und the order making: 
the same may be modified and annulled. Abernathy ¥. Phifer, 71h. 


See Confederate Currency, 8. 
COVENANT TO RECON VEY—See Deed, lL. 
COVENANT OF SEIZIN—Sce Deed, 7. 


CREDITOR: . 

A ereditor of an inselvent bank whose &s8sets are de mestodin, t-ogas under de-. 
eree of court, will be let in toprove his debt after the day fixed for proofs, 
if heis not guilty of laches; but if he fail to make application to do so 
until after the fund is distributed, having full Knowledgs of the praceeds 
ing, he will be barred of his right. Glenn v. Bank, 631. 


See Executors, 17, 18; Jurisdiction, 2; Trusts, 4. 
CREDITORS” eee Corporations, 5. 
CREDITS, proof of—See Evideuce, 18. 

CRIMINAL INTENT-See Trial, 17, 


CRIMINAL PROCEDURE-—See Appeal, 10; Trial, 15-19. 


DAMAGES: 

1. In an action for damages resulting from ponding water upon plaintiff’s 
land, caused hy the erection of defendant’s mill-dam, an issue involving 
the amount of annual damage done thereby,is the proper one toa be sub- 
mitted to the jury. Hester v. Broach, 251. 

2. The present law regulating the proceedings against owners of mill-dams 
for injury resulting from their erection, is contained in chapter 107 of the 
acts of 1877, and sections 17 and 18 of chapter 72 of Battle’s Revisal. Jd, 


8. In an action to recover damages for ponding water on plaintiff's land by 
increasing the height of adam, it is competent to show that by direction 
of defendant the dam was built so as hot to pond the water above the oid 
water marks. And to sustain the action it was also held that plaintitr 
must show aflrmatively that the alleged inereased volume of water wag 
occasioned by tho increased size of the dam. Glod/frey v. Maberry, 243, 


See Mortgage, 5; Negligence: Tria}, 8.. 


DEBTOR AND CREDITOR—See Notes and Bonds, 2, 
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DECLARATIONS—See Evidence, 9, 11, 18, 21, 22; Landlord and Tenant, 2; Mort- 
gage,4i; Witness, 5. 


DECREEH—See Guardian, 2; Practice, 2; Sale of Land. 


DEED: 

J. Where one is let into possession of land under a contract of purchase and 
fails to pay the tax uponitand the sheriff sells to secure the same, his 
decd to the purchaser passes only such estate as the vendee (or nortgarvor) 
has. To ailect the interest of the owner of the leval estate in such case, 
notice of the tax sale must be served upon him, Jfacay Hx Parte, 63. 


2». A decd for land executed and delivered but not registered, does not pass 
the legal but only the equitable estate; and before registration the parties 
may rescind the contractby returning the considerationand re. delivering 
the deed. Davis v. Inscoe, 390. 

3. Where the agreement to rescind in such ease is by parol, a third party is 
not permitted to set up the statute of frauds to invalidate the same for 
his benefit; this can be dene only by the party to the contract who is to be 

‘charged thereby. tb. 

4, The equitable estate in land which an unregistered decd conveysis subject 

to sale under execution, and the purchaser at such sale is entitled to a de- 

eree for the conveyance of the legal estate. JZb. 


3 Where such deed is surrendered and the contraet rescinded in pursuance 
ofan agreement made before judgment recovered against the grantee, the 
purchaser at a sale under execution on said judgment acquires no title to 
the land, the effect ef the agreement being to extinguish the equity of the 
grantee. Jb. 

But where the judgment was obtained prior to such agreement and a sale 
is had thereunder, he acquires the equitable title, which when set upis suf 
ficient to defeat an action to recover the land. J6. 


An exception in a dced conveying land, of “cighty acres, more or less, here- 
tofore conveyed to L, joining said L’s land,” is merely deseriptive, and 
not of the essenee of the contract, so as to involve the breach of a cove- 
nant of seizin by the grantor, where the portion heretofore conveyed is 
found upon a survey to be one hundred and seventy acres. McArthur v. 
Morris, 403. 

Where a deaf and aged father makes a deed to his son, in whom he reposes 
confidence, conveying a tract of land in fee, but omitting either by the 
mnistake or contrivance of the son, under whose direction the deed was 
drawn, to reserve a life estate te the grantor, an equity arises in favor of 
the tather to have such instrument reformed in aecordance with the or- 
iginal intention of the parties. Day v. Day, 403. 


5 


oy 
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» A third person to whom fhe son conveys such land in trust te pay his 
debts isa purchaser for valuc, but takes the land subject to the equity 
Which had attached to it in the hands of his grantor. Jb. 


ng 
$ 


40. The relief asked by the father in this case, being entirely of an equitable 
nature, is not barred by the statute of limitations (C. C. P., 283, 9) until 
after the lapse ot three years from the discovery by the plaintiff of the 
fraud upon his rights. Jb. 


il. The habendum in a deed shall never introduce one who isa stranger to the 
preinises to take as grantee, buf he may take by way of remainder; There- 
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fore, a deed which in the premises gives a life estate to the mother 
grantee alone, and in the habendum to her and her children, operates to 
eonvey an estate to the mother, and an estate for life in joint-tenancy in 
remainder to her children. Blair v. Osborne, 417. 


12, The act of 1784, which converted joint-tenancies into estates in common, 
has referenee only to estates of inheritance. Jb. 


13. A deed to five grandchildren, without the use of any restrictive, exclusive 
or explanatory words, conveys an estate for life in joint-tenancy. The 
act of I784 applies only to estates of inheritance. Powell v. Morisey, 421. 


' +H, In 1866, a testator made his will devising land, and died in 1870, but in 
1862, the-land was sold under execution against him, and the purchaser 
covenanted to reconvey to testator on payment of sum bid; after testa- 
tor's death, the purchaser took pessession and occupied the premises 
until his death in 1875; in a suit by the devisees for the rents and profits 
and a redemption of the land under the ecovenant,a judgment was ren- 
dered in their favor and also decreeing a sale of the land to pay amount 
due the intestate purchaser; and the purchaser at this last sale conveyed 
to the defendant devisees, no collusion being shown to exist,and the 
funds of the devisees being used in the purchase; Held, that the devisees 
took the equitable estate vested in the testator under the covenant, and 
the conveyance to them by said purehaser passed the entire estate. Rad- 
Sora Vv. Elmore, 424. 


15, Where a deed is executed by an administrater in pursuance of a decree 
to sell land to pay debts, the fact that the grantor signs the deed “as 
administrator’ and not ‘tas commissioner’? does not operate to impair 
its effect in conveying title to the land therein described. AfcLean v. 
Patterson, 427. 


16. Upon cancellation of a deed alleged to have been exeeuted under duress, 
the plaintiff is entitled toa restoration of the land with compensation 
for its use and such damage as it may have sustained, recoverable out of 
rents not barred by the statute of Hmitations. But the defendant is 
entitled to the counterclaim for the increased valine for improvements 
put upon the land by him, and for the purchase money. Reed v. Exum, 
430. 

17. A grantee under a deed absolute on its face, but intended as a security for 
a debt (or one purchasing from him with notice of such defect) acq uires 
no title as against creditors or subsequent purchasers, even though there 
be no intent to defraud creditors. Gulley v. Macy, 434. 


See Action to recover land, 3; Evidence, 2; Sale of Land. 
DEFENCE OF SURETYSHIP—See Surety, 3, 


DEMAND-—See Banks; Executors, 4; Landlord and Tenant,8; Municipal 
Bonds, 2. 


DEMURRER—See Appeal, 10: Executers, 7; Pleading. 
DEPOSITIONS—See Witness, 2. 
DEVISEE—See Wills, 5. 


DIFFERENT COUNTS—See Indictment, I. 
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DISCHARGE OF PRISONER—See Trial, 18, 19. 

DISCRETIONARY POWER—See Amendment, 2; Homicide, 5; Trial, le. 
DISSEIZIN—See Trespass, 1. 

DISSOLUTION OF CORPORATION—See Corporations, 5. 

DIVISION OF ACTION—See Pleading, 7. 


DIVORCE AND ALIMONY: 


1. In a divorce suit, where the party complained against is a non-resident 
and that fact appears by affidavit, service of, process may be made by 
publication under Battle’s Revisal, ch. 17, 2 83, (3.) King v. King, 32. 


2. In an action for divorce, the wife in her answer denied the allegations of 
the complaint and charged the husband with abandoning and failing to 
provide for herself and children, and prayed fora divorce from bed and 
board and moved for an allowance; on the hearing of which motion the 
plaintiff denied he had any property, but admitted he was an able bodied 
man; and thereupon the court ordered an allowance without inquiry 
into the value of his property ; Held, no error. Muse v. Muse, 35. 


3. In a divorce suit where the wife alleges ill-treatment by her husband, but 
fails to state the circumstances connected with the assaults charged and 
the causes which brought them on, it is error to render judgment in her 
favor upon the finding of asingle issue that she was ill!-treated, thereby 
rendering her condition intolerable and life burdensome (which is but a 
conclusion of law). In such case the court cannot determine the suffi- 
ciency of the grounds upon which her application is based. White v. 
White, 3490. 


DOWER: . 

Where a marriage took place in 1866 (prior to the act of 1866-’67, restoring to 
married women: their common right of dower,)and the husband ac- 
quired land in November, 1867, subsequently to the date of said act, (and 
prior to the act of 1869) and conveyed the same by deed to which the wife 
was nota party; Held, that notwithstanding the deed, the wife of the 
grantor is entitled to such dower in the land as was secured to married 
women by the act of 1867, the right to the same having vested by the op- 
eration of that act, and not affected by the subsequent repealing act of 
1869. O'Kelly v. Williams, 281. 

2. The rule that laws existing at the time and place of makinga contract, 
enter into and form a part of it, as if they were expressly referred to or 
incorporated in its terms, is equally applicable to the acquisition of real 
property whether it comes by descent or purchase. Ib. 


DRAFT—See Banks, 


DRAINAGE: 
1. In a procceding to secure a right of drainage over the land of defendant, 
the complaint alleged title in plaintiff to the land to be drained and that 
the water thereon flowed through a natural drain over defendant's land 
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until the defendant closed the same; the answer alleged that the defend- 
ant Knew nothing of the plaintiff's title and denied the other allegations 
of the complaint; Heid, that the answer raised no issue as to the title of 
either plaintiff or defendant. Durden v, Simmons, 350. 

®, The clerk of the superior court has jurisdiction of a proceeding to obtain a 
right of drainage over the land of an adjoining land-owner, and to assess 
damniages, ce. Ib. 

3, In such proceeding the law requires the appointment of seven disinterested 
frecholdcrs as commissioners, 70. 


DURESS, execution of deed under—See Deed, 16. 


EIECTMENT—See Action to recover land; Injunction, 2; Statute of Limita- 


tions, 3. 


ELECTION ON FENCE LAW —See Counties, l. 


Py 


ENLARGEMENT OF ESTATE—Sce Wills, 4. 


TTABLE POWER—See Justice of the Pence, 2. 


oe 


EQ 
EQuiLAHLE RELEASE Sce Surely, 2. 
EQUITABLE TITLE—See Deed, 26, 9, 10, 14. 


EQUITY: 

No consideration is necessary in thes transfer of an equity, but only neces- 
sary to raise an equity: and when once raised, it can be transferred like 
all other rights, upon legal evidence of the will of the owner to make the 
transfer. Chasteen v. Marlin, svi. 

Sec Deed, 9, 10; Executors, 5; Injunction, 5, 6; Jurisdiction, 2; Mortgage, 1; 


ond 


Notes and Bonds, 3; Surety, 5; Trusts. 
EQUIVY OF REDEMPTION—Sce Executors, 14; Mortgage, 6. 
ERRONEOUS—See Judgment. 


EVIDENCE: 
1. It is error to adinit evidence, competent forone purpose only, to be consid- 
ered and acted on generally by the jury, withoutinstructions restricting it 
to the special purpose for which itisadmissible. Burton v. #. BR. Co., 192. 
2, Where the maker of an instrument ts out of the state and the subscribing 
witness thereto is dead, prool by one who saw them sign the same is com- 
. petent to establish the fact of its execution. Adivler v. Ilahn, 226, 


3. Where a witness testifies to the want of mental capacity in a grantor to 
make a deed, and that his opinion was formed from conversations and 
comniunications between the witness and grantor; twas kela competent 
to prove the facts upon which such opinion was founded. Section 343 of 
the Code does not apply to the facts of this case. MeLeary v. Norment, 235. 


4, Where a witness has expressed an admissible opinion, he may state in cor- 
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roboration that he previously gave the same opinion to another, and es- 
pecially where itis elicited on cross-examination. Godjrey v. Maberry, 255. 


5. Where proofis made of the Ioss of a contract to convey land, a copy thereof 


if shown to be correct is admissible as secondary evidence to prove the 
contents of the original, though no search was made to ascertain whether 
the original was registered. Such a contraet is valid without registration. 


Aauney V. Crowell, 34. 


6. Though the general rule in an action upon a note forbids the introduction 


of evidence of another and distinct transaction, yet where the two con- 
tracts are entered into about the same time te effect aecommon obj ect, the 
terms und conditions of the one may beadmitted as evidences to be consid- 


_ ered by the jury in passing upon those of the other. Gilmer v. Tanks, 317. 


7. Proof of frand must come from the party alleging it, and te avoid a con- 


tract the fraudulent representation must be of material matter resulting 
in damage. And if the fraud be such that had it not been practiced the 
contract would not have been made, then it is material; but if it be 
shown that the contract would have been made without fraud practiced, 
then itis not material. Ib. 


& Inasnit on a bond it is competent to show by a memorandum onthe 


dockct of the court that the dt¢fendant admitted its execution, even 
though there be a subscribing witness. Jones v. Henry, 320. 


9. And where there is no proof to sustainan allecation in defendant’s answer 


10. 


Be 


12, 


that a certain lunatic owned the bond, evidence of the declarations of 
such lunatic in regard thereto was properly excluded. Jd. 


If complaint states a parol contract in regard to land and the answer sets 


up another and a different contract, it is not competent to the plaintiff to 
offer aral proof in support of his claim, if objected to by defendant; and 
this, though the statute of frauds be not pleaded. (When such contract. 
will be enforced, stated by Rurrin, J.) Gulley v. Macy, 434.- 

Declarations by the owner of a commodity accompanying his delivery of 
the sume to another party are competent te show the purpase of such de- 


. livery. Evans v. Howell, 480, 


Under the law of this state, the courts have power to require the produc- 
tion of documents and private writings containing evidence pertinent to 
the question atissue. MeLeod v. Bullard, 51d. 


13. Where the plaintiff alleged that while drunk he was induced by the 


It, 


lo. 


fraudulent representations of the defendant to make him a deed for land.,, 
the defendant saying it was only an arbitration bond; Held, in an action 
tocancel the deed; (1) It being proved that plaintiff was in the habit of 
getting drunk, and in connection with the other facts provedin this case, 
itis competent to shaw that the defendant kept a bar-raam, (2) In corrob- 
oration of plainfilf’s testimony, it is admissible to show that soon afier 
the deed was signed, the plaintiff stated to witness that he undersicod it 
to be an arbitration bond. (3) And to show by an expert whether there 
was any difference between two signatures of the plaintifi—the one to 
said deed, and the ather to an affidavit filed in the cause. 7b, 

Where fraud is alleged in the executian of a deed, the consideration set. 
forth therein may be contradicted by parcl, Want of consideration and 
inadequacy of price are Sume evidence of fraud. Jb. 

The refusal to allow a letter written by one member of a firm to be intro- 
duced in evidence to contradict the testimony of a witness (the other 
member ofthe firm), is nat error where it appeared that its contents rela 
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23. 


24, 


20. 


27. 


INDEX, 


ted to other than partnership mafters and that witness had not author- 
ized it and knew nothing of it. Jb. 


Uvon trial of an issue ef fraud, evidenee that defendant purchaser at ex- 
ecution sale stated he was buying the land for the benefit of plaintif® 
(debtor) thereby suppressing competition among bidders, isadmissible, 76. 
In an action on a bond, in order to repel the presumption of payment 
arising from the lapse of time, such 4 state of insolvency an the pari of 
the obligor must be shown during the entire ten years next after the ma- 


-turity of the debt as to prove that he did net pay the debtor because he 


eould net. Grant v. Burgwyn, 569. 


. Where eertain eredits endorsed on 2 bond are relied on to take the case 


out of the statute, it is necessary for the plaintiff to establish that they 
were put there at the dates specified, and an admission that they are in 
the handwriting of the obligee, is not sufficient for the purpose. Jb. 


. Wherea transcript of proceedings instituted te set up a will was admit- 


ted in evidence on behalf of plaintiff, the purpose for which the evidence 
was offered being unexplained and its materiality and pertineney to the 
issnes not being seen; Held not to be error. even if irregularities appear- 
ed in the proceedings or if the court had no jurisdietion, as the defend- 
ant’s ease was not prejudiced by the evidence. Rollins v. Henry, 569. 


. The admission in evidence of notes npon which a judgment had been 


rendered, and parol proof to identify the notes as those upon which the 
judgment was rendered, isnoterror. Jb. 


. Inan action to recover land where plaintiff sought to invalidate a decree 


ef a court of equity for fraud, it is competent to prove the declarations of 
one of the parties to the equity suit, not a party to thepresent action. Ib. 


In such action it is competent to prove by the plaintiff a conversation 
between plaintiff and defendant (a party to the equity suit) Which took 
place pending the equity suit. 7d. 


Where inan action against sureties, the execution of a bond of a bank 
cashier and the relianee of the bank upon such seeurity were in issue, the 
reception, after objection for inadmissibility, of immaterial or irrelevant. 
evidence which is not caleulated to mislead the jury does not afford suf- 
ficient ground to set aside the verdict, Bank v. McKethan,, 582. 


Facts accompanying a prisoner’s confession found by the court below are 
conclusive; but whether they are sufficient to warrant the admission of 
the evidence is a matter of law and reviewable. State v. Sanders, 728. 


Tn lareeny,it was found by the conrt that the defendant was arrested, 
tied and carried by an officer to the house of the employer of defendant 
in another county, when a vest (one of the articles charged in the indict- 
ment) was exhibited by the said empleyer to defendant, and in reply to 
the question, “ where did you get that vest,’ the defendant said “ from 
you, sir,” the court admiited the declaration as voluntary, no improper 
influences being shown to exist; Held, noerror. Jb, 


. On trial of an indietment for mismarking a hog, parol evidence is ad- 


missible to prove the “mark” of the prosecutor. (Section one. chapter 
16 of Battle’s Revisal has no application to this case). And any circum- 
stance tending to show the guilt of the defendant is also admissible. 
State v. King, 737. 


Evidence of a ‘collateral offence” of the same character and connected 
with that charged in an indietment and tending to prove the guilly know'l- 
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edge of the defendant, when that isan essential element of the crime, is 
admissible; Therefore on the trial of an indictment for the larceny of a 
hog, where the proseeutor testified that he identified the property as his, 
in an enelosure of the defendant and demanded its delivery to him, it was — 
held competent for the state to prove by the testimony of another witness 
that at the same time and place and in presence of prosecutor and de~ 
fendant, such witness said, thal the other hog therein was his and he then 
and there claimed and demanded it of defendant. (Remarks of ASHE, J., 
upon the quo animo, intent, oeeten, guilty knowledge and scienter), State 
v. Murphy, 742. 

See Action to recover land, 1; Confederate Currency, 2, 4,5: Costs; Counties, 
2; False Pretence, 1; Guardian,2; Homicide; Judgment, 3, 5, 12; Landlord. 
and Tenant, 2; Mortgage, 4, 6; Surety, 6; respass, 4. 


EXAMINATION OF WITNESS—See Hcmicide, 5; Trial, 14. 
EXCEPTION IN DEED--Sce Deed, 7- 

EXCEPTION TO CHARGE—See Trial, 8, 

EXCEPTION TO REPORT—See Reference, 2. 

EX CONTRACTU—See Penalty, 3 


EXCUSABLE NEGLIGENCE UNDER SECTION 133: 


1. On motion to set aside a judgment upon the ground of excusable héglect, 
if it appear thata summons was personally served on the defendant, he 
is affected with notice of the judgment and must make his motion with« | 
in a year after its rendition ; but if not, he may make it at any time with- 
in one year afier actua! notice of the judgment. McLean v. MeLean, 366, 


2. Where in such case the summons was regularly served upen defendant 
and the counsel employed by him failed to enter his pleas, and the de- 
fendant made no inquiry as tothe disposition of the case until nearly 
five years after rendition of judgment; Held, that his laches were inex-« 
eusable, Ib. 


EXECUTION: 

1, A sale of land under execution issued more than tem years after the 
docketing of the judgment is invalid. The principle announced in 
Pasour v. Rhyne, 82 N.C., 149, affirmed (C.C. P., #254.) Lyon v. Russ, 588. 

2. A purchaser af such sale (the execution, containing the date of docketing 
the judgment) is affected with notice of. the expiration of the judgment 
liep, and stands in no better condition than the plaintiff in the action 

when he is the purchaser, Jd. 

3. It is not error to refuse to set aside an exeeution epon the allegation that 
exempted land has been levied on and sold thereunder. Hasty v. Simp- 
son, 590. 


See Deed, 4,5; Sheriff, 3, 6, 7. 


EXECUTORS AND ADMINISTRATORS: 
1, An administrator is not liable for claims made worthless by the results of 


INDEX. 
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the war, where he shows that the exigentvies of the estate did not require 
their collection during the war and that he has made di ligent. efforts to 
collect the same since its close. The scaling process {n thé settlement of 
this estate is confined to the several balances duc te and from the admin- 
istrator. Green v. Bardec, 0% 


Commissions allowed personal representatives will not be reduced by this 
court imiless the amotint is excessive. Ib. 


This court will not disturb the conclusion réached alike by the probate 
and superior court as to the preponderancé of proof relating to a matter 
about which there is conflicting evidenee, 7a 


In an action on the bond of an administrator, several breaches may be 
joined even though they relate to several persons, provided they are all 
covered by the bond. Jn such case the superior court has jurisdiction to 
establish the amount ofthe debt claimed, and no demand is necessary 


_ before suit brought. doover v. Berryhiil, 152. 


o. 


~f 


20. 


il. 


The similarity between rules of equity courts and those established by 
the code in determining the prope? parties to actions and special proceed- 
ings for acetunts, discussed by RuFrin, J. Fd, 

An executor or administrator who pleads the statute of limitations under 
sevtion 32 (2) of the code, must show that the seven years have expired 
next after his qualification before suit brought, and that he has adver 
tised according tolaw. Without proof of the advertisement the plea of 
the statute will notavail him. Cox v. Coz, 138, 


A demurrer toa complaint, in an action brought by an executor, upon the 
ground that it does not show the probate of the willand qualification ef 
the executor before suit broughi, is frivolous and will not be sustained. The 
allegation that probate and qualification were had in the probate court. 
(which has jurisdiction of the same) before filing the connicind, is sufficient, 
Hurst v. Addington, 143. 


. Inanaeccountand settlement of a déecedent’s estate, the personnal repre- 


sentative is chargeable with interest on all moneys froin the date of his 
receiving thesame Fvans v, Smith, 146. 


Where an eXecutor in 1862 was reqnired by a legatee to collect and pay 
over the legacy, and confederate money was collected and set apart for 
that purpose, and an account of the administration taken and reported 
in 1864 when the legatee refused to accept the funds tendered; ffeld, that 
the loss should nat fall upon the exeeutor, but a credit for the amon 
be allowed him. J6. 


Where an inventory of a testator’s estate specified a certain note as a part 
thereof, the duty of showing that it was used in an alleged transacticn to 
pay a debt of the estate thereby removing his liability to account for the 
same, rests upon the executor; without such explanation, he will be 
charged with it agassets of the testator. It, 


In such account it is not error for @ referee to separate and classify debits 
and credits in different kinds of curreney according to their respective 
dates, when he is not informed as to the date of actual payments; and 
where there is no evidence as to bank notes the presumption is they were 
used in administering the estate before any depreciation. Ih 


12. The motion to dismiss this proceeding for the reasons assigned was ‘prop: 


43s 


erly overruled. Jb, 
A sole executor, or a surviving executor, who has renounced, may retraet 
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his yenunciation, at any time and administer, before administration 
granted. Any intermeddling with the estate before qualifying is evi- 
dence of such retraction, and his subsequent qualification and the grant 
of letters testamentary validate, Dy relation, contracts made by him in 
behalf of the estate. Davis v, Inscoe, 396, 


id. Where one brings his action against the widow and heirs at law of a per- 
son deceased to redeem land conveyed to the deecdent upon payment of 
adebt which said conveyance was made to secure, and obtains a decree 
necordingly, the acceptance by the administrator of the deceased of the 
plaintiff's unpaid note is no satisfaction of such debt, and the land cones 
tinues charged therewith until actual payment, notwithstanding an 
entry of satisfaction by the administrator, unobjected to by the clerk of 
the court, on the docket of the court where the cause is pending, Davis 
v. Rogers, 412, | 

15. Upon motion to vacate an order licensing the sale of land for asscts, it 
appeared that the petition filed was not verified by administrator’s oath 
and the guardian for infant defendant had not answered; the sale was 
confirmed on the day it was reported without notice to defendant; the 
price was not paid in money; the administrator bought at his own sale 
through an agent, and there were inaccuracies in his aceount; Feld 0) 
that while the statute requiring verification is directory, yet there is ho 
errorin setting aside the order that the casc may be reopened and de- 
fendant allowed to answer, and (2) that the motion may be treated in this 
ease as an action toimpeach the judgment. Stradley v. King, 63a, 


16. Where an action was commenced in 1867 againstan executor within three 
years after his qualification to recover a debtof his testator and the saine 
is still pending, and the plaintiff brings another action in 1877 to secure 
the assets of the deceased debtor, alleging their fraudulent disposition by 
the executor and others; Held, that the latter action is in aid of and not. 
a substitute for the former,and that the plea of the statute of limita. 
tions will not avail the defendants. JZughes v. Whitaker, G4. 


17, Any defence open to a personal représentative (here the statute of limi 
tations) may beset up by one creditor of the decedent’s estate against 
the claims of another. And where such claim is barred by lapse of time, 
the promise of the personal representative to pay it will not repel the 
statute, though when in writing founded on sufficient consideration and 
the possession of assets, it will bind the promisor personally. Oates v, 
Lilly, 643. 


18, An administrator who settles an estate under decree of court, is protected 
acainst the claims of creditor and relieved from personal liability if no 
mula fides be shown in his conduct of the proceedings. Jfendenhall v. 
Benbow, 646. 

See Account and Settlement; Deed, 15; Judgment, 5; Jurisdiction, 2: Tres: 
pass, I, 


EXPERT—See Evidence, 18 (38); Homicide, 2. 
FALSE PRETENCE: 


1, The defendant was chars é] with obtaining goods by falscly representing 
that he owned a certain cow which he mortgaged to the prozezuter ta 
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obtain credit, and afterwards refused to surrender the same, alleging it 
to be the property of his wife. It wasin evidence that she sold the cow 
to a witness (but retained possession) who told her she might keep it by 
repaying the price; and said witness in a subsequent transaction with 
the defendant husband received payment for the cow out of his own 
funds, and surrendered an unregistered bill of sale which was destroyed 
by defendant who thereafter cxercised control over the property. There- 
upon the court charged the jury that the mortgage conveyed the legal 
title in the property to the prosecutor who had the right to call for pos- 
session before the same was due, and that the transaction between the 
witness and defendant had the effect of putting the title back with the 
wife, and the defendant acquired no title thereby and the jury rendered a 
verdict of guilty; Held, that the charge was not warranted by the evi- 
dence, and the defendant is entitled to a new trial. State v. Alphin, 745. 


2, Defendant was indicted under’Bat. Rev., ch. 32, 2 66, and the facts found by 
a special verdict were that he sold to prosecutor a pair of shoes at $1.40, 
received therefor $1.50, and paid him the ten cents change in counterfeit 
coin; Held, not guilty of obtaining money by false token. State v. 
Allred, 749. 

3. To sustain an indictment under the statute for obtaining goods by false 
pretence, there must be a false representation of a subsisting fact, &c. 
State v. Phifer, 65 N.C ,821. The statement of an opinion even if false 
will not sustain sach an indictment, To say that the eyes of a horse 
are sound is merely the expression of an opinion, but to say “that there 
never has been anything the matter with the eyes of the horse,” is the 
statement of a fact, which if false is within the statute and indictable. 
State v. Hefner, Til. 


FEES—-See Removal of Cause, 2; Salaries; Sheriff, 2. 
FEME SOLE—See Marriage Settlement, 


FENCE LAW—See Counties, 1. 
FIDUCIARY—See Agent, 3. 


FIELD—See Woods. 
FINAL DECREE, testing validity of~See Practice, 2; Sale of Land, 3, 


FORNICATION AND ADULTERY : 

In fornication and adultery, where the indictment charged that the defend- 
ants “did unlawfully and adulterously bed and cohabit together,” with« 
out averring that they were male and female and not married; Heid to 
be sufficient, State v. Lashley, 754, 


FRAUD-—See Account and Settlement; Action to Recover Land, 2; Contract, 
1,3; Deed, 3, 17; Evidence, 7, 13-16, 21, 22; Executors, 16; Guardian, 1,3; 
Injunction, 1, 3; Judgment, 9; Mortgage, 6; Notes and Bonds, 1; Plead- 
ing, I, 4, 
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FRIVOLOUS PLEADING—See Executors, 7, 


GIFT—See Contract, 2 
GOOD CAUSE—See Judgment, 8 


GRAND JURY, swearing witness to go before~See Witness, 5 


GUARDIAN AND WARD: 

1, Where an infant sues or defends by guardian, the guardian must have war- 
rant, but a prochein ami need have none; and if in partition proceedings. 
the interest of the latter is adverse to that of the infant, the decree therein 
will not on that account be disturbed unless fraud or collusion be estab-. 
lished. Ivey v. MeKinnon, 651. 

2, Where the decree in stich case is impeached for error in law, by a proceed- 
ing in nature of a bill of review, itis not competent to introduce other 
evidence to correct the statement of facts upon which the decree was. 
made, Jb. 

3. Where the settlement of a guardian account has been sanctioned by the- 
court and assented te by the wards, an action by a complaining party to. 
re-open the same, if there be no allegation of fraud, must be brought 
within three years after his majority. Zimberlake v. Green, 638. 


See Account and Settlement; Sale of Land, 5. 


GUILTY KNOWLEDGE—See Evidence, 27, 


HANDWRITING, proof of—See Evidence, 2, 13 (3), 18. 
HEIRS, action against—See Executors, 14. 


HOMESTEAD: 

The homestead of a defendant bankrupt is protected from sale under execu- 
tion by operation of the amendment to the bankrupt act of 1878, without 
regard to the date of the judgment lien. U.S. Rev. Stat.,.2 5045.. Lamb v. 
Chamness, 379. 


See Executions, 3; Sheriff, 7. 


HOMICIDE; 
1, If a prisoner after conviction of a capital felony suggests insanity, the 
judgment must be suspended until the fact can be tried by a jury; ifafter 
judgment, execution must be likewise stayed, State v. Vann, 722. 


2, On atrial for murder, where the prosecution relies, upon circumstantial 
evidence, it is competent to prove that certain tracks were measured and 
on comparison corresponded with the boot of the prisoner in size and 
shape; and this, where the measurement and comparison are made with- 
out the presence of the prisoner or previous notice to him, It is not nec- 
essary that a witness should be an expert to entitle him to testify as to 
the identification of tracks. (State v. Reitz, 83 N. C., 634.) State v. Morris, 
756, 
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3. In such case, to show the motive of the prisoner, the state was allowed to 
introduce a record of an indictment pending against the prisoner and 
others charging them with larceny, and to prove that the deceased was 
implicated in the same, but having turned state’s witness was omitted 
from the indictment; Held no error. Jb. 


4, Discussion by RUFFIN, J., of the admissibility of records as evidence of 
their existence, and of parol testimony to show the applicability of a par- 
ticular part thereof to prove a particular fact; and of the principle gov- 
erning the rule res inter alios acta, Ib. 


5. The conduct of a trial is left te the discretion of the judge presiding; so, 
where on a trial for murder the prisoner objected to further examination ~ 
of witnesses on account of a supposed informality in the oath taken by 
them, andthe solicitor was permitted to recall and re-examine the state’s 
witnesses after the administration of the oath prescribed by statute, and 
where the said witnesses were not separated when recalled for their sec- 
ond examination, the prisoner not renewing his request therefor; Feld, 
that these and like exceptions are addressed to the discretion of the court, 
the exercise of which will not be reviewed. Jb, 


6. On such trial, the prisoner alleged misconduct of the jury in allowing their 
officer to be present at their deliberations, and in respect to which the 
court found the facts to be: (1) The offlcer, mistaking his duty, commu” 
nicated to counsel his belief as to how the jury were divided. (2) He 
slept in theroom with the jury, but was not present at any time when 
they were discussing the case, 8) No improper communications were 
made toor by the jury; andthe court refused a motion for a new trial; 
Held in such case that the circumstances: being such as to put asuspicion 
on the verdict by showing, not that there was. but might have been un- 
due influence on the jury, the granting of a new trial was matter of dis- 
cretion; but if thefact had been that undue influence was brought to bear 
on them, this court would direct a new trial to be had. Jb. 

7. On trial for murder where the prosecution relies upon cireumstantial evi- 
dence to convict the prisoner, the inquiry as to collateral facts, which 
must be established by direct evidence, is restricted to those having @ 
reasonable connection with the main fact at issue—not such a connection 
as will show that the collateral and main faet often go together, but such 
as will show that they most usually doso. This rule applied to the facts 
of this case entitles the prisoner to a new trial for error committed by the 
court in not withdrawing from the jury the testimony relating to the mo- 
tive of the prisoner in killing the deceased. State v. Brantley, 766. 


‘See Trial, 18, 19. 
HORSE TRADING—See False Pretence, 3. | 


HUSBAND AND WIFE—See Dower; Marriage Settlement; Mortgage, 1: Plead- 
ing, 6. 


IMPEACHING JUDGMENT —See Judgment, 5. 
IMPLIED PROMISE—See Contract, 4. 


IMPROVEMENTS—See Deed, 16; Mortgage, 2. 
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IN FORMA PAU PERIS—See Practice, 6, 


INADEQUATE PRICE=See Evidence, 14 


{INDEMNITY BOND=See Justice of. the Peace, 1 


INDICTMENT: 
1, Several counts for different offences may be joined in the sume indict- 


. 


ifs 


. 


ment, where the judgment on conviction of either is the same; andin 
such case it is usual to require the solicitor to elect upon which count he 
will try before the accused commences the examination of his witnesses: 
<A refusal to quash for such alleged misjoinder is no ground for arrest of 
judgment. State v. King, 737. 


The affidavit of a complainant in a criminal action before a magistrate, 


does not constitute an essential part of the warrant issued thereon, but if 
the warrrant charges a criminal offence, it will besustained, Suggestion 
of the court upon the power of amendment of such warrant Slate v; 
Bryson, 780, 


An indictment charging the use of profane and vulgar language, on @ cers 


tain day and on divers other days in a public street and in the presence 
and hearing of divers persons then and there assembled, and then and 
there repeating the same to the evil example and common nuisance, <a, 
is sufficient. (Review of cases upon this subject by RUFFIN, J.) State v. 
Breuington, 783. 


An indictment for perjury which does not aver that the false oath was 


taken wilfully and corruptly is defective. These terms must be applied to 
the act of swearing to express the wicked purpose with which such oath 
Is taken. State v. Davis, 737. 


5. Indictments for the higher offences, such as treason, felony, perjury, for- 


“¥ 


oS 


» 


9. 


gery, &c., Should not be quashed. But in cases where it puts an end to the 
prosecution altogether, as where there is no jurisdiction or the matter 
charged is not indictable, it is advisable to allow a motion to quash, State 
v. Knight, 789. 


In perjury, an indictment was held to be defective, where it charged that, 


upon a coroner’s inquest the oath in which the perjury is assigned was 
administered by a justice of the peace in the preserce and by the direc« 
tion of the coroner, In such case the justice had no jurisdiction, but the 
inquest is the court of the coroner, and the bill should have charged that 
the oath was taken before the coroner with an averment that he had 
competent authority to administer the same. Ib, 


. The administration of an oath is a ministerial act, and may be done by 


any one in the presence and by the direction of the court, but is the act of 
the court. Jb. 


Proceedings in coroner's inquest discussed by Mr. Justice ASHE. Jb. 
Where a particular class of persons (here the president, &c., of the Bun- 


combe turnpike company) other than overseers of roads are indicted for 
not keeping a road in order, the indictment should contain not only an 
averment “that it was their duty and of right they ought to have kept 
the said road in repair,” (Paiton’s case, 4 Ired., 16) but also an averment of 
the particular duty or duties alleged to have been omitted, State v, Me- 
Dowell, 798. 
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See Faise Pretence, 2,3; Fornieation; Justice of the Peace, 3, 4; Jurisdiction, 


4; Taxes, 5; Trial, 15; Witness, 5, 


INFANT, suit by—See Guardian, 1. 


INHERITANCE—See Contract, 2. 


INJUNCTION AND RECEIVER: 


1, Aninjunetion will be continued until the hearing to retain control ofa trust 


fund in dispute, where the plaintiff in the action seeks to havea judg- 
ment reformed and the validity of an assignment determined, alleging 
that the same was procured by fraud which is denied in the answer, and 
where the testimony bearing upon the question is conflicting. Morris v. 
Willard, 293. 


2. The right to take under the control of the court a disputed fund liable to 


Rd 
De 


waste when suffered to remain in the hands of a defendant, extends also 
to a plaintiff who takes it from the defendant and whose possession 
threatens a similar injury to the latter: Therefore, where the plaintiff 
sues in forma pauperis to recover land, and during the pendency of the 
action takes possession ofa part thereofand resists the re-occupation by 
defendant, an order for an injunction and receiver to take control of the 
usurped premises and secure the rents and profits upon defendant's appli- 
cation was properly granted. Horton v. White, 297. 


An injunction to restrain the sale of land conveyed in a deed to secure a 


debt will be granted under the equitable jurisdiction of the court, where 
the parties dealing together have settled their accounts and a note 
secured by the deed given for the estimated balance, and where fraud is 
alleged to have been practiced upon the mortgagor or trustor in such set- 
tlement. A sale by the trustee of the property conveyed will not be per- 
mitted until the amount due is ascertained under the direction of the 
court. Pritehurd v. Sanderson, 299. 


4, Where plaintiff mortgagor obtained an injunction to restrain the sale of 


the mortgaged premises until certain counterclaims could be passed 
upon and the sum really due ascertained, the defendant mortgagee is en- 
titled to have a receiver appointed to take charge of the property and 
secure the rents and profits where the same are in danger of being lost. 
C. C. P., 3215. Oldhamv. Bank, 804. 


5, An injunction against carrying out a contract of sale, made under a power 


~T 


contained in a mortgage, will not be granted where the reliefto which 
the plaintiff conceives himself entitled ts not sought until the sale has 
been made and the rights of & purehaser have intervened. Pender vy. Pitt- 
mai, 872, 


. In order to bein asituation to avail himself of his supposed equities, the 


plaintiff should have attended the mortgage sale (he having full notice 
when and where it would take place) and apprised the bidders of his 
claims in the premises, Jb, 


. Under the act of 1879, ch. 63, restraining orders must be made returnable 


before the judgein the district in which the action is pending. (The 
amendatory act of 1881, ch. 51, provides that the judge in an adjoining dis- 
trict shall be competent to hear the application under certain eircum- 
stances.) Galbreath v. Everett, 546, 
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8. An injunction against the sale of land for assets was properly granted on 
motion of the heirs of the decedent, where the land was advertised under 
a power contained in an instrument purporting to be a will which was 
admitted to probate without notice to the heirs and upon insufficient 
testimony, andthe validity of which is in controversy. Jb. 


See Corporations, 5; Counties, 1. 
INQUEST—See Indictment, 6-8. 


INSANITY, plea of—See Homicide, 1. 


INSOLVENCY OF OBLIGOR—See Evidence, 17, 18. 


INSURANCE: 

1, Notice to the loeal agent of a fire insuranee company by whom the insur- 
ance was effected,in a few days after such loss, and by him communt- 
cated immediately to the company, satisfies the requirement of the policy 
that persons sustaining loss should “forthwith” give notice thereof to 
the company. <Argall v. Ins. Co., 355. 

2. Where, shortly after the fire, the adjuster of the company visits the scene 
of the casualty, inspects the premises and makes a (declined) offer of com- 
promise, and afterwards the company furnishes to the assured blank 
proofs of loss, which are filled up in the presence of its officers, it is not 
error to leave it to the jury to infer,in the exercise of their best judg- 
ment, a waiver of strict proof of loss. Jb. 


INTEREST—See Exeentors, 8 
INTERPLEADER—S¢ee Trial, 1L 
IRREGULAR—See Judgment. 

ISSU ES—See Damages, 1; Trial, 2-4, 12. 
JOINT TENANTS—See Deed, 12, 13. 


JUDGE’S CHARGE: 
1. A correct exposition of the law, though irrelevant to the matterin hand, 
is not assignable for error, unless some positive harm or misconception 
is shown to have resulted therefrom. vans v. Howell, 469. 


2, Where on the trial of a criminal action, no evidence as to character being 
offered by defendant, the court told the jury that the state could not in” 
troduce such evidence butit was the right of defendant to offer itif he 
chose, and that no unfavorable inference could be drawn from his failure 
to do so; and added, that they must find their verdict upon the facts 
proved; Held, that although the former part of the charge might by itself 
be objectionable, yet the error was cured by the latter. State v. Sanders, 
723. 

See Action to recover land, 5;'False Pretence,1; Justice of the Peace, O, 6: 
Trial, 5, 6. 
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JUDGMENT: 


1. Upon a motion to vacate a judgment, it appeared that defendant was not 
served with process, but that opposite the names of the defendants in the 
action (this defendant being one of them) the name of an attorney was’ 
written on the docket. and judgment was taken by default in 1863, of 
which the complaining defendant had no notice until 1879; Held, that he 
is entitled to relief, and the fact that the clerk prior to this motion gave 
plaintiff leave te issue execution upon his dormant judgment, after no- 
tice, does not conctude him from impeaching its validity for irregularity 
or other cause, in a proper proceeding before the judge of the court. 
Koonee v. Builer, 221, 


2, Remarks of Smrru, C.J., upon erroneous and irregular judgments, and 
the authority of an attorney to appear fora party. 6. 


3. A transcript of a judgment is sufficient evidence to prove the existence of 
the judgment. McLeod vy. Butlard, 515. 


4, Under the act of 1879, ch. 68, a summary judgment may be given against 
sureties to an appeal bond for the amount of the judgment and costs 
awarded against the appellant in appeals from a justice’s court, as an 
additional remedy toa suit on the same as a common law bond. Brown. 
v. Brittain, 552. 

5 A judgment obtained by an executor cannot be collaterally impeached by 
evidence that the testator was nota citizen of the county where the will 
was probated. Ztollins v. Henry, 569. 


6. Upon judgment being rendered against defendant in an aetion to recover 
land, it is not error to enter a summary judgment against the sureties on 
hisbond. Jo. . 

7. A justice’s judgment docketed in the superior court is for the purpose of 
execution there, and that court has no power to set it aside nnless the 
eause be carried up by appeal or writ of recordari. A judgment can be va- 
cated onky by the eourt which rendered it. Morton v. Rippy, 611. 


8. Where leave is granted by the judge below to bring an action on a judg- 
ment under section 14 of the Code, his decision upon the question whether 
“oood eause” is shown, is conclusive. Warren v. Warren, 614. 


9. A judgment or order made in a cause by consent of parties or their attor- 
neys is binding and cannot be set aside or modified, except upon the 
ground of a mistake of both parties, or for fraud; and this, by civil action 
and not by motion. Stump v. Long, 616. 


0. Judgment eonfessed under 2326 of the Code must eontain a concise, verified 
statement of the facts, circumstances, business transaction and considera- 
tion out of which the indebtedness arose, to meet the requirements of the 
statute; ond this, to give the court jurisdiction and enable other creditors 
to test the bona fides of the transaction by which a particular debt is pre-. 
ferred: Hence a judgment confessed upon the statement that defendant 
is indebted to plaintiff in a certain sum “arising from the acceptance of 
a draft,” setting out a copy thereof, is irregular and void. Davidson v. 
Alexander, 621. . 

iH. A judgment against one as president of a corporation does not affect the 
property of the corporation. Ja. 

12, Where a judgment is confessed by one person against himself and so en- 
tered of record, parol evidence is not admissible to shaw that it was in- 
tended ta have been entered against another, Za, 
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13, An offer to compromise a suit under section 328 of the Code must be made 
by all the defendants or by their common attorney. Williamson v. Canal 
Co., 629. 


See Evidence, 20; Execution, 1, 2. 
JUDGMENT, motion to vacate—See Excusable Negligenee, Judgment, 7, 9 


JURISDICTION: 

1, Where a court has jurisdiction ef the subject matter, the consent of parties 
can give it jurisdiction over the particularaetion. Greer v. Cagle, 383, 

2 The superior court has exclusive jurisdiction of the subject matter of an 
action brought by a creditor of an intestate’s estate against the adminis- 
trator, where it is alleged that the intestate in his life time bought cer- 
tain land and being insolvent and intending to defraud creditors procured 
the deed to be made to his son who beeame his administrator, and judg- 
ment demanded that he be declared a trustee and the said land be sold to 
pay intestate’s debts. The right of creditors to subject this land is inde- 
pendent of the statute defining what lands may be sold for assets under a 
license from the probate eourt, and can only be enferced by a court of 
original equitable jur.sdiction, such as does not attach to a court of pro- 
bate, Jb. 

8, The ruling in Slate v. Moore, 82 N. C., 659, affirmed, State v. Taylor, 773. 


4, The court intimate that a count in an indictment in containing a charge 
which the court may be incempetent to try fer want of jurisdiction, will 
not disable it from trying an offence charged in another count of which 
the eourt has jurisdiction. Jb. 

5. Justices of the peace have exclusive jurisdietion of the offenee of carrying 
a bistel on the Sabbath, being off one’s premises, Bat. Rev., ch. 117, and 
acts amendatory thereof. State v. Wilson, 777. 

See Agricultural Partnership, 5; Claim against State; Confederate Curreney, 
7; Drainage, 2; Executors, 4, 7; Indictment, 6; Injunction, 7; Justiee of 
the Peace; Landlord and Tenant, 4,6; Penalty, 3; Pleading, 3; Practice, 
38; School Committee, 2; Supreme Court; Wis, 7. 


JUBORS, summoning tales—See Sheriff, 2 
JUBY—Sce Confederate Currency, 7; Trial, 18, 19. 


JUSTICE OF THE PEACE: 

1. A justice of the peace has jurisdiction to try an action upon a lost note 
wherein a sum less than two hundred dollars is demanded, and is com- 
petent to exercise the power of requiring in such case the indemnity ot 
the defendant. Fisher v. Webb, 44. 

2, The equitable power of the superior court and the courts of justices of the 
peace, and its exercise under the provisions of the constitution, discussed 
by Rurrin, J. ib, 

8 The fanetions of a justiee of the peace are ministerial, in preserving the 
peace, hearing charges against offenders and issuing warrants thereon 
examining the parties and bailing or committing them for trial; and in 
the exercise of such functions, if he act corruptly, oppressively, or from 
any other bad motive, he is liable toindictment, State v, Sneed, S16, 


872 INDEX. 


4, Wherea justice of the peace, upon the affidavit of a party in February, 
1879, stating that B.and others had committed a forcible trespass on his 
property and an assault and battery on his person, issued a warrant for 
the arrest of the parties complained against, who were tried before two 
justices, and B, boundover to the superior courtin which the said justice, 
(defendant in this case) was marked as prosecutor and witness upon two 
bills found by the grand jury in that court; and the defendantin August, » 
1879, subsequently to the term of said superior court, upon the same affi- 
davit issued another warrant against the same parties for the same 
offence; Tt was held, that when the two justices took cognizance thereor 
the defendant had no authority over the subject, and was funclus officio as 
to all maiters contained in the affidavit, and is amenable to the law as in 
cases where he issues his warrant without a previous oath. Jb. 


>}, Held further, no error to refuse to charge, that the evidence of one witness 
offered by the state to prove that he did not make a certain affidavit, was 
not sufficient to contradict the fact reeited in the justice’s warrant issued 
upon sneh affidavit, Jb. 

6. Held further, no error to refuse to charge, that as the party swore to four 
distinct offenees in his affidavit of February and the indictments in the 
superior court only covered two of them, the aet of the defendant in 
issuing the second warrant was lawful. 6, 


See Indictment, 2; Judgment, 7; Jurisdiction, 6; Landlord and Tenant 3 
Sehool Committee, 2. 


LACHES—See Creditor. 


LANDLORD AND TENANT: 


1, On trial of summary ejectment before a justice of the peace, judgment 
was rendered for plaintiff who was put into possession; on appeal, the 
superior court decided against the plaintiff upon the ground that the 
lease had not terminate@; and on appeal to this court the judgment was 
affirmed; Heid that the defendant is entitled toa writ of restitution as a 
part of the judgment in his favor and damages for use and occupation of 
the premises by plaintiff, and that the court below erred in permitting 
an inquiry into the question as to the termination of the lease before the 
former trial. Meroney v. Wright, 336. 

2, A statement by alessee to his Jandlord that he has applied the first of 
the-crop (leaving enough to pay the rent, but before paying the same) to 
the discharge of a debt due a firm of which the landlord is a member 
followed by an expression by the latter of an intention to take such resi- 
due, is some evidence that the landlord consented to such appropriation. 
Evans v. Howell, 460. : 

8. Where the jury find in such'a ease that what was left of the erops after 
paying the firm debt went into the lessor’s hands and was sufficient to 
pay the rent, the application of the first crop to the firm debt will nat be 
disturbed. J. 


4, In asummary proceeding in ejectment before a justice of the peace, or on 
appeal, itis the province of the court to determine whether the title to 
the land is in controversy, and where the testimony shows that such con- 
troversy exists or that equities growing out of a contract of purchase are 
to be adjusted, as in this case, the proceeding should be dismissed for 
want of jurisdiction, Parker v. Allen, 466, 
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5. Summary proceedings in ejectment before a justice of the peace under the 
landlord and tenant act can only be had where the simple relation of 
lessor and lessee exists, and there is a holding over after the term. 
“Hughes v. Mason, 472. 

6. And the jurisdiction of the justice is excluded where the relation is that 
mortgagor and mortgagee and vendor and vendee. Jb. 


7. In such proceeding itappeared that plaintiff and defendant signed articles 
of agreement stipulating that plaintiff agreed to sell atown lot to de- | 
fendant for a certain sum; defendant executed a mortgage on other lands 
to secure the price with power of sale on default, and if proceeds were 
not sufficient then: plaintiff to take possession of town lot and retain 
whatever payments were made, as rent for same, in which event the re- 
lation of landlord and tenant should exist and possession be secured as 
in case of tenant’s holding over; mortgaged premises were sold, but pro- 
ceeds not sufficient to discharge debt, and no other payment made; Held 
to be a contract of purchase. J6. 


8. Held further, that plaintiff’s subsequent demand for possession and agree- 
ing to let defendant hold for three months on certain terms, the defend- 
ant to become his tenant and the payment asrent to be applied to debt 
for town lot, did not operate to destroy the relation of vendor and vendee, 
although the defendant failed to perform the stipulations. Jb. 


9, Held further, the justice’s jurisdiction being excluded, it could not be con. 
ferred by consent of parties as provided in thearticles of agreement. 106. 


See Agricultural Partnership, 4; Mortgage, 5. 
LAPSED DEVISE—See Wills, 5. 
LARCENY—See Evidence, 25, 27. 
LAWS, part of contract—See Dower, 2. 
LEAVE TO BRING ACTION—See Judgment, 8. 
LESSOR AND LESSEE—See Landlord and Tenant, 5; Trespass, 2. 
LETTER, contents of—See Evidence, 15, 
LIEN—See Agricultural Partnership, 2. 
LINEAL DESCENDANT-—See Wills, 5. 


LOST NOTE, action on—See Justice of the Peace, I. 
MAIN FACT—See Homicide, 7. 


MALICIOUS PROSECUTION: 


In an action for malicious prosecention the plaintiff must allege and prove a 
legal determination of the original action. And where a nolle prosegit; 
was entered of record, and the defendant discharged, it is such a conclu. 
sion of the original action as will entitle the plaintiff tosue. Hatch vy. 
Cohen, 602. 
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MANDAMUS—See Municipal Bonds, 2; School Committee, 2, 
MARKING PROSECUTOR—See Appeal, 9; Costs. 


MARRIAGE SETTLEMENT: 


Where a feme sole makes a deed of marriage settlement of her separate 
estate, whether real or personal, to a trustee for her sole and separate use, 
her power of disposition over the same during coverture is limited to the 
mode and manner prescribed by that instrument. And if she and her 
husband join in a mortgage conveying her estate without the knowledge 
or consent of the trustee and outside of the powers conferred, such deed 
isinvalid. (Review of the English doctrine and cases upon the subject 
by RUFFIN, J.) Hardy v. Holly, 661. 


MARRIED WOMEN—See Mortgage, lL. 
MASTER AND SERV ANT—See Negligence. 
MATERIAL MATTER-—See Evidence, 7. 
MEASURE OF DAMAGES—See Trial, 8 
MEMORAN DUM—See Evidence, 8. 
MENTAL CAPACITY—See Eviden ce, 3. 
MILL DAM ACT—See Damages, 1—3. 
MINISTERIAL ACT—See Indictment, 7. 
MISCONDUCT OF JURY—See Homicide, 6, 
MISJOINDER-~See Indictment, I 


MISMARKING-—See Evidence, 26. 
MISTAKE—See Judgment, 9, 


MORTGAGE: 


1. Plaintiff entered into a contract with a feme covert to sell and convey her 
certain land upon payment of a stipulated sum, and thereupon she and 
her husband entered into possession and still occupy the premises, having 
paid a part of the price; Held, on default of payment of balance, the 
plaintiff is entitled to reliefin having the trusts growing out of the trans- 
action closed, and if the amount found tobe due under the contract of sale 
be not paid, to have the land sold by decree of court and proceeds applied 
to the debt. The feme defendant in this case does not set up the defence 
of coverture, nor elect to repudiate her obligation, Johnston v. Cock- 
rane, 446, 


2, Improvements put upon land by a mortgagor become additional security 
for the debt, and do not entitle him or any one claiming under him toany 
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part of the proceeds of a foreclosure sale, unless there be a surplus after 
satisfying the debt. (Doctrine of betterments discussed by ASHE, J., and 
conveyance of equity of redemption, imperfect equities, &c, touched 
upon.) Wharton v. Moore, 479. 

3. A mortgage debt will after lapse of time (here thirty years) be presumed to 
be paid unless circumstances be shown, such as paymentof interest, to 
repel the presumption. Rey. Code, ch. 65, 719. A reconveyance of the 
legal estate will also be inferred against the mortgagee (or his assignee) 
even although the deed and bonds secured remain in his possession. Hay 
v. Pearee, 485. 

4, Declarations of parties during their respective occupation of land cannot 
have the effect of divesting or changing an estate, and are inadmissiblein 
support of claimant’s title. 70. 

5. A mortgagee who takes possession of personal preperty eonveyed by a 
chattel mortgage, before default, is answerable to the mortgagor for the 
value of any reasonable use to which the property is or could have beem 
put, But an injury to a crop resulting from the taking of a mute needed 
in its cultivation is too remote to be recoverable as consequential dam- 
ages. Jaekson Vv. Hall, 489. 

6. Where a mortgagee buys the equity of redemption of his mortgagor, the 
law presumes fraud and the burden of proof is upon the mortgagee to 
show the bona fides of the transaction. McLeod v. Bullard, dl. 


See Action to Recover Land, 1; False Pretence, 1; Marriage Settlement. 


MORTGAGOR AND MORTGAGEE—See Action to Recover Land, 1; Deed, 1, 
17; Injunction, 4, 6; Mortgage, 


MOTION IN CAUSE—See Executors, 15; Practice, 1. 


MOTION TO VACATE—See Exenusable Negligence; Executions, 3; Executors, 
15; Judgment; Practice, 6. 


MOTIVE—See Homicide, 3,7. 


MUNICIPAL BONDS: 


1, The municipal authorities of Statesville were authorized by the act. of 1861 | 
ch. 176, subject to a vote of the qualified voters of the town, to issue cer- 
tain coupon bonds, with a provision that they shall be signed by the 
town magistrate, treasurer and commissioners thereof. After a vote ap- 
proving the same, the bonds were issued, but signed only by the town 
magistrate and treasurer; Held, that the act was directory, and the omis- 
sion of the commissioners to sign the bonds was not fatal to a recovery 
upon them. (Remarks of SMITH, C. J., upon effect of payment of interest 
on the bonds and want of proof as to corporate existence of railroad com- 
pany.) Bank v,. Statesville, 169. 


2, A demand, before suit brought, upon the treasurer of a municipal body for 
payment of its bonds, is sufficient; nor is this action barred by the stat- 
ute; nor is the finance committee of defendant town a necessary party. 
A mandamus is the appropriate remedy to enforce payment of demand 
against a municipal body—aflirming rule laid down in cases cited in apin- 
ion. Leach v. Fayeticeville, 829. 


876 


INDEX, 


MUNICIPAL CORPORATIONS—See Corporations. 


MURDER—See Homicide. 


NEGLIGENCE: 
1. An action for damages for an injury received by the plaintiff employee of 


a railroad company, will not Ne against the company if it resulted from 
the negligence of a fellow-servant occupying the same level with the 
plaintiff, where the company used due eare in the selection of such fellow- 
servant. But such action will lie, if the injury resulted from the negli- 
gence of a servant whose commands the plaintiff was bound to obey. 
Cowles v. R. R. Co,, 309. 


2, A masteris bound to furnish his servant with such appliances for his work 


as are suitable and may be used with safety; and this, by implication of 
the law, is a stipulation in every contract for service; andif the servant 
is injured by reason of defective appliances placed in his hands by the 
master or his agent, the master is liable for damages, unless he can 
clearly show, (1) that he has used due eare in the selection and preserva- 
tion of the sanie, or (2) that the servant had knowledge of the defect and 
failed to notify the master, or (3) that the injury resulted from contribnu- 
tory negligence. Jb. 


NEGOTIABLE INSTRU MENT—See Notes and Bonds, 3-5, 


NEW ACTION—See Practice, 1, 2, 


NEW CONSIDERATION—See Contract, 1. 


NEW TRIAL—See Contract, 2; False Pretence, 1; Homicide, 6,7; Trial, 


NOLLE PROSEQUI—See Malicious Prosecution; Trial, 10, 15, 


NONSUIT—See Trial, 10, 


NORTH CAROLINA RAILROAD—See Taxes. 


NOTES AND BONDS: 
1. The addition of the words “at ten per cent.” to a bond without consent of 


the parties thereto, is a material alteration and vacates the same; and 
where such alteration is made, a presumption of fraud arises and remains 
until rebutted. Long v. Mason, 15. 


2, Where a debtor owes notes and accounts to the same creditor and pays 


- money on general account without directions as toits application, the 


ereditor has the right te appropriate it to either debt. Wittkowski v. 
Reid, 21. . 


8. The assignee for value of a non-negotiable instrument who takes it, even 


before due, and without notice of any equities between prior parties 
thereto, will hold it subject to all equities or counter-claims between the 
original parties existing at the time ofassignment. Bank v. Bynum, 24. 


.4. A paper tobe negotiable must be certain as to the time of payment and 


the amount tobe paid. 7b. 
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5. An instrument (in other respects) in the form of a note, which contains a 
promise to pay a certain sum, with eurrent rate of exchange in New York, 
together with counsel fees and expenses in collecting it, if placed in the 
hands of an attorney for collection; and whieh further provides that the 
payees shall have power to declare said note due at any time they may 
deem it insecure, even before maturity,is non-negotiable for uncertainty ; 
(lL) as to the amount to be paid, by reason of the stipulation for attorney's 
fees and rate of exchange, and (2) as to the time of payment, ty reason of 
the provision which makes it payable before maturity at the future op- 
tion of the payee. Jb. 


see Banks; Evidence, 8, 17, 18, 20: Surety, 5. 

NOTICE—See Corporations, 3; Costs: Deed, 1,17; Excusable Negligence; Ex- 
ecutions, 2; Homicide, 2; Insurance,1; Notes and Bonds,3; Practice, 6; 
Sheriff, 4; Surety, 8,5; Trusts, 

NOTICE OF SALH, upon whom served—See Deed, 1, 

NUISANCE--See Indictment, 3, 

OATH, administration ofSee Indictment, 7, 

OFFER OF COMPROMISE--See Judgement, 13. 

OFFICE AND OFFICER: 

1. The provision in article four, section twenty-five, of the constitution that 


“all incumbents of said offices shall hold until their successors are qual- 
ified,”’ does not embrace the office of constable, Hing v. MeLure, 153. 


2, Where a constable was elected in 1875 for two years and no election was 
had in 1877; Held that a vacancy occurred which the county commission. 
ers had the power to fill. Const. Art, IV., 224. Jb. 

see School Committee. 

OFFICIAL BOND, suit on—See Surety, 6, 

OLD) FIELD—See Woods. 

OPINION—See Evidence, 3. 

OVERRULING DEMURRER TO INDICTMENT—Seeé Appeal, 16, 
OVERSEER OF ROAD—See Indictment, 9% 

PAROL CONTRACT —See Contract, 1; Deed, 3; Evidence, 10, 
PAROL PROOF—See Evidence, 14, 20, 26; Judgment, 12, 
PARTIES: 


1, In an action to recovery land, where it appeared that the defendant in pose« 
session had mortgaged the land, and the same had been sold under a pows 
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erin the deed on default of payment of the secured debt, the purchaser 
at such sale has the right upon affidavit to be let in as party defends 
aut, deathly v. Branch, 202, 

2, In such case it is error to proceed with the irial until the question as to 
the right of the applicant to be made a party has been heard and finally 
adctermined, Jb. 

See Corporations, 1; Executors, 4,5; Pleading, 4, 6 


PARTITION—See Guardian,2l, 


PARTNERSHIP: 

1, While a partner is not at liberty to use a fund belonging to his copartne? 
individually in payment of a partnership claim to his injury, yet, a sub- 
sequent ratification by the latter will make the act valid. Hvans v. Ho- 
aell, 460, 

2, The claims of a surviving partner upon the proceeds of sale of Geceased . 
partner's half of real esiate (here mill property) to reimburse him to the 
amount of haif the expenditures incurred in the conduct of the joint bu- 
siness and improvements put upon the property, constitute a prior ins 
cumbranee and must be paid to the postponément of creditors of the de- 
ceased partner. See Bat. Rev., ch. 42,22, Mendenhall v. Benbow, 648; 


See Agricultural Partnership; Evidence, 15; Landlord and Tenant, 2, 
PAYMENT, proof of—Sce Executors, 14; Witness, 1, 2. 


PENALTY, statutory: 
1, The penalty against a railroad company for failure to forward freight 

under ch, 240, 22, Laws 1874-5, is not given by article % 75 of the constitu. 
tion to the county school fund. Hatzenstein v. BR. R. Co, 688, 

° The said statute is not in viclation of the Constitution ef the United States, 
Art.1,210. Jb, 

8. An action to recover the penalty under the statute is an action ex contractt, 
and when the sum demanded does not exceed two hundréd dollars a 
justice of the peace has jurisdiction 6, 


See Woods 
PERJURY—See Indictment, 4, 6: 
PERSONAL LIABILITY~—See Agent, 1, 
PERSONAL NOTICE—See Corporations, 3, 


PLEADING: 
1, A complaint in which there are two causés of action, the oné upon a debt 
and the other to declare void certain conveyances alleged to have been 

made by the debtorin fraud of the complaining creditor, is not demur- 

rable on the ground of a misjoinder of causes of action. Bank vi Harris, 


206, 
2, Nor is the same demurrable for want of an allegation that the defendant 
debtor has not other property sufficient to satisfy the elaim: Jb: 
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3. Nor is it necessary in such case to reduce the debt to judgment and have 
a return of nulla bona to the execution in order to maintain the action, 
the courts under our present system having the jurisdiction of courts of 
law and courts of equity, and therefore competent to give full reliefin 
one action, JO. 


4, And where the alleged fraudulent conveyances are made to several 
gerantees, they all have an interest in the subject matter, and arc neces- 
sary and proper parties in order toa final determination of the conoro- 
versy. J0., 500. 


5, Complaint states that sheriffsold plaintiff’s land under execution; the 
sale being by the acre, a survey was made to ascertain the number of 
acres; the purchaser and surveyor conspired to defraud and did defraud 
the plaintiff by reporting to the sheriff that the tract contained 550 acres, 
whereas by the actual survey there were 7U0 acres; the sale was made, 
purchase money paid, and deed executed to purchaser upon that false 
basis; 7Zeld, to be a good cause of action against the purchaser and sur- 
veyor, and that plaintiff was entitled to relief in an independent suit and 
not by motion in the cause, Held also, that to dismiss plaintiff's action 
nfter answer filed by the defendant, on the ground that the complaint did 
not state facts sufficient to constitute a eause of action is contrary to the 
course of the courts. Such objection should be taken by demurrer, TW7l- 
son V. Sykes, 215, 


6, A husband defendant demurred to a complaint on the ground that his 
wife, who had a common interest with plaintiffs as one of the next of kin 
ofan intestate, was made a defendant without an allegation in the com- 
plaint that she had refused to join as plaintiff; Zeid, that the overruling 
of the demurrer in this case was not erroneous. Sections 56 and 62 of the 
eode, commented on by ASHE, J. JAleCormac v. Wiggins, 27%, 


7 A compiaint in which are joined two causes of action, the one upon a 
clerk’s bond and the other upon a bond of an administrator, is @eniur- 
rable. Butin such ease the court may order the aetion to be divided. C. 
C. P., 23 126,131. Street v. Luck, 605. 


See Appeal,7; Drainage, 1; Evidence, 10; Executors, 7. 
PONDING WATER—See Damages, I-38. 
POWERS—see Marriage Settlement. 


PRACTICE: 


1, A new action between the same parties touching a matter that niight be 
settled by motion in the original action will be dismissed. Murril? vy, 
Murrill, 182. 


2 Where a final decree has been rendered in a proceeding, and carried into 
effect, the only mode of testing its validity is by a new action commenced 
by summons, Fnglandv. Garner, 212, 


3. An agreement that other pending causes shall abide the determination in 
this, is a matter between the parties, and does not authorize this court to 
assume jurisdiction in cases not before it, or warrant the expression of 
an opinion purely speculative. Belden v. Snead, 243. 


4. Only such evidence as will enable this court to pass upon the ruling to 
which exception is taken below, should be set out in the case, Oraw/ford 
v. Orr, 246. 
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do. Where a case does not disclose the ground of appellant’s exceptions, this 
eourt will affirm the judgment below not because it is thought to be 
right, but because it cannot be seen to be wrong, Chasteen v. Martin, 391. 


6 Where plaintiff is permitted to sne in forma pauperis and an answer is 
filed to the complaint and the ease continued from term to term for three 
years, it was held error to allow defendant’s motion to dismiss the action 
for insufficiency. in the affidavit upon which the order to sue was granted, 
without a previous notice to the plaintim The court intimate that in this 
ease the defendant has waived all exception to the affidavit. Corn v. 


Stepp, 599, 
See Appeal, 6, 7,10; Evidence, 24; Executors, 3, 15,16; Judgment, 8, 9: Pleading, 
5; Reference: Sale ef Land, 8; Sheriff, 3; Trial. 
PREPARATION OF ISSUES—See Trial, 9. 
PRESENCE OF PRISONER—See Trial, 18, 19, 
PRESENTATION OF CHECK—See Banks. 
PRESUMPTION OF FRAUD—See Notes and Bends, 1. 


PRESUMPTION OF INNOCENCE—See Slander, 


PRESUMPTION OF PAYMENT—See Confederate Currency, 5; Evidenee, 17, 18 
Mortgage, 3; Trial, 12. 


PRIVATE WRITINGS, production of—See Evidence, 12. 
PROCEEDING TO DRAIN LAND—See Drainage, 
PROCEEDING TO ENFORCE LIEN—See Agricultural Lien, 
PROCESS, amendment and service of—See Amendment; Corporations, & 
PROCHEIN AMI+See Guardian, L 

PRODUCTION OF DEED—See Evidenee, 12, 

PRO FORMA JUDGMENTSee Appeal, 6, 

PROMISE to pay debt of another—See Contract, 1; Executers, 17, 
PROOF OF CLAIM—See Creditor. 

PROOF OF HANDWRITINGSee Evidence, 2, 18 (3), 
PROSECUTION BOND—See Surety, 1, 


PROSECUTOR—See Appeal, 9; Costs, 1. 
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PUBLIC OFFICER—See School Committee. 


PUBLICATION OF SUMMONS-See Amendment, 1; Attachment, 1, 2; Di- 
vorce, 1, 


PURCHASE R-See Contract, 2; Deed, 4, 5, 9, 14,17; Evidence, 16; Execution, 2; 
Injunction, 5,6; Sale of land, 4; Statute of Limitations, 3; Trusts. 


PURCHASE MONEY—See Confederate Currency, 1; Sale of Land, 2, 


QUALIFICATION OF EXECUTOR—See Executors, 6, 


QUASHING—See Indictment, 1,5; Witness, 5. 
RAILROADS—See Agent, 2,3; Negligence; Penalty, 1; Taxes. 
RATIFICATION—See Partnership, 1. : 

RECEIVER—See Injunction; Surety, 6. 

RECITAL IN DEED-—See Sheriff, 6. 

RECORD EVIDENCE—See Homicide, 3. 

RECORDS, PRODUCTION OF —See Evidence, 12, 
LEDEMPTION OF LAND—See Executors, 14. 


REFERENCE AND REFEREE: 

1. Where a reference was ordered for an account between the parties and » 
report ascertaining the result prepared and submitted, an exception of 
the plaintiff to the allowance of a counterclaim of defendant upon the 
ground of its insufficiency in form, is notin apt time; and so,in respect 
to an exception to mattersof inquiry and evidence not objected to during 
the progress of the examination. The exception to the allowance of 
commissions to the defendant constablein this case is sustained. Greens- 


boro Vv. Scott, 184, 


2, It is not error to overrule exceptions to the report of a referee, which are 
immaterial or not sustained by the facts. Murphy v. Harper, 189 


See Executors, I]. 
REFORMATION OF DEED—See Deed, 8; Executors, 14,. 


REGISTRATION—See Deed, 2-6; Evidence, 5. 


RELEASE—See Surety,,2. 


REMOVAL OF CAUSE: 
1, It is error for a court to which a cause has been removed for trial to send it 


06 
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back because the transcript of the record dces not show ‘that it was 
transferred according to law.’ The order of removal itself is conclusive 
and the court should have proceeded with the case, unless it positively 
appeared that the order was made contrary to law. Boyden v. Wil- 
tiams, 608, 


2. The fees of the officers of such court and the pay of the witnesses attend- 


ing in the case may properly be taxed in the bill of costs, 70. 


RENT—See Deed, 16; Landlord and Tenant, 2,3; Trespass, 3. 


RENUNCIATION—See Executors, 13. 


REOPENING ACCOUNT—See Guardian, 2, 


RES ADJUDICATA—See Action te reeover land, 2. 


RES INTER ALIOS ACTA—See Homicide, 4. 


RESCINDING CONTRACT—See Deed, 2-6. 


RESTITUTION—See Landlord and Tenant, 1. 


RIGHT TO APPLY PAYMENT—See Notes and Bonds, 2, 


ROADS, failure to work—See Indictment, 9, 


ROANOKE NAVIGATION COMPANY—Sce Corporations, 5. 


RULE OF SUPREME COURT (ISSUZS)—See Trial, 9. 


:SALARIES AND FEES: | 
A witness is not at liberty after final juigment to withdraw his * witness 


ticket”? and sue uponit. His fees for attendance should be taxed and 
collected with the other costs against the party adjudged to pay the 
same, ifhe be solvent; and if not, then the prevailing party who sum- 
moned and required his testimony is responsible therefor. Belden v. 
Snead, 248. 


‘SALE OF LAND UNDER DECREE: 
1, Confirmation by the court of a sale of land made under its decree is neces- 


sary to divest the title out of the party applying for the order of sale, and 
to validate a deed made by its commissioner to the purchaser. Foushee 
v. Durham, 56. 


® The authority conferred on a commissioner to make a deed to land sold 


under decree of court retaining title until the payment of the purchase 
money, can only be exercised when the same is actually paid—not when 
it is secured by note. Macay Ex Parte, 59. 


‘3, A decree which decides the whole merits of a case without any reservation 


for further directions for the future action of the court, is final and can 
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only be set aside or impeached by a civilaction in the nature ofa bill of 
review, in which some error on the face of the decree or matter since dis- 
covered is alleged. Flemming v. Roberts, 532. 


4. Land sold under decree of court is held in custedia legis as a security for the 
purchase money, and when that is paid the purchaser ordinarily has 
aright to a deed as a@ matter of course and without an order to make 
title. ZO. 

5 A guardian instituted and conducted proceedings to sell the land of his 
wards without fraud or imposition; a commissioner sold the same and 
took note for purchase money; an arrangement was subsequently made 
at the instance of the guardian with the sanction of the court and in the 
interest of the wards, by which the‘ sale note” was exchanged and sur- 
rendered for one executed to the guardian by the purchaser with good 
security; and therenpon the court ordered title to be made by the com 
missioner, in pursuance of which a deed was executed to the purchaser 
from whom through mesne conveyances the defendant acquired title for 
value without notice of any alleged irregularities in said proceedings ; 
ficid in an action to subject the land to the payment of the purchase 
money (fhe makers of the note being insolvent) the defendant acquired a 
good title, and the redress of the wards ifany is against the guardian, Jd. 


SALE OF LAND FOR TAXES—See Deed, 1; Injunction, 5, 6, 
SCA LE—See Confederate Currency, I, 6; Executors, 1. 


SCHOOL COMMITTEE: 


1. A school committee agreed in writing to pay a teacher of a free school the 
sum of thirty dollars per month, and the teacher brought an action in @ 
justice’s court against the committee to recover the same; Held, (1) 
School committeemen are public officers and not personally liable on 
contracts made in the line of their duty; nor will thisaction lie against 
them in their corporate capacity. Robinson v. Howard, 151. 


2. In such case a mandanwus to compel the committee to give an order on the 
county treasurer for the sum due for plaintiff’s services, is the only rem- 
edy; and of this a justice of the peace has no jurisdiction, Jb. 


SCHOOL FUND—See Penalty, 2, 
SCIENTER—See Evidence, 27. 

SECONDARY EVIDENCE+See Evidenee, 4 
SECTION 318—See Evidence, 3; Witness, 3. 
Sid aN AOR Ses Witness, 6. 
SEIZIN—See Deed, 7. 

SEPARATE TRIAL—See Trial, 11, 


SEVERAL EXECUTIONS=See Sheriff, 3, & 
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SERVICE OF SUMMONS—See Amendment,1; Attachment,1;. Corporations: 


3; Divorce, 1; Excusable Negligence. 


SHERIFF: 
1, By the provisions of chapter 105, section 21 (12} of Battle’s Revisal, a sheriff 


2, 


3. 


4, 


qn 


Je 


is entitled to commissions only on moneys actually collected by himself 
under execution, and not where the same is paid the plaintiff by defend- 

_antafter levy. (The statutory law regulating the subject discussed by 
DILLARD, J.) Dawson v. Graffin, 100, 


The law makes no provision for paying sheriffs for services in summoning 
_tales-jurors. Bryan v. Commissioners, 105. 


The practice of advising and directing sheriffs as to the proper distribution 
of proceeds of sale of debtor’s property under several executions in favor 
of different plaintiffs, extends only to cases where the sheriff has raised 
the money and holds the same subject to the order of the court. Millikan 
v. Fox, 107. 

In a proceeding to enforce the statutory penalty against a sheriff for fail- 
ure to make due return of process, it is not error to set aside a judgment 
absolute where it appeared that he had no notice of the rule upon him to 
show cause. Yeargin v. Wood, 326. | 


Where in such case the summons sent by mail did not reach such officer 
until six days before the sitting of the court to which it was returnable, 
and he served it in two days thereafter; Held heis not liable to amerce- 
ment, Jd. 


Where a sheriff has five executions in his hands against the same defend- 
ant and sells his lands under four of them but was restrained by injunce- 
tion from selling under the other also, it was held that the latter could not 
be called in to aid the title of the purchaser, nor the sheriff be required 
to recite itin his deed, Gifford v. Alexander, 330. 


To facilitate the collection of money under execution, a sheriff is author- 
izéd by section 265 of the Code to receive from debtors to the defendant in 
the execution in his hands the debts due him, but he is not thereby in- 
vested with the power to apply the proceeds of one execution in satisfac- 
tion of another. (This section construed in connection with the consti- 
tutional provision in reference to exemptions, and with section 15, chap- 
ter 106 of Battle's Revisal prescribing a penalty against a sheriff for 
neglecting to make due return of process). Smith v. MeMil'an, ou5. 


SLANDER: 
On trial of an indictment for slander under the act of 1879, ch. 156, the admis- 


sion of the defendant that he spoke the words charged does not shift the 
burden of proof upon him to show he had not slandered an innocent 
woman. Her innocenee is a question for the jury upon the evidence, and 
no presumption of her innocence should be allowed to weigh against the 
defendant. State v. McDaniel, 803, . 


SPECIAL VERDICT—See Trial 17. 


SPECIFIC PERFORMANCE: 
In an action to enforce the specific performance of a contract to convey land, 


the inability of the vendor to convey the title for want of itin himself 
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after reasonable efiorts to obtain it,isa good defence. Swepson v. Johin- 
ston, 419, 


SOLICITOR TO ELECT—See Indictment, 1. 
STATEMENT OF CASE—See Practice, 4. 


STATUTE OF LIMITATIONS: 

J. The provisions of section 41 of the code of civil procedure do not apply to 
causes of action existing before the adoption of the code in L868. Blue v, 
Gilchrist, 239, 

2. Where acause of action upon an account aecrued before 1868,and more 
than three years elasped after the statute began to run (in January, 1870} 
and before suit brought, the action is barred; and where the party owing 
the account was living in the state at the time the cause of action accrued 
(1866) and afterwards removed therefrom (1869) and has been continuously 
ubsent since, tf was held, that the case does not fall within the exception 
contained in section 10, chapter 65, of the Revised Code, The absence of 
the party in such case does not operate to prevent the running of the 
staiute. £6. 

3. A purchaser of land, who has been in the continuous adverse possession 
under a deed for the same for more than seven years before suit brought 
(and after cause of action accrued) to have such purchaser declared a 
trustee for plaintiif’s benefit, is protected by the statute of limitations, 
and the fact that ejectment was brought within the time is no defence to 
the plea of the statute. The two actions are not for the same cause, 
Whitfield vy. Hill, 5 Jones Eq., 316, approved. Jsler v. Dewey, 345, 

See Deed, 10,16; Evidence, 17,18; Execution, 1; Executors, 6, 16, 17; Guardian 
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8; Municipal Bonds, 2; Surety,6; Trial, 12. 


STATUTE OF FRAUDS—See Contract, 1; Deed, 3; Evidence, 10, 
STAY OF SENTENCE—See Homicide, 1. 


SUBSCRIBING WITNESS—See Evidence, 2, 8. 
SUMMARY EJECTMENT—See Landlord and Tenant. 


SUMMARY JUDGMENT AGAINST SURETIES ON APPEAL—See Judg- 
ment, 4, 6. 


SUPERIOR COURT—See Jurisdiction, 2. 
SUPPRESSION OF BIDDING—See Evidence, 16, 


SUPREME COURT: 

1. The jurisdiction given to this court by article four, section eight, of the 
constitution over questions of fact, does not extend toa case which under 
the former practice would have been an action at law and in which only 
errors of law could have been corrected on appeal. Greensboro v. Scott, 184- 
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SUPREME COURT PRACTICE—See Claim against State; Executors, 3; Prac 
tice, 38,5; Wills, 7. 


SURETY AND PRINCIPAL: 


1, A snrety on a prosecution bond is not liableto his principal for costs. (Re- 
marks of RUFFIN, J., on the condition in the bond in this ease as affect- 
ing the liability of plaintiff and her surety to defendant for his costs. 
iflalhnan v. Dellinger, 1. 


2, A contract entered into between a creditor and principal debtor to release 
the debtor “from all theindebtedness he holds against him individually, 
but not the securities which the debtor has given him upon notes or in 
any other manner,’ does not operate a discharge of the surety. (Remarks 
of Smiru, C. J., upon an equitable release of principal, and as to the 
mode of asserting the right of surety after judgment.) Stirewalt v. Mar- 
tin, 4, 7 

. Where the defence set up is that the party sued is only a snrety and the 
fact of his suretyship does not appear from the instrument signed by 
him, he must, in order to derive any advantagetherefrom, prove that the 
creditor had Knowledge of the suretyship. Goodman v. Litaker, 8. 


er 


4. In a proceeding to subject a surety on a undertaking for the stay of execu- 
tion to payment of residue of plaintiff’s judgment, it appeared that the 
judgment debtor had a large stock of goods which were levied on and 
sold under various executions and procecds distributed under an order of 
ecourt; a part of the goods were demanded by, and delivered to the 
tebtor’s assignee in bankrupicy for the benefit of creditors; the levy was 
made before commeneement of bankruptcy proceedings; Held, that the 
goods so delivered to the assignee did not operate as a discharge pro tunts 
of plaintiff’s execution; and the surety was held liable under the bond 
given by him. (Bat. Rev., ch. 63, ? 63, and act of 1879, ch. 68). Hamiltonv. 
Mooney, 12. 

5, A negotiable note or bond executed by a principa} and surety, which rela- 
tion is known to the payee or obligee, and transferred after maturity for 
valuable consideration, is subject to all equities and defences existing be- 
tween the original parties, whether the transferee took with or without 
notice; Therefore, if more than three years have elapsed between the 
maturity of a bond and action brought on the same, the surety may plead 
the statute in the bar of recovery. Capedi v. Long, 17. 


6. The sureties on the official bond of a clerk are not liable for the default of 
their principal in administering a fund as receiver. The statntec in refer- 
ence to the appointment of receivers and the order in this case imposed 
upon the defendant a personal obligation only. Bat. Rev., ch, 53,222. 
But it is not competent to show by evidence dehors the record that he and 
his sureties so understood it. err v. Brandon, 128. 

7. Plaintiff ereditor made a parol contract with principal to extend the time 
of payment of bond beyond the date of the commencement of a suit 
thereon, without the knowledge or consent of thesurety ; Heid, that such 
contract has the effect of suspending the plaintiff’s right of action, and of 
exonerating thesurety from liability, Carter v. Duncun, 676, 


See Judgment, 4, 6, 


TALES-JURORS, summoning—see Sheriff, 2. 
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TAXES: 

1, Under the charter of the North Carolina railroad company, all real estate 
held by the company for right of way, for station places and workshop 
location, the machinery, tools and implements employed inthe manu- 
facture and repair of cars and engines, and offiee lots necessary for the 
use of its officers, are exempt from taxation until the dividends of profits 
shall exceed six per cent. perannum. &. R. Co. v. Conv'rs, 504. 

2. Where the court apportioned the valuation of the rolling stock of said 
company for taxation among the counties through which the road runs 
and assigned to one county a share proportionate to the length of the 
road therein; “eld, noerror. Jo. 

3. The company is Hable to be taxed upon money on hand and on deposit ; 
and not entitled to the credit claimed, of three-fourths of the taxes paid 
between 1859 and 1874; and is alse liable upon shares of stock held by it 
for the ycars 1875 and 1876, 76. 

4, The aet of assembly relating to the taxation of the property of this com 
pany and the method of assessment thereof by the state board, and the 
adjustment of the claims of the respective parties to this proceeding, dis” 
eussed and pointed out by SMITH, C. J. Lb. 

5, The revenue act of 1877 making it indictable to practice any trade without 
license, is constitutional; and this law has been continued in foree by 
subsequent enactments, State v. Cohen, 771. 


See Counties, 1. 
TAX SALE—See Deed, 1. 
TITLE—See Deed; Salteof Land; Sheriff, 6; Specific Performance. 
TITLE IN TROV ER—Scee Trespass, 4. 
TOWNS—See Municipal Bonds. 
TOWNSHIPS—See Corporations; Counties, L 
TRACKS, measurement of—See Homicide, 2. 
TRANSACTION WITH PERSON DECEASED—See Evidence, 3; Witness, 5. 
TRANSCRIPT—Sce Evidence, 19; Judgment, 3. 
TRESPASS AND TROVER: _ 

1. Where one supposing himself an cxecntor entered upon the lands of the 
ancestor claiming to hold for the benefit of the estate, and rented them out 
receiving the rents therefor; Held, that such holding is not adverse to the 
legal title, nor is it equivalent toan abatement or disseizin, and therefore 


ihe heirs or devisees have a eonstructive possession safticient to maintain 
an action in the nature of trespass g.t. 7. London v. Bear, 266, 

2. Held also, That the action may be maintained not only against the lessee 
of the aeting executor, but also against the lessees of such lessee who are 
eq ually trespassers with him, Jb, 
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3, Held further, That the mere acceptance of rent by the defendant from his 
lessees for the premises without an actual entry on his part upon the - 
same, or his putting them in possession thereof, is sufficient to make him 
a trespasser. Jb. 


4. Where the plaintiff brings an aetion for the conversion of personal prop- 
erty to defendant’s own use, itisafull defence to show that the same 
belongs to a third party, although no privity be shown to exist between 
the owner and the defendant. Distinction between trover and trespass 
discussed by SmiTH, C.J, Boyce v. Williams, 275. 


See Agricultural Partnership, 4, 4. 


TRIAL: 


1. Where the findings of the jury are irreconcilable it is not error to set aside 
the verdict and grant a new trial, Bank v. Alexander, 30. 


2. Where a’party does not tender such issues as he may desire, in the court 
below, and show their pertinency, he cannot complain here that those 
issues were not framed by the court and submitted on the trial, Curtis v, 
Cash, 41. 


3 Wherea case involves both an account and the trial of an issue by a jury, 
it is not error to postpone the reference until the issue is passed upon, 
Cox Vv. Cox, 188. 


4, It is not error to refuse to submit an issue to the jury when there is no 
proof tosupportit. Bestv. Frederick, 176. Or where it is not raised by 
the pleadings, MeZLeod v. Bullard, 41s. 


. The rule which forbids the hearing of an objection, not taken, and which 
ought to have been taken at the trial, does not embrace the case where 
the judge in response to a request for instructions or of his own accord 
misdirects the jury upon a material question of law, injurionsly to the 
appellant, by which they have been, or may have been, misled in render- 
ing their verdiet, and the error is patent upon the record, but such error 
is open to correction, though pointed out for the first time in this court. 
Burton v. &. R. Co., 192. 


. Ordinarily, for an error in the charge, or the reception or rejection of evi- 
dence, the verdict is set aside entirely, but it may be set aside in partand 
as to certain issues only when it plainly appears that the erroneous ruling 
would not and did not affect the findings upon the other issues. J0, 


qr 


fan) 


Where the facts of a case are so meagre and uncertain as that this court 
cannot in justice to the parties pass upon the question raised in the plead- 
ings, a new trial will be granted. Jones v. Shaw, 218. 


8 An exception by counsel to the charge of a judge not taken at its close, is 
not in apt time, and cannot be made after judgment upon a motion for a 
new trial. (The rule as to measure of damages laid down by the court be- 
low, sustained.) Harrison v. Chappell, 258. 


9, The rule prescribed by the supreme court (8) N. C., 495) for the preparation 
of issues in the trial or causes, is merely: directory. Wittkowski v. Wat- 
kins, 456. a . 


10. Where the plaintiff’ s complaint set out three causes of action, and on the 

trial the plaintiff entered a non-suit as to two of them, the non-suits will 

-be treated as'a nolle prosegui and the plaintiff permitted ta prosecute his 
action as to the remaining cause of action. Grant v..Burgwyn, 560, 
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ll, It is not error to refuse a separate trial to a party who has interpleaded in 
an action, upon motion made at the trial Jb. 


12, Upon an issue as to the payment of a bond, where the defendant relied on 
the presumption of payment arising from the lapse of time, when the evi- 
dence is uncontradicted it is the duty of the court to pass upon its sufti- 
ciency and not to submit the issue to the jury. 2. 

18. The refusal of a judge to allow an answer to be filed at the trial term is 
no reviewable; it is a matter addressed to his discretion. Reese v. Jones, 
597. 

14. The judge presiding may in his discretion allow the examination of wit- 
nesses at any stage of a trial, in furtherance of justice. State v. King, 737. 


— 
cet 


A nolle prosequi as to one count in an indictment ought, in strictness, 
only to beentered before the jury are empaneled or after rendition of ver- 
dict against defendant; but if entered upon the conclusion of the evi- 
dence, the prosecution is deemed to have assented to a verdict of acquittal 
on that, and to have elected to proceed on the other counts, State v. Tay- 
lor, 773. . 

16. Held, further, That where the jury find a defendant guilty on one count, 
and say nothing in their verdict concerning other counts, it will be equiv- 
alent to a verdict of acquittal astothem. J. 


17. In a special verdict in a criminal prosecution, all the facts necessary to 
constitute the offence charged must be fully and explicitly stated; there- 
fore a special verdict which fails to find the criminal intent is fatally de- 
fective, and will be set aside and a new trial granted. State v. Blue, S07. 


1s A jury charged in a case of felony (not capital) went of their own aceord 
to the judge’s room at eleven o’clock at night, and there, in presence and 
with the assent of prisoner’s counsel, delivered their verdict to the judge 
in the absence of the prisoner, and were allowed to separate. At the sit- 
ting of the court on the following day, the prisoner moved for his dis- 
charge on the ground that the verdict as given was not valid and the jury 
had separated; #icld, that he is not entitled to his discharge, there was a 
mistrial, the verdict must be set aside, and a venire de novo awarded, Stute 
v. Jenkins, 812, 


Held further, In the prosecution of all felonies, the prisoner has the right 
to be present throughout the trial; and this right cannot be waived in 
capital felonies; the prisoner must be aetually present. Whether the 
prisoner can waive it, in those not capital—quere; his counsel can- 
not. Jb, 


See Appeal, 6,40; Confederate Currency, 7; Contract, 2; Evidence, 1, 24; Homi- 
cide, 5,6; Parties,2: Removal of Cause. 


19 


TRUSTS AND TRUSTEES: 
1, A purchaser at the sale of adebtor’s land under a deed of trust. at the in- 
- stance and for the benefit of the debtor and under an agreement to let 
‘him have the land back on re-paying the price, is liable to be declared a 
- trustee for the debtor, Zankard v. Tankard, 236. 


2. The equity of the debtor to have title on re-payment of the money extends 
not only to the purchaser and his heirs at law, but also to his vendee 
taking with notice, actual or constructive. And the possession of the 
debtor at the time of the sale by the purchaser to his vendee is by con- 
struction of the law, a notice to the vendec of the equitable right of the 
party in posscssion ; and the notice is of such legal effect, as not to be 
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controverted or rebutted by evidence on issue to the jury, and concludes 
the vyendee, Jb. 


3. Where such notice Js apparent on the pleadings, the finding of the jury 
that the vendee bought without notice is of no legal significance, and is 
notin the way of rendering such decree as the other facts found and 
admitted, authorized. Jb. 

4, A firm made a deed of trust conveying its estate and providing for the col- 
lection of assets and payment of creditors; the trustee sued the defendant 
upon claims due the firm, and defendant set up an account, as a counter- 
elaim against the firm, assigned to him by one of its creditors after the 
registration of the deed; Held, that the counter-claini could not be 
allowed, The defendant assignee is affected with all the equities against 
the ereditor,and is only entitled as the creditor would have been to 
share in the pro rata distribution of the assets when collected. Brown v, 
Brittain, 552. 

See Agent, 38; Injunction; Marriage Settlement; Mortgage, 1; Statute of 
Limitations, 3, 


NDERTAKING TO STAY EXECUTION—See Surety, 4. 

UNREGISTERED DEED, what it eonveys--See Deed, 2-6. 

VACATION OF JUDGMENT—See Judgment, 7, 9. 

VENDOR AND VENDEE—See Deed, 1; Mortgage, 1; Specific Performance, 

VERDICT, setting aside—See Evidence, 23; Homicide, 6; Trial, 16, 17. 

VERIFICATION—See Executors, 15, 

VESTED RIGHTS—See Corporations, 2, 

VOTRE DIRE—See Witness, 1. 

WAIVER—See Insurance, 2; Practice, 6; Trial, 12. 

WARRANT —See Indictment, 2. 

WIDOW, action against—Sce Pxccutors, li. 

WILLS: 

]. Where a testator bequeathed one share of proceeds of property to a mar- 

ried daughter absolutely, and one share io his dunghters A, B and ¢€, 
minors, and one share each to two other married daughters during their 


natural life; Held, that the infant legatees are each entitled to an equal 
share with the others. olan v. Price, 86. 

» A testator devised all his land to his wifeand grand-daughter, and his 
personal property during the life of his wife; and at her death, “if there 
should be any property or money left,” he bequeathed certain peenniary 
legacies; Held, that the will conveyel to the grand-daughter an estate in 
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fee of half the land. The testator makes his bequests depend upon the 
_ contingeney that there be personal property left. Williams v. Parker, 90. 

3. A testator provided in his will that the residue of his estate, ifany, should 
be distributed among his legatees (before named) pro rata,and if the 
estate should be insufficient to pay all the legacies in full, then all the 
legacies are to be abated pro ruta, and the executor had in his handsa 
considerable sum after paying debts, &c.; Held that the fund belongs to 
the legatees and must be distributed among them aecording to the value 
of their bequests. The devisees as such are entitled to no part thereof. 
Litlts Vv. Meadoues, 92, 

4, A testator devises land to his son, Henry, during his life, and if he should 
die leaving a lawful child, then to him and his heirs; but if he should die 
without a lawful child, then to his widow, &c. The devisee after bis 
father’s death had issue, a daughter, conveyed the devised land,and died. 
Held, that upon the happening of the contingency, the life estate of the 
devisee was enlarged into a fee, the title to which passed by the deed to 
his grantee. Hathaway v. Harris, 96. 

d. Where a devisee dies in the lifetime of the devisor,the devise lapses, ex- 

cept where he is.the lineal descendant of the devisor; and in such case 
the issue of the devisee will take. . Gordon v. Pendleton, 98. 


6. A testator, in the second clause of his will, bequeathed to certain relations 
of his deceased wife “ all that part of my property that I now have that I 
got with or by my wife, to be equally divided between them, to be sepa~ 
rated from my other property,’ by A and B, Inthethirditem he bequeathed 
to his own relations by blood ‘all the beiance of my household furniture 
and bedding,” and in still another elause (Item 7) he directed his planta- 
tion to be sold by his executor, and the proceeds of said sale ‘‘ together 
with my moneys on band or debts due me (which debts I desire my 
executor to collect) and after taking out the aforesaid bequests, be divided 
into two shares,’’—and paid to certain legatees therein named; Held, that 
a legacy bequeathed to the testator’s wife by her grandfather, but which 
was never reduced into possession by the husband in his lifetime, and re- 
mained unpaid until collected by the husband’s executor, did not pass to 
the deceased wite’s relations as property which the testator had “ got” 
from her, but went to those entitled under item 7 of the will. Houston v. 
Howe, 349. 

7. Where proceedings to obtain the construction of a will are commenced by 
the exeeutor before the superior court clerk or judge of probate and then 
transferred to the superior court in term for the adjudication of the judge, 
the decision of the latter, rendered without objection, will not be reversed 

on appeal by reason of a defect of jurisdiction, first urged in this court: 

Ib, 


8. A testator, after making advancements to some of his children during his 
life time and disposing of his estate in such a manner as he declares will 
make them equal, directs his exeeutor to divide the residue among his 
children to whom he had left property; Held, that the intention of the 
testator was to give to each share an equal portion of the surplus after 
paying the money legacies. Newlin v. White, 512. 


See Contract, 2; Deed, 14. 


WITNESS: 
1, Under the act of 1879, ch. 183, a party toa suit ona bond executed prior to 
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the first day of August, 1868, is not a competent witness to prove its pay- 
ment. And objection to such witness testifying may be taken after he is 
sworn in chief ana when the incompetency first appears, a voire dire not 
being necessary. Macay Ex Parte, 68. 

2. Norin suchacaseisthe deposition of a witness (now deceased and if liv. 
ing would be incompetent) which was read before the passage of the act 
of 1879, upon a former trial, admissible under said act. Jb. : 


3. Where a witness is incompetent under section 343 of the code, to testify as 
to a transaction between himself and a person deceased, itis error fo re- 
ceive the witness’ testimony of his subsequent unsworn declarations, 
made to others, in regard to the same transaction. Perry v. Jackson, 230, 


4. A party toa note under seal executed before 1868, sued thereon,is not a 
competent witness under chapter 183 of the acts of 1879, to prove payment 
thereof, Blue v. Giichrist, 239. Same principle in Jones v. Henry, 320. 

5. The act of 1879, ch. 12, providing that. the foreman of the grand jury shall 
mark on the indictmentthe names of the witnesses sworn and examined 
before the jury, is directory merely; and the omission of the foreman to 
comply therewith is no ground for quashing the bill, where the proof is 
that the witnesses were sworn. State v. Hines, 810. 

6. It is not error to refuse to compel 2a witness to answer a.question which 
tends to self-crimination. State “Snead, S16. 


See Conspiracy; Evidence, 2, 3,4; Salaries and Fees, 1; Trial, 14. 


WoOoDs: 
A field grown up in broom-sedge and wire-grass, surrounded by an old fence 
and used as a pasture, is not ‘‘ woods” within the meaning of the statute, 
Bat. Rev., ch. 18, 21; and the ewner burning off the same is not liable to 
the penalty imposed by the act for an alleged injury to an adjoining pro- 
prietor. Achenbach v. Johnston, 264, a 


WRIT OF RESTITUTION—See Landlord and Tenant, 


